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Eastern  District  of  Virgimai^  wit: 

Bb  IT  RBMEMBEREDy  That  on  the  ninth  day  of  August, 
ft«***«i««*««««  in  the  fiftj-first  year  of  the  Independence  of 
*  ^lov  ^^  •  ^^®  United  States  of  America,  Peter  Cot- 
J  ^f£)*  ^^*  5  TOM,  of  the  said  district,  hath  deposited  in 
«««««»«««««««  this  office  the  title  of  a  book,  the  right  where- 
of he  claims  as  proprietor,  in  the  words  following,  to  wit : 

**  Virginia  Cases,  or  Decisions  of  the  General  Court  of 
Virginia,  chiefly  on  the  Criminal  Law  of  the  Commonwealth, 
commencing  June  term,  1815.  and  ending  June  term,  \S26, 
With  an  Index  of  the  principal  matters  in  this  and  the  precede 
ing  volume.^^Vol.  Ii. — By  fVilliam  Brockenbrough,  one  of 
the  Judges  of  that  Court  J^ 

In  conformity  to  the  act  of  the  Congress  of  the  United  States^ 
entitled  "  An  act  for  the  encouragement  of  learning,  by  secur- 
ing the  copies  of  maps,  charts  and  books,  to  the  authors  and 
proprietors  of  such  copies^  during  the  times  therein  mentioned." 

B'D.  JEFFRIES,  Clerk  of  the 

Eastern  District  of  Virginia. 


Shepherd  Cf  P^ltto^  Frit^tirt: 
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PREFACE. 


The  General  Court  beiog  the  Supreme  Criminal 
Tribunal  in  Virginia^  it  has  been  thought  that  their 
Decisions  in  Criminal  Cases  should  be  made  known  ' 
to  the  people  on  whom  they  are  to  operate.  About 
BIX  or  seven  years  ago,  the  Judges  came  to  the  reso- 
lution that  their  Decisions  should  be  inserted  in  a 
manuscript  volume,  and  that  the  report  of  each  Case 
should  shew  the  grounds  on  which  it  was  decided. 
^Residing  at  the  place'  where  the  Court  is  hehl, 
and  the  Records  kept,  the  task  of  making  these  Re- 
ports devolved  on  me.  The  present  volume  is  the 
result  of  that  determination. 

The  jurisdiction  of  the  General  Court  is  now,  and 
lias  been  ever  since  the  year  1789,  mostly  of  an  ap. 
pellate  character :  It  has  only  a  small  residuum  of 
original  jurisdiction.  Until  a  recent  period,  the  only 
mode  by  which  its  appellate  jurisdiction  was  exer- 
cised, was  by  adjournment.  In  the  year  1814,  an 
Act  passed,  by  which  a  prisoner  was  allowed  to 
apply  to  the  General  Court  for  a  Writ  of  Error 
to  reverse  the  final  judgments  of  the  Superior  Courts. 
It  will  be  found  by  the  present  volume,  that  this  Law 
has  increased,  very  considerably,  the  Criminal  juris- 
diction of  the  Court,  and  that  its  Decisions  are  now 
more  interesting  and  important  than  they  have  here- 
tofore been.  Still,  however,  there  are  many  Deci- 
sions of  the  Superior  Courts  which  can  never  be  re- 
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viewed  by  the  General  Court  When  the  prisoner 
refuses  his  assent,  the  Superior  Court  cannot  ad- 
journ a  question  of  LaW ;  and  if  the  Decision  is  fa- 
vorable to  the  prisoner,  it  is  final,  because  the  Com- 
monwealth cannot  apply  for  a  Writ  of  Error  in  a 
Criminal  Case. 

In  the  year  1815,  a  small  volume  was  published, 
containing  Reports  of  Cases  decided  by  the  General 
Court.  Besides  other  imperfections,  it  contained  no 
Index.  That  defect  is  now  attempted  to  be  reme- 
died. At  the  end  of  this  volume  will  be  found  an 
Index  to  the  Cases  decided  in  the  first. 

This  volume  contains  some  of  the  decisions  of  the 
General  Court  in  Civil  Cases.  The  Virginia  Lawyer 
will  readily  understand,  that  with  a  few  exceptions^ 
these  are  not  considered  as  of  binding  authority.  I 
hope,  however,  that  the  interesting  subjects  of  which 
most  of  those  Cases  treat,  will  be  deemed  a  jsufBcient 
apology  for  their  publication. 

Richmond^  Jiugustj  18^6. 
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OP    THE 

COURTS  OF  THIS  COMMONWEALTH. 


1.  The  County  and  Corporation  Courts. — ^The  Coun- 
ty Courts  are  composed  of  Justices  appointed  and  coromis* 
sioned  by  the  Governor  with  the  advice  of  the  Council  of 
State,  and  in  case  of  vacancies,  or  a  necessity  of  increasing 
the  number,  the  appointments  are  made  on  the  recommen- 
dation of  the  respective  County  Courts.  Four  Justices  at 
least  are  necessary  to  compose  a  Court,  and  on  the  trial  of 
slaves,  ch&rg&d  with  felony,  the  number  consists  of  five  at 
the  least.  All  of  these  Justices  serve  their  country  with* 
out  fee  or  reward  of  any  kind,  for  although  it  is  sometimes 
said  that  the  annual  appointment  of  each  of  the  Justices  in 
rotation  to  the  office  of  Sheriff  with  the  continuance  for  two 
years,  is  a  compensation  for  the  Judicial  office,  yet  experi- 
ence shews  that  the  profits  of  the  Shrievalty  are  hardly 
equal  to  its  responsibility. 

These  are  Courts  of  general  jurisdiction  in  Law  and 
Equity;  the  most  important  duties  in  matters  of  police  and 
economy  are  confided  to  them;  they  nominate  militia  of- 
ficers, (below  the  grade  of  brigadiers,)  Sheriffs,  Coroners, 
&c.  to  the  Executive;  they  are  Courts  of  Oyer  and  Ter- 
miner for  the  trial  of  slaves,  and  they  are  Examining  Courts 
of  free  persons  charged  with  offences,  and  decide  whether 
they  shall  be  discharged  and  acquitted  from  further  prose- 
cution, or  may  be  tried  in  the  Superior  or  County  Courts. 
There  have  been  fewer  changes  in  these  Courts  than  in  any 
others  in  the  State.  See  Mr.  Leigh* s  note  as  to  their  an- 
tiquity and  usefulness. 

The  Corporation  Courts  are  composed  of  a  Mayor,  Re- 
corder'and  Aldermen;  the  mode  of  appointment,  and  the 
tenure  of  their  offices  depend  on  the  charters  of  the  respec- 
tive cities,  boroughs  and  towns.  The  jurisdiction  is  in 
general  the  same  with  that  of  the  County  Courts,  except 
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that  in  civil  suits  and  controversies  instituted  there,  the 
Plaintiff  and  Defendant  must  both  be  inhabitants,  or  citi- 
zens of  the  Corporation,  or  one  of  the  parties  must  not  be 
an  inhabitant  of  the  Commonwealth,  and  in  either  case  the 
contract  must  have  been  made,  or  the. cause  of  action  ac- 
crued within  the  Corporation. 

2.  The  General  Courts  and  Circuit  or  Superior 
Courts, — The  Judges  of  the  General  Court  are  appointed 
by  joint  ballot  of  the  two  Houses  of  Assembly,  are  com- 
missioned by  the  Governor,  and  hold  their  offices  during 
good  behaviour. 

At  the  first  organization  of  this  Court  in  October,  1777, 
it  consisted  of  five  Judges,  any  three  of  whom  to  form  a 
quorum. 

At  that  time,  its  jurisdiction  was  general  over  all  per- 
sons, and  in  causes,  matters  or  things  at  Common  Law, 
whether  brought  before  them  by  original  process,  by  ap- 
peal from  any  Inferior  Court,  Habeas  Corpus^  Certiorari, 
Writ  of  iError,  Supersedeas^  Mandamus,  or  by  any  other 
legal  ways  or  means.  But  no  original  suit  could  be  brought 
for  a  less  sum  than  ten  pounds,  or  two  thousand  pounds  of 
tobacco.  The  process  of  the  Court  extended  to  every 
county  of  the  State. 

It  was  a  Court  of  Oyer  and  Terminer  for  the  trial  of  all 
treasons,  murders,  felonies,  and  other  crimes  and  misde- 
mesnors,  committed  by  any  free  person.  Offenders  in  any 
part  of  the  State  charged  with  treason,  or  felony  must  have 
been,  and  with  misdemeanors  might  be,  tried  tnere. 

In  the  October  Session  of  1784,  an  Act  passed  estab- 
lishing Courts  of  Assize,  and  in  the  October  Session  of 
1787,  an  Act  passed  establishing  District  Courts.  By  both 
of  these  Acts  the  Chancellors,  and  the  Judges  of  Admiralty, 
as  well  as  the  Judges  of  the  General  Court,  were  required 
to  act  as  Common  Law  Judges  in  the  Courts  thereby  esta- 
blished. But  neither  Act  went  into  operation,  the  former 
having  been  repealed  by  the  Legislature,  and  the  latter  de- 
clared unconstitutional  by  the  Judges.  By  the  Act  of  22d 
December,  1788,  District  Courts  were  established.  The 
General  Court  by  the  Act  of  the  25th  December,  was  made 
to  consist  of  ten  Judges,  and  they  were  made  Judges  of  the 
District  Courts.  Each  district  consisted  of  several  coun- 
ties. Two  Judges  were  to  sit  in  each  Court.  There  were 
finally  nineteen  districts,  and  to  each  couple  of  Judges, 
were  allotted  four  districts,  except  ojie,  which  had  three 
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districts.  The  whole  of  the  jurisdiction  of  the  General 
Court  in  civil  and  criminal  cases,  (with  certain  exceptions,) 
was  transferred  to  the  District  Courts,  their  authority  ex- 
tending over  the  respective  districts,  as  that  of  the  General 
Court  did  over  the  whole  State.  No  original  suit  or  ap- 
peal  was,  however,  allowed  for  a  less  sum  than  one  hundred 
dollars,  or  three  thousand  pounds  of  toBacco;  nor  any  Su' 
persedeas,  or  Writ  of  KtroFf  for  a  less  sum  than  Airty- 
three  and  one  third  dollars,  or  one  thousand  pounds  of  to- 
bacco. 

The  General  Court  being  thus  stripped  of  the  greater 
part  of  its  jurisdiction,  it  was  declared  that  three  Judges 
should  constitute  a  Court,  except  in  cases  of  impeachment^ 
when  a  majority  of  ten  was  required. 

The  jurisdiction  of  the  General  Court  now  extended  for 
the  most  part  to  the  following  subjects:  It  was  the  Fiscal 
Court;  suits  and  motions  against  public  debtors,  collectors 
and  defaulters,  were  to  be  instituted  in  that  Court  alone. 
It  received  probatof  Wills,  and  granted  Letters  of  Admin* 
istrationf  and  received  proof  of  Deeds,  but  its  jurisdiction 
in  these  respects  was  concurrent  with  that  of  the  District 
and  County  Courts.  Questions  of  Law  in  civil  cases  might 
be  adjourned  to  it  by  the  District  Courts,  and  there  deci- 
ded, and  Writs  of  Mandamus  might  issue  from  it  to  the 
District  Courts.  The  criminal  jurisdiction  extended  to  im- 
peachments of  the  higher  officers  of  the  Government,  to  the 
Clerks  of  Courts  charged  with  malfeasance,  or  misfeasance 
in  office,  to  such  questions  of  Criminal  Law  as  should 
be  adjourned  to  it  by  the  District  Courts  with  the  consent 
of  the  criminal,  and  to  certain  treasons,  misprisions,  and 
other  offences  committed  out  of  the  jurisdiction  of  the 
Courts  of  Common  Law.  There  was  also  a  reservation  to 
it  of  jurisdiction  in  all  cases  at  Common  Law,  civil  as  well 
as  criminal,  which  was  not  vested  by  the  Constitution  or 
Statutes  in  any  other  tribunal. 

By  the  Acts  of  1st  February,  1808,  and  of  4th  February, 
1809,  the  District  Courts  were  abolished,  and  Circuit 
Courts,  or  Superior  Courts  of  Law  in  each  county  of  the 
State,  were  substituted  in  their  stead.  This  required  an 
additional  number  of  Judges.  The  State  was  divided  into 
fourteen  circuits,  and  in  1819,  another  circuit  was  formed, 
so  that  there  are  now  fifteen  Judges  of  the  General  Court, 
and  one  Judge  is  assigned  to  each  circuit.  Each  circuit 
consists  of  about  seven  counties  on  an  average:  there  is  one . 
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which  consists  of  only  two,  and  another  which  consists  of 
ten  counties. 

The  jurisdiction  of  the  Circuit,  or  Superior  Courts  of 
Law  in  Criminal  and  Civil  Cases,  was  declared  to  be  the 
same  over  their  respective  counties  that  the  late  District 
Courts  exercised  over  their  respective  districts,  and  in  de- 
tinue and  trover  their  jurisdiction  \v as  made  co-extensive 
with  that  of  the  County  Courts. 

Thejurisdictionof  the  General  Court  continued  as  before. 

By  the  Act  of  February  ^,  1814,  jurisdiction  to  prove 
and  record  deeds  was  taken  from  the  General  Court  and 
Circuit  Courts,  and  confined  to  the  County  and  Corporatioa 
Courts.  By  the  Act  of  February  7,  1814,  jurisdiction  was 
given  to  the  General  Court  to  award  fVrits  cf  Error  in 
all  criminal  cases,  to  final  judgments  in  the  Sxqierior 
Courts^  convicting  persons  of  crimes  or  misdemesnort. 
This  is  a  new  and  most  important  extension  of  the  juris- 
diction of  the  General  Court.  A  quorum  of  that  Court 
now  consists  of  a  majority  of  all  the  Judges,  exc^t  in  fiscal 
eases,  in  which  iSaxee  may  act,  if  a  majority  does  not  meet 
on  or  before  the  sixth  day  of  the  term.  The  General 
Court  is,  in  Criminal  Cases f  the  Court  of  the  last  resort. 
But  in  civil  cases  appeals  lie  to  the  Supreme  Court  of  Ap- 
peals. 

3.  The  High  Courlf  and  Superior  Courts,  of  Char^ 
eery, — Judges  in  Chancery  are  appointed  byjoint  Fallot  of 
the  two  Houses  of  the  General  Assembly,  are  commission* 
ed  by  the  Governor,  and  hold  their  offices  during  good 
behaviour. 

By  the  Act  of  October,  1777,  the  High  Court  of  Chan- 
eery  was  established,  to  consist  of  three  Judges.  Its  ju- 
risdiction was  general  over  all  persons,  and  in  all  causes  in 
Chancery  J  whether  brought  before  it  by  original  process, 
or  by  appeal. from  the  County  or  Corporation  Courts,  \fj 
Certiorari,  or  other  legal  means.  Its  jurisdiction  was  co- 
extensive with  the  State. 

By  the  Act  of  December  22,  1788,  the  High  Court  of 
Chancery  consisted  of  one  Judge.  This  continued  until 
January,  1802,  when  the  several  counties  were  laid  ofifinto 
three  districts,  and  a  Superior  Court  of  Chancery  directed 
to  be  holden  in  each  district;  one  in  Richmond,  one  in 
Staufiton,  and  the  other  in  Williamsburg.  Two  additional 
Chancellors  were  a4>pointed,  and  each  Judge  to  reside  at 
the  place  of  holding  his  Court     The  jurisdiction  within 
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their  respective  districts  was  the  same,  as  that  exercised 
by  the  High  Court  of  Chancery  over  the  State. 

By*  the  Act  of  1811,  the  Staunton  district  was  divided 
into  four,  and  a  Court  directed  to  be  held  for  each  at  Staun« 
ton  and  Wythe  Court-house,  at  Winchester  and  Clarks- 
burg. The  Chancellor  at  Staunton  assigned  to  the  two 
firsts  and  a  new  Chancellor  appointed  for  the  other  two 
districts.  By  the  Act  of  1814,  a  new  district  was  formed, 
and  a  Court  directed  to  be  held  at  Greenbrier,  and  the 
Staunton  Chancellor  assigned  to  it 

By  the  Act  of  1813,  the  Richmond  and  Williamsburg 
diatriets  were  divided  into  four,  and  Courts  directed  to  be 
held  at  Williamsburg  and  Fredericksburg,  to  which  the 
Williamsburg  Chancellor  wa^  assigned;  and  Courts  to  be 
held  at  Richmond  and  Lynchburg,  and  the  Chancellor  at 
Richmond  assigned  to  them.  So  that  there  are  now  Jour 
Judges  of  the  Superior  Courts  of  Chancery. 

4.  The  Court  of  Admiralty. — This  Court  was  organ- 
ized in  (Hlober,  1776.  It  consisted  of  three  Judges,  ap- 
pointed by  the  LtOgislature  and  commx^xonQd  by  the  Go- 
vernor. The  tenure  of  their  oJSces  was  good  behaviour. 
It  was  abolished  by  the  Act  of  Assembly  of  25th  Decem- 
ber,  1788,  in  obedience  to  the  injunctions  of  the  Federal 
Constitution  then  recently  adopted. 

5.  Tke  Supreme  Court  of  Jlppeals.— The  first  Act 
establishing  the  Court  of  Appeals  was  passed  at  the  Octo- 
ber Session,  1778.  But  the  first  effectual  one  seems  to 
have  been  that  of  the  May  Session,  1779,  ch.  22.  By  that 
Act,  the  Court  of  Appeals  was  constituted  of  the  three 
Chancellors,  the  five  Judges  of  the  General  Court,^  and  the 
three  Judges  of  Admiralty,  of  whom  the  first  were  to  take 
precedence,  and  the  second  next,  and  five  of  them  were  to 
make  a  quorum.  They  were  not  appointed  or  commis- 
sioned as  Judges  of  the  Court  of  Appeals,  but  they  took  an 
oath  as  such. 

By  the  Act  of  22d  December,  178S,  the  Court  of  Ap- 
peals was  organized  as  a  separate  Court,  and  it  was  enac- 
ted that  it  should  consist  of  five  Judges,  to  be  chosen  by 
joint  ballot  of  both  Houses,  to  be  commissioned  by  the  Go- 
vernor, anc>  to  hold  their  offices  during  good  behaviour, 
according  to  the  Constitution.  It  has  remained  as  a  sepa- 
rate Court  ever  since. 

By  the  Act  of  14th  January,  1807,  the  Court  was  to 
consist  of  four  Judges,  UQtil  there  should  be  auQther  va- 
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cancy,  and  then  of  three  Judges.     But  by  the  Aet  of  9th 
January,  1811,  the  number  was  restored  to  five. 

The  jurisdiction  of  this  Court  is  almost  exclusively  Ap^ 
peltate;  it  takes  co^nicaneeof  all  Common  Law  and  Chan* 
eery  cases  which  may  be  carried  there  by  Appeal,  Writ 
of  Error,  or  Supersedeas^  to  reverse  final  judgments  of  the 
Superior  Courts  of  Law,  or  decrees  of  the  Superior  Courts 
of  Chancery.     It  has  no  criminal  jurisdiction. 

Having  thus  j^iven  a  brief  outline  of  the  Courts,  it  is 
thought  that  it  will  gratify  a  laudable  curiosity  to  give  the 
names  of  all  the  Judges  of  the  Superior  Courts^  who  have 
been  appointed  since  the  Revolution. 


NAMES  OF  THE  JUDGES  OF  THE  GENERAL 
COURT. 


JVame9. 

fThen  appointed. 

Joseph  Jones, 

23d  January,  1778, 

Rested  a  short  time 
be&e  90ifa  Oetober, 
1779. 

John  fiUur, 

Same  day. 

Appointed  a  Judge  of 
£0  High  Court  of 
Cbaneei7  on  the  SSd 

Notember,  1780. 

ThouMM  lAtdwell  Lee, 

Same  day. 

Declined  aooeptinfl^. 
lUsif^Ded  S8th   May, 

Thomas  Mason,        • 

Same  day, 

1778. 

l»tol  Carriogton, 

Same  day,     ' 

Promoted  to  the  Court 
of  Appeals  24th  De* 
•ember,  1788. 

Bartholoinew  Dandrid^, 

5»Ui  May,  1778, 

Died  a  short  time  be- 
fore the  25tfa  April, 
178S.» 

Died  a  short  thne  be- 

John Tazewell, 

«          Same  di^. 

fore  30th  XoTember, 

„ 

1781. 

Petq^L^ront,     • 

aOlh  October,  1771, 

Promoted  to  the  Court 

- 

of  Appeals  SkhDe- 
eember,  1788. 
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Mmea. 


WUlina  Fleiiiing,     • 

Jamet  Meroer, 

Heniy  TuzcveU,       f- 

*Jo6eph  Prentb, 
*St.  George  Tqeker, 

*Gabrid  Jdncs, 
^Richard  Parker, 

Edmund  WiMCoa,     - 

BiebardCaiy^t 
John  Tyler, 

James  flaaiy, 
Cothbert  BoUitt, 

Joseph  Jones, 

Spencer  Roane, 

WAriam  Nelson, 


Robert  White, 
Paul  Cmmpon,Jutu 


Archibald  StnArt, 


When  appointed. 


%  Occurrences, 


tSth  Notember,  17S0, 

30th  Noiember,  1781, 

£501  April,  irt5, 

4th  Jaodaiy,  1788, 
Same  daj, 

Same  day, 
Same   day, 

QjoalificdlltK  Deo.  1788, 
9401  De0ember«  1788, 
Same  day,  9 


Same  day, 
STth  Deoember,  1788, 

Re.appointed  IQth  Not. 

1789. 
Appointed  19th  Nov.  1789, 


^th  AogasC,  1791, 


14th  Vof ember,  1793. 
f2tb  December,  1794, 


13tb  Janaai7, 1800. 


Promoted  tn  the  Ccmti 
of  Appeals.  S4th  De- 
cember, 1788. 

Promeled  tn  the  Coat 
of  Appeals  18th  So- 
Tember,  1789. 

Promoted  to  the  Court 
of  Appt^ls  6th  No* 
Terober,  1795, 

Died  a  short  time  be* 
fore  97th  Jane,  1809. 

Promoted  to  the  Court 
of  Appeals  6th  Janua* 
ly,  1804. 

Declined  accepting. 

Died  a  short  time  be- 
fore 95th  M^,  1815. 

Resigned  a  slK>ct  time 
before  6th  February, 
1813. 

Died  a  short  tiaaebe- 
fbre  19th  November, 
1789. 

Appointed  Governor  Of 
Virginia  in  Decem- 
ber, 1808. 

Resigned  Jan  V^,  1800. 

Died  a  short  tune  bo- 
fo^e  S7th  Aug.  1791. 

Died  October,  1805. 

Promoted  to  the  Court 

of  AppeaU  9d  Decett^ 

ber,  1794 
Died  a  short  time  be> 

fore   the   1st   AprO. 

1813. 

Died  a  short  thne  be* 
fbre  S7th  Jaauair, 
1816. 


•  These  four  Judges.  PrenHa,  Tucker,  Jonet.  and  Parker,  were  appointed 
two  days  after  the  first  Law  estaUidung  District  Courts  which  Law  wm  d^a- 
red  luieonstitutkMia!  by  the  Judges  of  the  Court  of  Appeals,  in  May,  1788.  The 
Jodces  appear,  however,  to  have  retained  their  places,  except  Mr.  Jottet^  who 
declfned.  In  Decemb^,  1788,  it  was  all  set  right  by  the  Act  establishing  Dia- 
trwt  Courts,  whitih  went  into  operation. 

t  The  Act  of  29d  December,  1788,  established  District  Courts,  and  declared 
that  there  should  be  three  JvA^cm  appointed  to  the  Geneml  Court,  in  addition  to 
the  nine  Judges  then  in  office.  Under  that  Law,  the  three  Judges  of  Admi- 
ralty, Cory,  uenryt  and  Tyier,  were  api^obted  Judges  of  the  General  C<iurt, 
making  tadve.  On  the  25th  of  same  month,  an  Act  passed  reciting  that  Qar* 
rinfften,  Lyona.  and  Flemitur  had  been  appointed  lo  the  Court  of  Appeals,  and 
declaring,  that  the  General  Court  should  consist  of  Only  ten  Judges.  Mr.  Huh 
Utt  %«s  elected  on  the  97th,  making  the  /m/A  Judge. 
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JVamet, 


When  appointed. 


Ocatrrencet. 


Franeb  T.  Brooke, 

Creed  Taylor, 

Hugh  Holmei, 
WUliamH.Cd>en, 

*John  Coelter, 


*Hagh  Nelion, 
*Wm«  Broekenbroogh, 
*TboiiiM  Cvani, 
/aines  Semple, 

Peter  JohnMktm, 
DabnejCarr, 


*  Daniel  Smith, 
Jamea  Allen, 
peter  Randolph, 
John  Dabnej, 
William  DanieL 
WUliamA.G.nade, 
Geor^  Parker, 
Fleming  Saundera, 
William  Daniel, 

Jamea  Sempl^ 

Griffin  dtJtb, 
Riohard  B.  Parker, 
fLeirit  Summen. 
Tbomaa  T.  Boaldin, 
Philip  P.  Barbour,     - 
Jamea  Pleaianta, 


18th  Janoaiy,  1804^ 

Sd  November,  1805, 

Ml  December,  1805, 
14th  December,  1808, 

7th  Febraaiy,  1800, 


Same  day. 

Same  day. 

10th  Februaiy,  1809, 

S7th  Jane,  1809, 

lat  February,  1811. 
86th  March,  1811, 


10th  April,  1811. 

June,  1811. 

21st  January,  1813; 

6th  February,  1813^ 

l8t  April.  1813, 

XSth  May,  IBIS. 

December,  1815, 

87th  Januaiy,  1816. 

Re  appointed  8d  July, 

.1816. 

Re-appointed  90th  July, 

1816. 

Appointed  19th  Aag.  1816, 

26th  July,  1817. 

36th  February,  1819. 

87th  March,  1881. 

7th  February,  1885. 

lat  Aogost,  1826. 


Promoted  to  the  Court 
of  Appeab  dOth  Jan. 
1811. 

Appointed  Chancellor 
of  the  Richmond  Dia- 
trict  14(b  June,  1806. 

Died  a  short  time  be* 
fore  7(h  Feb.  1825. 

Promoted  to  the  Court 
of  Appeals  twenty- 
first  March,  1811 

Promoted  to  the  Court 
of  Appeals  Uth  May, 
1811. 

Resigned  March,  1811. 

Died  in  the  fall  of  1815. 
Reaigbed   about    10th 
July,  1816. 

Appointed  Chancellor 
of  Winchester  and 
Clarksburg,  89th  Jan. 
1818. 


Resigned  Feb.  1881. 
Died  May.  1816. 
Resign^  June,  1816. 

Died  July  18;  1826. 


Died  June,  1817. 


*  Judges  CoaUer,  H,  JMwn^  Brookenbnmgh^  and  fpofit,  were  appoin- 
ted a  few  daya  afkr  the  Law  establishing  Circuit  Courts  went  mto  effect,  by 
which  the  number  wis  increased  xofmirteen. 

f  Judge  Summert  was  appointed  dn^ctly  after  the  Act  iocreaaing  the  Cir- 
cuits tojifteen. 
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NAMES  OF  THE  JUDGES  OF  THE  COURT  OF 
ADMIRALTY. 


^nmcM. 

lfhenappoint€«L 

OccurmicBt* 

Biehard  Cu7, 

17th  Dceemher,  177% 

Appointed  Judge  of  the 
Geaeral  Court  S4th 
December,  17M. 

WUlMmHolt, 

Same  day. 

Not  ascertained  whf 
ther  he  resicned  or 
died. 

Beroard  Moore, 

Same  day, 

Resigned,  but  when, 
not  ascertained. 

Benjsmiii  Waller,     - 

Not  eettain,  bat  he  was  in 
office  In  May,  1779, 

Resigned  a  diort  time 

beftira  SOth  Decem- 

ber, I7t5. 

Wm.  RoMOw  W.  Curie, 

Not  eertiin,  bot  he  wU  m 

Not  ascertained  whe- 

offiee in  May,  1779, 

ther  he  resigned  or 
died,  nor  when. 

James  Henry, 

Not  ascertained. 

Appointed  a  JudM  of 
the  General  Couit 
S4th  Dec  1788. 

John  Tyler, 

SOth  December,  1785, 

AppoiDted  a  Jucfee  of 
the    General    Court 

24th  Deo.  17S8. 

NAMES  OP  THE  JUDGES  OP  THE  HIGH  COURT 
OF  CHANCERY. 


*£dmond  Peodletooy 
'George  Wythe, 


'Robert  Carter  Nicholas, 
Johnfilabr, 


14th  Jaouaiy,  1778, 
Same  day, 


Same  day, 
S3d  November,  1780^ 


Promoted  to  the  Court 

of  Appeab34thDec, 

1788. 
After  the  t4th  Decent 

her.  1788,  he  was  sole 
Juclge  of  thn   Hbh 

t^ourt  of  Chaocery  ttU 

it  was  divided  in  Jan. 

1809. 
Died  a  short  time  be* 

fore  25d  Not.  1780. 
Promoted  to  the  Court 

ofAppeals  24th  Deo. 

1788. 


*  It  appears  by  the  Journal,  that  these  three  gentlemen  were  appointed 
Judges  of  the  High  Court  otChanceiy,  by  both  Houses,  nemme  coniramcemt. 
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JUDGES  OF  THE  DISTRICT  COURTS  OF 
CHANCERY. 

1.  RiCHSfoiTD,  and  afterwards  L7nchbv90. 


Geofige  Wythe, 
Ck«ed  Taylor, 


When  app«inied. 


Still  ooDtinaed  after  Jan. 
1802. 
.   14ihJune,  1806. 


Died  8th  Jinie»  1806. 


3.  Staxtnton,  and afterwardsVfYTVLE  anc? Oseenbbieb. 

John  Brown,  -         |       S7th  Janoaiy,  1803.      [ 

3.  WiLLiAMSBUBG,  and  afterwards  Fbedebicksbubg. 


William,  Wirt, 

Samuel  Tyler, 
Robert  Nelson, 
John  W.  Green, 

William  Browne, 


88tfa  Jannaiy,  1802, 

2Qtlr  December*  1803^ 

5th  Oeoember,  1818, 

18th  July,  1818, 


January,  1823. 

4.  WiNCHESTSB  and  Clabksbubs. 

Dabney  Carr,  •       .      9th  Jaauaiy^  1813, 

Henry  St  Geo.  Tuoker,    i        5th  March,  189iS. 


Resigned  In  summer, 

1803. 
Died  in  fiiU  of  1813. 
Died  6th  July,  1818. 
Promoted  to  the  Coort 

of  Appeals  4th  Oct. 

1828. 


Pronqted  to  the  Gomrt 
ofAppeaU  84th  Feb. 
1884. 
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XV 


JUDGtjS  OF  THE  SUPREME  COURT  OF 
APPEALS. 


«/VclflM9« 


Bdmnnd.  PendletoOy 
John  Blair,     - 


Peter  LyoDs, 
Paul  Carriogtoil, 

WiUtam  Fleming, 
James  Mereer, 
Hemy  TaBewellf 


Speneer  Roaiie« 

St.  Geo.  Tacker, 

James  Pleaaanti, 
Franeis  T.  Brooke. 
VTilliani  U.  Cabell, 
John  Coalter, 
John  W.  Green, 
DabneyCarr, 


fVhen  t^fpmktetL 


S4cb  Deoember,  1788, 
Same  dMj, 


Same  day. 
Same  day. 

Same  day, 
18lh  Mofember,  1789, 
6th  November,  1793, 

2d  December,  1794, 

6lh  January,  1804, 

30th  January,  1811, 
dOth  January,  1811. 

tlst  March,  1811. 
nth  May,  1811. 

ilh  October,  18S2. 
tith  February,  18M. 


Occurrencet. 


Died  October,  180S. 

Appointed  a  Judge  of 
the  Supreme  Uomt 
oT  the  U.  States  by 
Premdeot  Waahing* 
too,  flOth  September, 
1789. 

Died  30lh  Jaly,  1809. 

K^ned  1st  ^nuary. 

Died  ISih  Feb.  1884. 
Died  October,  1793. 
Appointed  Senator  of 

the  U.  S.  November^ 

1794, 
Died  4th  September, 

Beaurned    3d    April, 
1811. 
Resigned  March,  1811. 
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Pbesbnt. — Stuart,  '\ 

Holmes,  I 

Srockenbrough,  I 

Smith,  Mtooss. 

Kandolph, 

Dahney, 

Dade, 


The  Commonwealth  v.  John  Feelv. 

Utine  means  to  prevent,  and  preventing  a  vitnest  Trom  attending  Coort,  who 
ImI  been  6n\j  aaauM»ed,  it  a  oontempt  of  Court,  which  may  be  puniihed  bj 
InforDMitioD. 

What  is  soffieient  certainty  in  such  Information . 

After  a  rule  made  absolute  against  the  defendant,  an  In- 
formation was  filed  against  him  in  the  Superior  Court  of 
Law  for  Wythe  county.     The  Information  is  as  follows: 

^  Virginia,  Wythe  county,  to  wit:  Be  it  rememberedi 
that  H.  Chapman  who  prosecutes  as  Attorney  for  the  Com- 
monwealth in  the  Superior  Court  of  Law  for  Wythe  coun- 
ty, comes  here  into  the  sai<tC6urt  in  His  proper  person,  this 
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11th  day  of  May,  1814,  and  for  the  Commonwealth  gives 
the  Court  here  to  understand  and  be  informed,  that  .Tohn 
Feely,  (Inn-keeper,)  late  of  the  county  of  Wythe  aforesaid, 
on  the  15th  day  of  October,  1812,  at  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  Superior  Court  of  Law, 
appointed  by  law  to  be  holden  in,  and  for,  the  county  of 
Wythe  aforesaid,  did  offer  a  contempt  to  the  Superior 
Court  of  Law,  held  in  and  for  Wythe  county,  in  this,  that 
he  the  said  John  Feely  did  use  means  to  prevent,  and  did 
then  and  there  prevent,  one  Samuel  Wright  from  at" 
tending  as  a  witness  to  give  evidence  to  prove  the  execx^ 
tion  oj  a  deed  of  trust,  which  deed  of  trust  was  execu- 
ted  by  the  said  John  Feely  to  John  Draper,  after  he,  the 
said  Samuel  Wright,  had  been  duly  summoned  to  attend 
said  Court  as  a  witness,  to  prove  said  deed  of  trust  on  the 
fourth  day  of  the  October  Term  1812,  by  virtue  of  a  sum- 
mons issued  by  the  Clerk  of  said  Court,  who  was  duly 
authorised  to  issue  said  summons,  which  act  of  the  said 
John  Feely  is  contrary  to  the  laws  and  usages  of  this  Com- 
monwealth, and  against  the  peace  and  dignity  of  the  Com- 
monwealth, &c.'' 

On  the  issue  joined  on  this  Information,  the  jury  found 
the  defendant  guilty,  and  assessed  his  fine  to  twenty  dol- 
lars. •       '      , 

The  defendant  moved  the  Court  to  arrest  the  judgment 
for  the  following  reasons:  '^  1.  Because  the  offence  is  not 
specified  with  sufficient  certainty.  2.  Because  there  is  no 
criminal  offence  stated,  the  subpoena  stated  in  the  informa- 
tion, not  being  legal  process/*  The  questions  arising  on 
this  motion  were  adjourned  to  the  General  Court. 

The  decision  of  this  Court  was  as  follows:  **  Orderedy- 
That  it  be  certified,  &c.  that  the  offence  is  stated  in  the  In- 
formation with  sufficient  certainty;  that  it  is  a  criminal  of- 
fence for  which  an  Information  will  lie;  and  that  there  exists 
on  the  face  of  the  record  no  cause  for  arreisting  the  judg- 
ment.'^ 
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Peter  Haught  v.  The  Commonwealth. 

An  lodietmeDt  Deed  not  shew  on  iu  face  when  it  yttm  found. 

A  plea  in  abatement  of  an  Indictmem  for  a  treipata,  or  misderoeanor,  alledgini; 
tnat  the  pfMecutor  b  not  a  labourer y  bat  an  aushandman^  k  bad  on  demur- 
rer. ^ 

What  words  are  mffloient  to  thew  that  one  a  a  Proseeutor. 

This  was  an  adjourned  case  from  the  Superior  Court  of 
Law  of  Harrison  county.  That  Court  had  awarded  a  writ 
of  error  to  a  judgment  rendered  in  the  County  Coiurt  of 
Harrison  against  the  plaintiff  in  error. 

The  plaintiff  in  error  had  been  indicted  in  the  County 

\  Court  for  assaulting  and  beating  one  James  Baker.     The 

record  of  the  Court  set  forth  the  day  on  which  the  Indict- 

^  ment  was  found.    At  the  foot  of  the  Indictment  these  words 

^  were  written:  ^^6y  the  information  of  James  Baker,  la- 

bourer of  Harrison  county,  sworn  in  Court,  and  endorsed 
as  prosecutor  at  his  request.'*  The  plaintiff  in  error  moved 
the  Court  to  quash  the  Indictment,  because  it  did  not  ap- 

\  pear  by  the  Indictment  toAen  it  was  found,  and  that  it  did 

not  appear  with  proper  precision  that  James  Baker  is  pro- 

^  secutor.     The  motion  was  overruled.     The  plaintiff  in  er- 

k  ror  then  filed  a  pka  in  abatement^  by  which  he  averred 

that  the  said  prosecutor  James  Baker  was  a  husbandman^ 
and  not  a  labourer:  the  prosecutor  for  the  Commonwealth 
demurred  to  this  plea,  and  the  Court  adjudged  the  plea  to 
be  bad:  the  plaintiff  in  error  then  pleaded  not  guilty,  and 
'  therew  was  verdict  and  judgment  against  faim. 

I  On  the  return  of  the  writ  of  error  to  this  judgment,  the 

Superior  Court  of  Harrison  adjourned  to  the  General  Coqrt 

f  the  questions  of  law  arising  from  the  record. 

Per  Curiam.  "  There  is  no  error  in  the  judgment  and 
proceedings  of  the  County  Court:  which  is  ordered  to  be 
certified/' 
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James  Halkeh  v.  The  Gohmonwbalth. 

The  reeord  of  an  Examining  Coart  need  not  let  forth  the  offence  with  the  same 
precision  and  certainty  as  an  Indictment )  thus : 

In  an  examination  for  horse-stealing,  it  is  not  neeessarj  to  charge  ihefehmout 
taking  /  tteaUng  is  sufficient. 

Nor  to  tav  the  horses  to  be  the  property  of  any  person . 

And,  if  the  reeord  of  the  Examinining  Ck>urt  chaive  the  stealing  of  a  dark  bay 
hone  s  or  the  stealing  of  two  horses,  and  a  haUer  chain  and  collar,  of  the 
value  of  J$  150  ;  and  tne  Indictment  charge  the  stealitig  of  a  dark  bay  gelding, 
or  the  stealing  of  the  two  horses  of  the  value  of  S75  each,  these  Tariances 
are  not  sufficient  to  quash  the  Indictment. 

The  prisoner,  James  Halkem,  was  Indicted  at  the  Supe- 
rior Court  of  Law  for  Wythe  county,  for  horse-stealing. 
The  Indictment  charged  that  he,  *<with  force  and  arms, 
one  gelding  of  a  dark  bay  colour  of  the  price  of  seventy-, 
five  dollars,  and  a  mare  of  a  mouse  colour  of  the  price  of  se- 
venty-five dollars,  of  the  goods  and  chattels  of  one  Peter 
Snavely,  then  and  there  found,  feloniously  did  steal,  take  and 
lead  away,  against  the  peace  and  dignity  of  the  Common- 
wealth/' He  was  tried  on  the  Indictment,  and  convicted  by 
the  jury,  who  ascertained  his  confinement  in  the  peniten- 
tiary-house, to  be  ten  years. 

When  brought  to  the  bar  to  receive  his  sentence,  and  it 
being  demanded  of  him  why  the  Court  should  not  pro- 
nounce judgment,  he  said,  that  he  had,  on  the  first  day  oi 
the  Court,  and  before  he  was  put  on  his  trial,  moved  the 
Court  to  quash  the  Indictment,  assigning  as  a  reason  there- 
for, thai  he  had  not  been  examined /or  the  same  offence 
in  the  County  Court;  and  he  produced  the  warrant  for 
his  apprehension,  which  is  set  forth  in  hsec  verba.  That 
warrant  charges,  that  information  on  oath  had  been  given 
to  the  Justice  that  *^  James  Halkem,  late  of  Wythe,  labourer, 
.  did  steal  and  carry  away^  one  horse  and  mare,  and  one 
halter  chain,  of  the  value  of  one  hundred  and  fifty  dollars,'' 
&c.  He  also  produced  the  warrant  of  commitment,  which 
set  forth  that  he  was  charged  with  ^'  stealing  a  dark  bay 
horse,  and  a  mouse  coloured  mare,  and  a  halter  cliain,*  and 
collar,"  &c.  Also  the  warrant  summoning  the  Justices, 
which  set  forth,  that  whereas  James  Halkem  was  com- 
mitted to  the  jail,  **it  appearing  to  me  that  the  Jelonious 
offence  with  which  he  stands  charged  ought  to  be  exam- 
ined into,  &c.''  and  then  directs  the  sherin  to  summon  the 
Justices  to  hold  a  Court  on  the  day  named,  for  the  exami- 
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i  ation  of  the  fact,  be.      He  also  produced  a  transcript  of 

the  record  of  the  ExaminiDg  Courts  io  the  following  words: 

^  "Virginia;  At  a  Court  held  for  Wythe  county,  on  Tues- 

day,  loth  January,  1815.  A  called  Court  having  been 
summoned  to  attend  at  Wythe  Court-house  on  yesterday 
for  the  trial  of  James  Halkem  charged  with  stealing  one 
dark  bay  horse,  and  a  mouse  coloured  mare,  and  a  halter 

,  chain  and  collar,  of  the  value  of  one  hundred  and  fifty  dol- 

lars, which  said  Court  failed  to  meet,  this  Court  doth  now 
proceed  to  the  trial  of  the  offence  wherewith  he  stands 
charged,  after  having  the  prisoner  led  to  the  bar,  &lc. 
Thereupon  the  prisoner  moved  the  Court  to  quash  the  pro- 
ceedings for  want  of  form,  and  discharge  him  from  custo- 
dy, which  motion  was  overruled,  whereupon  sundry  wit- 

^  Besses  were  sworn  and  examined,  and  the  prisoner  heard 

in  his  defence,  whereupon,  it  is  considered  by  the  Court, 

^  that  the  prisoner  be  tried  at  the  next  Superior  Court,  &c." 

The  prisoner  having  produced  those  documents,- con- 
tended, that  as  an  acquittal  by  the  Examining  Court  would 
have.been  final,  and  conclusive  in  his  favor,  it  was  essential 
that  the  charge  against  him  should  be  so  certain  as  to  ena- 

^  ble  him  to  defend  himself,  and  to  shew  at  a  future  day, 

should  he  be  again  prosecuted  for  the  same  offence,  that 

\  he  had  been  acquitted;  that  it  does  not  appear  by  the 

said  warrants,  or  by  the  record  of  the  proceedings  oif 
the  Examining  Court,  whose  property  the  horses,  which 
he  was  charged  with  stealing,  were,  or  that  they  had  any 
o^vner;  and  that  he  the  prisoner  was  not  apprehended, 
committed^  or  examined^  on  a  charge  for  feloniously  tal- 
king the  said  horses:  but  the  Court  decided  that  the  charge 

t  which  was  made  against  the  prisoner  before  the  Examining 

Court  was  sufficiently  certain,  over-ruled  the  objection,  re- 

'  fused  to  qnash  the  Indictment,  and  ordered  that  the  pri- 

soner be  put  on  his  trial.  The  benefit  of  the  prisoner's 
exceptions  to  this  opinion  of  the  Court  was  reserved  to  him, 
and  the  Court  pronounced  sentence  against  him. 

The  prisoner  applied  to  this  Court  for  a  writ  of  error. 
In  his  petition  he  assigned  the  following  errors:  I.  That 
he  was  not  examined  on  a  charge  for  feloniously  taking 
the  said  horses.  2.  That  by  the  record  of  the  proceedings 
of  the  Examining^Court,  it  does  not  appear  that  the  horses 
which  the  prisoner  was  charged  with  stealing  had  any 
owner,  or  that  they  were  the  property  of  Peter  Snavely. 
9.  That  he  was  examined  on  a  charge  for  stealing  a  dark 
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bay  korstj  and  was  tried  on  an  indictment  for  stealing  a 
dark  bay  gelding:  4.  That  he  was  examined  on  a  charge 
for  stealing  a  horse,  a  mare  and  a  holier  chain  and  col' 
lavj  being  all  of  the  ralue  of  one  hundred  and  fifty  dollars, 
and  was  tried  for  stealing  a  gelding  and  mare  of  the  value 
of  seventy-five  dollars  each. 

This  Court  having  maturely  considered  the  record,  and 
the  reasons  assigned  by  the  petitioner'  for  reversing  the 
judgment  of  the  Superior  Court  of  Wythe,  and  having 
heard  the  arguments  of  the  Attorney  General  for  the  Com- 
mon wealth,!  Jsl  of  opinion  that  the  motion  be  averruled, 
and  the  writ  of  error  refused* 


MuNFOHD  Smith  v.  The  Commonwealth. 

In  vhAt  ea«c  it  is  not  proper  to  allow  a  writ  of  error  to  a  judgment  of  the  Cir« 
cuit  Court,  overruling  a  motion  made  by  the  prisoner  for  a  continuance. 
.  Where  a  prisoner  was  oonvieted  of  murder  in  toe  second  degree,  and  the  term 
of  his  imprisonment  in  the  penitentiaiy-house  fixed  at  ten  years,  a  motioii 
for  a  new  trial^  on  the  ground,  that  one  of  the  jurors  had  expressed  an  nn« 
fiiTorable  opfaucsi  of  his  ease  before  trial,  saying  that  he  mtgrU  to  he  kimg^ 
was  refusecl ;  it  not  appearing  that  it  was  a  deliberate  opbion. 

This  was  an  application  for  a  writ  of  error.  The  plain- 
tiflf  in  error  was  Indicted,  before  the  Superior  Court  oi  Law 
for  Grayson  county,  at  its  May  Session  1815,  of  the  mur- 
der of  James  Henderson.  He  was  tried,  and  found  guilty 
of  murder  in  the  second  degree,  and  the  term  of  his  im« 
prisooment  in  the  penitentiary  fixed  at  ten  years,  and  he 
was  sentenced  accordingly. 

After  his  arraignment  and  pleading  to  issue,  he  moved 
for  a  postponement  of  the  trial  till  the  next  term,  on  the 
ground,  that  he  verily  believed  that  a  fair  and  impartial  trial 
could  not  then  be  had,  and  supported  his  application  by 
the  following  affidavit:  *<  Grayson  county,  set:  This  day 
came  D.  S.  before  J.  H.  a  Justice,  &c.  and  made  oath,  that 
he  is  employed  as  counsel  for  Munford  Smithy  who  is 
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charged  with  the  murder  of  James  Henderson,  and  for 
whioh  offence  he  stands  Indicted  before  the  Superior  Court: 
that  his  situation  as  counsel  has  induced  him  to  attend  to 
the  opinion  pf  the  people  in  relation  to  the  case  of  the  said 
Smith,  both  on  the.day  of  the  last  election,  and  on  this  day^ 
and  that  he  verily  believes  that  the  public  mind  is  in  a  high 
state  of  excitement,  and  irritation  against  him,  so  much 
that  he  is  truly  apprehensive  that  his  case  cannot  be  deci- 
ded withouthaving  arrayed  againstit,  the  prejudices  (though 
honestly  entertained)  of  the  country:  he  is  led  to  this  con- 
clusion from  the  circulation  of  reports  against  the  said 
Smith  of  his  having  committed  other  heinous  crimes,  as 
weD  as  from  the  accounts  of  the  act  in  question,  which  the 
affiant  has  reason  to  believe  unfounded,  exaggei*ated,  and 
misrepresented/'  The  Court  refused  the  motion,  consi- 
dering the  said  affidavit  insufficient.  The  prisoner  excep- 
ted to  the  opinion. 

After  the  verdict,  the  prisoner  moved  the  Court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial,  on  the  ground, 
that  James  Bryson,  one  of  the  jury,  had  expressed  himself 
unfavorably  to  the  prisoner  before  the  tri^I,  which  fact  had 
been  unknown  to  the  prisoner  until  after  the  trial.  In  sup- 
port of  the  motion,  the  prisoner  produced  J.  A.  M'Craw, 
a  respectable  witness,  who  deposed,  that  on,  or  about  the 
fi4th  of  April  last,  he  was  at  the  residence  of  W.  and  J.  U. 
in  the  county  of  Surry,  North  Carolina,  adjoining  the  coun- 
ty of  Grayson,  about  29  miles  from  Grayson  Court-house, 
and  about  17  miles  from  where  the  supposed  murder  hap- 
pened, where  a  number  of  persons  were  assembled  at  a 
wedding;  that  the  witness  went  into  the  piazza,  where 
there,  were  a  number  of  persons,  s 

Bryson,  whom  he  heard  as  he  cai  > 

these  words: ^*  Damn  him,  he  oi  \ 

words,  the  witness  believed,  had  ^ 

because  the  offence  of  which  he  s 

ject  of  general  conversation  in  th  ^ 

there  was  no  other  person  accus  ^  3 

country  which  had  excited  attention,  an3  because  James 
Henderson,  the  deceased,  had  lived  in  the  neighbourhood 
before  his  death;  but  the  witness  stated,  that  he  neither 
heard  the  name  of  the  prisoner  or  the  deceased  mentioned; 
he,  hearing  the  words  stated,  replied  iji  these  words,  'Mon't 
let  us  hang  the  man  without  letting  him  have  a  fair  trial;'' 
to  which  the  said  James  Bryson  made  no  answer,  nor  does 
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Ae  witness  know  whether  he  heard  it  The  prisoner  also 
proved  by  Amos  Ballard  a  respectable  witness,  that  he 
saw  the  said  James  Bryson  at  the  election  in  Grayson 
county  which  happened  on  the  last  Tuesday  in  April  last; 
that  shortly  thereafter  he  heard  it  said  by  several  persons 
(who  they  were  he  had  forgotten,)  that  the  said  James 
Bryson  had  stated  at  the  election  that  the  prisoner  had  en- 
tertained malice  against  the  deceased  for  several  years  past, 
and  that  his  offence  was  murder  in  the  first  degree,  and 
ought  to  be  punished  as  such.  The  Superior  Court  re- 
fused a  new  trial,  and  the  prisoner  excepted  to  the  opinion. 

The  Greneral  Court  refused  to  award  the  writ  of  error. 


JVY>T£.-*1.  Or  th«  qaettion  whettier  titore  wm  error  in  the  Cireiik  Coiut^ 
refoBal  to  pat  off  the  tml  to  another  term,  the  Court  was  of  epinion  that  a  mo- 
tion for  a  continuaaoe  wai  addrened  to  the  sound  diseretkm  of  the  Ckrart,  and 
aoless  h  eleaHjr  appeared  to  the  Appellate  Court  that  this  diseretion  was  impro- 
perly exercised,  a  writ  of  error  oucht  not  to  he  allowed.  In  this  case  there  was 
no  proof  of  any  nndoe  means  usea  to  prejudice  the  public  mind,  and  there  wai 
ooty  the  single  affidavit  of  the  eoantel  for  the  prisoner  atating  his  belief  of  the 
existence  of  such  prejudice.  K  was  easy  for  the  Judge  who  sat  on  the  trial  to 
ascertain  whether  that  belief  was  well  founded,  and  Tcry  difficult  for  the  AjmeU 
ate  Coort  to  say  that  he  ought  to  have  been  satisfM  with  Uie  affidayk.  The 
Court  could  not  say  there  was  any  error  in  his  judgment  on  this  point.  See 
1  ChiUy'9  Cnm,  Law  NSl]  |  4  Term  JRep.  286$  1  Bwmm,  5lO;  6  Bac. 
Abr.  652 ;  MacruUitf,  «67. 

2.  On  the  question  whether  there  should  have  been  a  new  trial,  on  account 
of  the  prejudice  b  the  mbd  of  the  juror,  there  was  a  difference  of  opini< 
Bobnet  J.  relied  on  the  case  of  the  17.  Statet  t,  Friet,^  Dallas,  515jto  sh 


that  a  new  trial  ought  to  be  awarded.  The  other  Judges  wece  of  opmion  that 
the  remark  ascribed  to  the  juror  hj  the  witness  M'CrawidId  not  pnure  that  he^ 
had  formed  a  deliberate  opinion  of  the  prisoner's  guilt,  but  was  a  hasW  excla- 
mation which  any  unprejudiced  man  might  make  on  hearing  of  a  muider,  and 
thai  the  verdict  supports  that  idea,  because  the  ^ror  did  not  decide  that  he 
should  be  hung.  They  also  thought  that  the  evidenoe  of  Ballard  proved  no- 
thing, as  it  was  merely  hearMysaod»  therefore,  a  new  trial  ought  not  to  htve 
bm  granted. 
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Prssekt. — Whitef 

Carringtorif 

Stuarty 

HolmtSy 

Brockenbraughy 

Sempky 

Allen, 

Randolphy 

Daniel^ 


JUD0£S. 


The  Commonwealth  of  Vjbginia, 
The  Justices  of  Faibfax  County  Court. 

A  nandttnut  liet  from  a  Superior  Coart  of  Law  to  a  Coontj  Court,  to  compel 
each  County  Court  to  build  a  bridge,  or  eauaeway ,  aeoording  to  the  act  of  At- 
aembly  ooneeming  public  roads.  I  Rev,  Code,  of  1793,  ch.  19,  §  7  {  and 
fi  Rev.  Code,  of  1819,  cb.  236,  S  9. 

A  retnra  by  the  Justices  that  the  conTenipDee  of  the  people  ^oen  not  at  this  time 
jmthorise  the  heavy  burthen  which  will  be  imposed  by  the  erection  of  such 
lMn<%eS;  &c.  as  insufficient,  by  reason  of  its  not  directly  denying  the  necessity 
of  the  bridges,  or  averring  that  the  surreyor  and  his  assistaou  could  make  or 
maintain  the  same. 

The  return  being  insufficient^  a  traverse  to  it  is  a  vain  thmg,  because  the  matter 
of  tbei^tum  ought  not  to  have  been  put  in  issue,  and,  therefore,  the  traverse 
oo|^t  not  to  be  received.  But,  where  the  return  is  yuffioient,  a  traverse  there* 
to  IS  proper. 

This  was  an  adjourned  case  from  the  Superior  Court  of 
Law  for  Fairfax  county.  A  writ  of  mandamus  had  been 
awarded  by  the  said  Superior  Court,  directed  to  the  Justi# 
ces  of  the  said  County  Court,  commanding  them  to  build  a 
bridge  with  the  necessary  causeways  to  the  same,  over  each 
of  the  following  water-courses  in  the  said  county,  to  wit: 
'^Over  Accotinck  run  at,  or  about,  the  place  where  the 
main  public  and  post  road  leading  from  the  town  of  Alex- 
andria to  Colchester  and  Occoquan,  crosses  the  said  run; 
.  2  ' 
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Sind  over  Pohick  run  in  said  county,  at  or  near  the  place 
where  the  post  road  crosses  the  said  run;  and  also  over 
Difficult  run  in  the  said  county,  at  or  near  the  place  where 
the  main  public  road  leading  from  Alexandria  and  the  city 
of  Washington  to  the  town  of  Leesburg  croses  the  said  run;" 
and  commanding  them  to  levy  the  costs  of  the  same  on  the 
said  county,  unless  they  shew  good  cause  to  the  contrary. 

The  writ  having  be^n  executed,  the  defendants  appeared 
by  Attorney,  and  filed  their  return  in  the  following  words: 
**  At  a  Court  held  for  Fairfax  county  the  20th  day  of  Sep- 
tember, 1613.  A  mandamus  from  the  Superior  Court  of 
Law  of  this  county  directed  to  the  Justices  of  this  Court, 
commanding  them  to  shew  cause,  &c.  having  been  this  day 
presented  to  the  Court  by  the  Sheriff,  oq  consideration 
thereof,  it  is  the  opinion  of  the  Court  that  the  convenience 
of  the  public  does  not  at  this  time  authorise,  or  require 
that  the  people  of  the  county  should  be  subject  to  the  very 
heavy  expense  which  must  unavoidably  be  incurred  in 
erecting  the  bridges  and  necessary  causeways  in  the  said 
writ  mentioned,  and  did  not  authorise  it  when  application 
was  formerly  made  for  the  same;  from  which  consideration, 
this  Court  in  the  exercise  of  the  powers  to  them  legally  be- 
longing, has  refused  to  order  the  erection  of  the  said  bridges, 
and  considers  it  inexpedient  to  change  their  determination, 
which  is  ordered  to  be  respectfully  certified  by  the  Clerk 
of  this  Court  to  the  honorable  Judge  of  the  said  Superh>r 
Court  of  Law,  as  the  return  to  the  said  mandamus.  A 
copy  teste,  Wm.  Moss,  c.  c." 

To  which  return,  the  Attorney  for  the  Commonwealth 
filed  a  traverse  in  these  words:  *'The  Attorney  for  the 
Commonwealth  prosecuting  in  the  Superior  Court  of  Law 
for  Fairfax  county,  for  plea  to  the  return  of  the  said  Justi- 
ces to  the  said  writ  of  mandamus,  says,  that  by  any  thing 
in  the  said  return  alledgec^  the  Commonwealth  ought  pot 
to  be  precluded  from  having  an  award  of  a  peremptory  man- 
damus, commanding  the  said  Justices  to  erect  the  bridges 
and  causeways  in  the  said  mandamus  mentioned,  and  to 
levy  the  cost  of  the  same  on  the  tithable  persons  of  the 
said  county -of  Fairfax,  because  he  says  that  at  the  time  of 
awarding  the  said  writ  of  mandamus,  and  at  the  time  of 
making  the  said  return  tq  the  said  mandamus,  the  public 
convenience  did  require  and  authorise  that  the  people  of 
the  county  of  Fairfax,  should  be  subject  to  the  expense  of 
erecting  over  each  of  the  water  courses  in  the  said  writ  of 
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mAndamus  mentiooed,  a  bridge  with  the  necessary  cause- 
ways to  the  same^  which  bridges  and  causeways,  the  sur- 
veyors of  the  respective  roads  could  not  make  or  maintain, 
and  this  the  said  Attorney,  be.  prays  may  be  enquired  of 
by  the  county,  &c.''  And  the  said  Justices  contending 
that  they  ought  not  to  be  compelled  to  take  issue  on  said 
traverse,  and  that  the  return  f^ewod  a  judicial  act  of  the 
Court  concerning  the  subject  matter  of  the  mandamus, 
founded  an  a  discretion  vested  in  them  by  law  not  con- 
trolable  by  any  other  Court.  The  Court  doth  for  novelty 
and  difficulty,  adjoom  to  the  General  Court  the  following 
questions: 

1.  If  a  bridge  or  causeway  shall  be  necessary,  and  the 
surveyor  with  his  assistants  cannot  make  or  maintain  the 
same,  and  the  County  Court  shall,  at  a  meeting  of  the 
Court,  decide  <^that  the  convenience  of  the  public  does 
not  authorise  or  require  that  the  people  of  the  county  should 
be  subject  to  the  very  heavy  expense  which  must  unavoid- 
ably be  incurred  in  erecting  such  bridge  or  causeway;*' 
can  this  decision  be  traversed,  and  the  fact  whether  the 
bridges  be  necessary,  and  the  surveyor  with  his  assistants 
cannot  make  them,  be  put  in  issue? 

2.  Does  the  return  of  the  Justices  shew  such  a  case  as 
liberates  the  Justices  from  further  proceedings  on  the  man- 
damus? 

3.  Is  the  return  insufficient  by  reason  of  its  not  directly 
denying  the  necessity  of  a  bridge,  or  that  the  surveyor  and 
his  assistants,  could  not  make  and  maintain  the  same? 

4.  Will  a  mandamus  lie  from  the  Superior  Court  to  a 
County  Court,  to  compel  them  to  build  a  bridge  or  cause- 
way, according  to  the  7th  section  of  the  act  concerning 
public  roads? 

White,  J.  delivered  the  opinion  of  the  Court: 

Afler  stating  the  case,  he  said,  that  the  important  ques- 
tion, on  which,  indeed,  all  the  others  depend,  is  that  pro- 
pounded last,  to  wit:  **  Does  a  mandamus  lie  from  a  Supe- 
rior Court  of  Law  to  a  County  Court,  to  compel  such  Coun- 
ty Court  to  build  a  bridge  or  causeway,  according  to  the 
7th  section  of  the  act  concerning  public  roads  ?  (a) 

.     (a)  1  Bev,  Co(k  of  1792,  ch.  19,  ^  7,  cd.  '14,' p.  39  j  2  ^.  C  of  »19,  ch. 
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To  shew  that  it  will  not  lie,  it  has  been  argued  that  the 
law  does  not  require  the  Court  to  build  such  bridge  or  cause- 
way unless  it  be  necessary,  nor  even  then,  unless  the  sur- 
veyor and  his  assistants  cannot  make  or  maintain  the  same; 
that  when  called  upon  to  do  so,  the  Court  must  necessarily 
enquire  and  determine  upon  the  necessity  of  the  bridge,  or 
causeway,  and  upon  the  capacity  of  the  overseer  and  his 
assistants;  that  this  enquiry  and  decision  imply  a  discretion 
in  the  Court,  and  that  no  mandamus  lies  to  prescribe  to  an 
inferior  body,  having  judicial  or  discretionary  powers,  the 
manner  in  which  it  shall  exercise  them:  and  in  support  of 
this  proposition,  sundry  authorities  have  been  cited.(6) 

But  if  this  doctrine  be  true,  to  the  extent  contended  for 
in  this  case,  then  is  there  an  end  to  the  remed  v  by  manda- 
mus. For,  no  case  can  be  imai^ined  where  a  Court,  a  cor- 
poration, or  an  individual  can  be  called  upon,  on  the  hap- 
pening of  any  event  whatever,  to  perform  an  act,  in  wliich 
the  body,  or  person  so  called  upon,  has  not  the  right  to  en- 

Suire  whether  the  event  has  happened,  and  whether,  un- 
er  the  circumstances  of  the  case,  he  or  it  is  bound  to  per- 
form the  act.  But,  the  cases  relied  upon  do  not  support  the 
doctrine,  even  in  the  case  of  an  Inferior  Court  exercising 
judicial  functions.  There  are  authorities  (c)  which  shew, 
that  if  a  party  has  ascertained  his  right  to  a  particular  judg- 
ment, and  the  Inferior  Court,  through  mistake,  or  perverse- 
ness,  will  not  render  that  judgment,  but  will  evade  it  by 
granting  a  new  trial,  or  other  improper  means,  and  there 
is  no  other  remedy,  the  party  injured  shall  have  his  man- 
damus; for  otherwise  there  would  be  a  failure  of  justice. 

But,  here  is  no  pretence  to  judicial  powers.  The  Court 
ip  merely  substituted,  in  a  certain  event,  in  the  place  of  the 
overseer  of  the  road,  and  the  functions  which  it  i^  required 
to  perform  in  his  stead,  in  the  event  of  his  incapacity,  re- 
late altogether  to  the  police  of  the  county,  and  are  perfect- 
ly ministerial.  They  do  not  partake  so  much  of  the  na- 
ture of  judicial  power  as  the  admission  of  deeds  to  record, 
and  yet  a  mandamus  lies  to  compel  a  County  Court  to  do 
that.  Now,  -there  is  not  one  of  the  cases  to  which  the  Court 
has  been  referred,  which  intimates  that  persons  acting  in 


4  J?ac.  Ab,  Bland.  D.  507-8-9.  WJIson'i  ed.  Comb.  42S,  478; 
1  ]S(ach.  Hep,  667s  ^  Bvrr,  2290;  2  ^.1359;  wffu/.  S4;  and  6 Mod. 
SS9. 

(c)  1  Stranxo,  11^  392 }  4  JBac  Ab,  510»  Wilson's  ed.  aod  the  anthorities 
there  referrecT  to. 
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the  character  of  police  or  mioisterial  officera,  cannot,  on  ac- 
count of  this  discretion,  he  coerced  to  perform  their  duty: 
on  the  contrary,  it  will  he  found  that  the  strongest  of  those 
cases,^  and  those  most  relied  on,  (the  cases  about  unequal 
poor  rates,)  were  decided  upon  another  principle.  The 
writs  were  refused,  not  because  the  overseers  had  a  discre-  . 
tion,  but  because  the  Act  of  Parliament  had  pointed  out 
another  remedy,  to  wit:  by  appeal  to  the  Quarter  Sessions, 
from  whence  they  can  be  carried  to  the  Court  of  King's 
Bench.  It  seems  to  the  Court,  therefore,  that*those  autho- 
rities have  failed  tu  support  the  proposition  contended  for 
by  the  Justices. 

There  are  others,  however,  which  seem  to  import  a  very 
diflfereot  doctrine.  We  are  informed  (d)  that  the  Court 
of  King's  Bench  **  having  a  superid tendency  over  all  the 
other  Courts  will  oblige  them  to  execute  that  justice  which 
the  party  is  entitled  to,"  and  "  which  they  are  enjoined  to 
.  do,'*  and  after  some  examples  it  is  added,  **  for  these  being 
things  enjoined  by  Sutote,  the  Temporal  Courts  will  take 
care  that  due  obedience  is  paid  to  them."  Lord  Mans- 
field says,  (e)  *'A  mandamus  is  a  prerogative  writ;  to  the 
tiid  of  which  the  subject  is  entitled  upon  a  proper  case  pre- 
viously shewn  to  the  satisfaction  of  the  Court.  The  ori- 
ginal nature  of  the  writ,  and  the  end  for  which  it  was  framed^ 
direct  upon  what  occasions  it  shall  be  used.  It  was  intro- 
duced to  prevent  disorder  from  a  failure  of  justice,  aud  cfe- 
feet  of  police.  Therefore,  it  ought  to  be  used  upon  all  oc- 
casions where  the  law  has  established  no  specific  remedy, 
and  where  in  justice  and  good  government  there  ought  to 
be  one. "  And  again  in  the  same  case,  '^  if  there  be  a  right, 
and  no  other  specific  remedy,  this  should  not  be  denied." 
The  same  Judge  in  another  case  (/)  says,  ^' There  is  no 
other  remedy  than  what  is  nowlaipplied  for:  and  this  is  the 
very  reason  of  the  Court's  issuing  the  prerogative  writ  of 
mandamus;  because  there  is  no  other  specific  remedy." 
And  again,  after  shewing  authority  in  support  of  the  writ,  he 
says,  ^*  but  if  it  was  not  so,  I  should  still  think  that,  as  here 
is  no  other  specific  remedy,  the  Court  ought  to  grant  it." 

The  same  doctrine  is  laid  down  in  various  cases  (g)  in 

(d)  4  Bac.  Ab.  507,  Wikon*t  ed. 
le)  Rex  y.  Barker  et  al.  3  Barr.  1267. 
(f)  Rex  V.  fice  Chancellor  Cambridtv,  3  Borr.  1659. 
(rS  Ctmpei^,  378}  I  J).  ^  B.  404|  3  D.  &f  £.  651 ;  4  Burr,  2168- 
88*90. 
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Ctnoperf  Durnford  Sr  EoBt^  &nd  partieularly  in  4  Burrma, 
in  the  Case  of  Rex  v.  Doctor  JStskew,  et  al.  Censors  of 
the  College  of  Physicians.  The  question  arose  about  ad- 
mitting Doctor  Letch  a  member  of  that  body.  It  cannot 
well  be  supposed,  that  any  corporate  body  could  have  a 
more  unbridled  discretion  than  the  College  seems  to  have 
had  upon  that  subject.  The  writ  was  denied  upon  the  - 
merits  of  the  case,  but  Lord  Mansfield  expresses  himself 
as  follows:  <<  There  is  no  doubt  that  where  a  party  who 
has  a  right,  has  no  other  specific  legal  remedy,  the  Court 
will  assist  him  by  issuing  this  prerogative  writ,  in  order 
to  his  obtaining  such  right. 

''There  can  be  as  little  doubt  that  the  College  are  obliged, 
in  conformity  to  the  trust  and  confidence  placed  in  them 
by  the  Crown  and  the  public,  to  admit  a//  that  are  fitf 
and  to  reject  all  that  are  ut\fit.  For,  under  the  reason  and 
spirit  and  true  construction  of  this  Charter  and  this  Act  of 
Parliament,  no  person  ought  to  be  sufiered  to  practise  phy- 
sic, but  such  only  as  have  skill  and  ability,  and  have  dili- 
gently applied  themselves  to  the  study,  and  are  well 
grounded  in  the  knowledge  of  it:  and  on  the  other  &and, 
all  persons  who  are  so  qualified,,  and  have  bestowed  their 
time^and  money,  and  labour,  in  the  proper  studies  that  tend 
to  such  qualifici^tions,  have  a  right  to  be  admitted  to  exer- 
cise, and  practise  their  profession.  And  the  public  have 
also  a  right  to  the  assistance  of  suck  a  person,  who  has,  by 
his  labour  and  studies,  rendered  himself  capable  of  serving 
the  public,  by  giving  them  proper  advice  and  directions.'' 
'*  Supposing  (he  afterwards  adds)  the  coniitia  majora  to 
execute  their  Tpovrer  corruptly j  taking  this  word  in  a  large 
sense,  and  thai  they  should  refuse  to  admit  a  person  who 
had  been  examined,  approved^  and  regularly  proposed  to 
thcnr  without  being  able  to  deny  his  fitness;"  (in  this  case 
the  Court  has  not  denied  the  necessity  of  the  bridges,) 
''this  Court  ought  indeed,  in  such  cas,e,  to  interpose.'' 

The  result  of  these  authorities  seems  to  be,  that  the  Su- 
perior Court  of  Law,  which,  quoad  hoc^  possesses  tlie  same 
power  possessed  by  the  Court  of  King's  Bench,  will  oblige 
all  Courts  and  Magistrates,  to  execute  that  jusUce  to  which 
any  party  is  entitled,  and  which  they  are  enjoined  to  do 
by  law,  especially  if  it  be  enjoined  by  Statute:  that  they 
will  do  this  by  mandamus  in  all  cases  where  there  is  a 
right,  and  no  other  specific  remedy:  that  the  original  na- 
ture of  the  writ,  and  the  end  for  which  it  was  framed, 
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ought  to  direct  upon  what  occasions  it  should  issue:  that 
the  end  for  which  it  was  framed  was  to  prevent  a  failure 
of  justice,  and  a  defect  of  police^  and  that  it  ought  to  be 
used  on  all  occasions  where  there  is  no  other  specific  re* 
medy,  and  justice  and  good  government  require  one:  and 
that  ministerial  and  police  officers  are  not  protected  from 
its  control  by  any  discretion  which  may  be  supposed  to 
grow  out  of  the  nature  of  their  fimctions. 

This  is  believed  to  be  a  fair  and  correct  statement  of  the 
lawy  and  if  it  is,  the  application  of  it  to  the  question  be* 
fore  the  Court  will  not  be  hard.  The  power  to  erect 
bridges,  and  causeways,  is  a  police  power.  It  is  given  in 
a  supposed  case  to  the  County  Courts.  They  are  not  only 
empowered,  but  by  Statute  expressly  required,  to  exercise 
it  If  then  the  case  does  exist,  and  the  Court  of  the  Coun- 
ty refuses  to  execute  the  power,  without  a  lawful  reason, 
on  a  mere  pretext  that  they  have  a  discretion  to  do  as  they 
list,  it  would  seem  pretty  clear  that  it  could  be  coerced  to 
do  its  duty  by  a  mandamus,  unless  the  law  has  furnished 
the  public  with  some  other  specific  remedy,  which  it  is  be- 
lieved, it  has  not 

It  has  been  said  that  the  County  Court  ought  to  possess 
exclusive  power  in  these  cases,  because  the  money  is  to  be 
levied  by  them  on  their  county.  This  is  making  it  a  mere 
county  afi*air,  but  it  is  not  so.  It  is  one  in  which  the  whole 
State,  and  even  the  United  States  may  be  deeply  interested. 
Give  those  Courts  the  absolute  and  uncontroled  power 
claimed  for  them,  and  the  caprice  of  one  County  Court, 
may  destroy,  or  prevent  the  erection  of  a  bridge  or  cause- 
way, essential  to  the  portage,  and  convenience  of  an  im- 
mense portion  of  the  country. 

It  has  also  been  said,  that  the  provision  made  for  a  manda- 
mus in  the  8ih  section  (A)  indicates  an  opinion  in  the  Le- 
gislature, that  such  a  provision  was  necessary  to  justify 
the  awarding  of  the  writ,  and .  therefore  that  no  provision 
of  that  sort  being  made  by  the  7th  section,  none  can  issue 
to  enforce  obedience  to  its  directions. 

To  this  it  has  been  answered,  and  the  Court  thinks  sa- 
tisfactorily, that  if  the  8th  section  had  not  been  enacted,  it 
seems  sufficiently  clear,  from  the  reasons  already  assigned, 
that  the  Superior  Court  would  have  a  right  to  issue  the 

(h)  1  Bev.  Code  of  '9«,  ch.  19,  f  8,  ed.  of  1814,  p.  39  j  «  Bev.  Code  of 
1819,  cb.  236,§I0,p.«37. 
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writ:  that  it  ought  not  to  be  ousted  of  this  jurisdiction, 
by  implication,  unless  it  is  a  necessary  one:  that  this  is  far 
from  being  so,  there  being  other  sufficient  reasons  for  this, 
provision  in  the  6th  section.  By  the  common  mode  of 
proceeding  there  must  be  a  rule;  a  return  to  that. rule;  a 
mandamus  nisi;  and  a  return  to  that,  or  a  default  on  the 
return  day,  before  a  peremptory  mandamus  can  go.  But, 
after  the  necessity  of  the  case  had  been  ascertained  to  the 
satisfaction  of  one  County  Court,  and  it  had  proceeded  in 
the  business  as  directed  by  the  8th  section,  it  was  .thought 
unnecessary,  and  injurious  to  compel  it  to  submit  to  all 
this  delay;  and  therefore  it  is,  that  the  Legislature  has  di- 
rected the  mandamus  to  issue  on  the  first  application  and 
the  merits  to  be  settled  on  the  first  return.  For  these  rea- 
sons, the  following  is  to  be  entered  as  the  judgment  of  the 
Court: 

The  Court  doth  decide  by  the  unanimous  opinion  of  the 
Judges  present:  1.  That  a  mandamus  does  lie  from  a  Su- 
perior Court  of  Law  to  a  County  Court,  to  compel  such 
County  Court  to  build  a  bridge  or  causeway,  according;  to 
the  7th  section  of  the  act  concerning  public  roads.  2.  That 
the  return  to  the  mandamus  in  this  case  is  insufficient,  by 
reason  of  its  not  directly  denying  the  necessity  of  the 
bridges,  or  averring  that  the  surveyor  and  his  assistants 
could  make  and  maintain  the  same,  and  that  therefore  the 
said  return  does  not  shew  such  a  case  as  liberates  the  Justi- 
ces from  further  proceedings  on  the  said  mandamus. 
3.  That  although  the  facts  stated  in  a  sufficient  return  to  a 
mandamus  may  well  be  traversed,  yet  the  return  in  this 
case  being  altogether  insufficient,  it  would  have  been  a 
vain  thing  to  put  the  matter  thereof  in  issue,  and  that  there- 
fore the  said  traverse  ought  not  to  have  been  tendered,  nor 
ought  any  issde  to  have  been  joined  thereon.  Which  is 
ordered  to  be  certified. 
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The  Commonwealth  v.  George  Offnee. 

'  If  a  defendaot  confess  judgment  on  a  Presentment  for  gimiug  for  the  fine  and 
cosU,  altboueb  the  Presentment  might  have  been  detective  on  a  special  de- 
murrer, yet  that  judgment  ought  not  to  be  reversed  on  a  writ  of  error. 

The  defendant  was  presented,  with  others,  at  the  Corpo" 
ration  Court  of  Winchester  in  November,  1814,  for  unlaw" 
ful  gaming.  The  Presentment  was  thus:  "  We  the  Grand 
Jury  for  the  corporation  of  Winchester  do,  this  4th  day  of 
November,  1814,  present  George  Offner,  (and  others  by 
name,)  for  unlawful  gaming  by  betting  at  an  unlawful  game 
called  Faro-bank  in  the  house  of  £.  K,  Inn-keeper,  being 
a  public  house  in  said  corporation,  within  the  jurisdiction, 
&c.  and  within  three  months  last  past,  by  the  information 
of  J.  S.  sworn  to  give  evidence  to  the  Grand  Jury  at  their 
request  J.  W.  Miller,  F.  M.*'  On  the  next  day  the 
defendant  confessed  judgment  for  the  fine  and  costs.  At 
the  succeeding  Term  of  the  Superior  Court  of  Frederick 
county,  he  applied  for  a  writ  of  error  to  the  judgment,  and 
assigned  the  following  as  errors;  1.  The  Presentment  of 
the  Grand  Jury  is  substantially  defective  in  that  it  does 
not  state  that  it  was  made  upan  oath,  or  in  solemn  form. 
2.  That  the  juror  signing  the  Presentment  does  not  sign 
himself  as  foreman.  3.  That  the  Grand  Jury  who  made 
the  Presentment  was  an  illegal  Grand  J"ry>  composed  of 
only  sixteen  persons,  one  of  whom,  to  wit:  £dward  Slater, 
was  an  alien  and  not  qualified  to  be  of  the  Grand  Jury. 

The  Superior  Court  being  of  opinion  that  the  points  of 
Law  arising  in  the  case  ought  to  be  settled  by  the  General 
Court,,  adjourned  the  following  questions  lo  that  Court: 
1«  Is  it  error  in  the  said  Presentment,  that  it  is  not  stated 
therein  on  the  said  record,  that  it  is  made  or  presented  on 
oath,  or  in  solemn  form? 

2.  If  it  be  error,  can  the  defendant  avail  himself  of  it  after 
confession  of  judgment,  and  payment  of  his  fine  and  costs? 

Per  Curiam,  The  Court,  by  the  unanimous  opinion  of 
the  Judges  present,  doth  decide,  that  whatever  might  have 
been  the  law  arising  upon  a  special  demurrer  to  the  Pre- 
sentment in  the  record  of  the  said  adjourned  case  set  forth, 
if  one  hald  been  filed,  yet  that  the  judgment  rendered  there- 
on upon  the  confession  of  ihe  said  George  Offner,  ought 
not  to  be  reversed. 

3. 
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The  Commonwealth  i^.  Mark  Butts. 

On  a  Pretentmeiit  for  gaming,  the  defendant  was  charged  with  the  oflTenoe  ooin« 
mitttsd  at  tbb  booth  ot'  Price  Skinner  ;  the  |iroof  was  of  gaming  at  the  booth 
of  Clarke^  the  said  Skinner  having  no  right,  interest^  or  ageney  m  the  booth : 
this  proof  is  insufficient  to  support  the  charge. 

The  defendant  was  presented  at  Fairfax  Superior  Courts 
in  the  following  terms:  **  We  present  Mark  Butts  for  play- 
ing at  the  game  of  Faro,  at  the  booth  of  Price  Skinner^ 
within  the  county  of  Fairfax,  within  twelve  months  last 
past|  on  the  information  of  John  Fulmore,  and  Price  Skin- 
ner,  sworn  and  sent  as  witnesses  to  the  Grand  Jury  by  the 
Court.''  The  defendant  pleaded  the  general  issue,  and 
the  jury  found  this  verdict:  *•  We  of  tkS  jury  find  the  de- 
fendant guilty  of  unlawful  gaming."  The  defendant  moved 
for  a  new  trial  on  this  ground.  At  the  trial  the  defendant 
having  introduced  testimony  to  prove  that  the  booth  in 
which,  by  the  Presentment,  the  gaming  is  alledged  to  have 

been  committed,  was  the  booth  of  one Clarke,  and 

not  that  of  Price  Skinner,  and  that  the  said  Price  Skinner 
had  no  right,  interest  or  agency  therein:  the  Attorney  for 
the  Commonwealth,  thereupon  moved  the  Court  to'instruct 
the  jury,  that  it  was  immaterial  whether  the  booth  was  that 
of  Clarke,  or  Skinner,  if  the  offence  should  be  proved  to 
have  been  committed  in  either:  and  the  Attorney  for  the 
defendant  insisted,  that  when  the  place  is  laid  in  the  Pre* 
sentment,  or  Information,  merely  as  a  venue,  it  is  immate- 
rial and  need  not  be  proved;  but  where,  as  in  this  case,  it 
is  laid  as  part  of  the  description  of  the  fact  charged  against 
the  defendant,  then  it  must  be  proved  precisely  as  laid.  But 
the  Court  gave  the  instruction  as  prayed  by  the  Attorney 
for  the  Comnlipnwealth,  and  the  jury  then  found  the  above 
verdict  Whereupon  the  defendant  moved  for  a  new  trial 
on  the  ground  of  a  misdirection  by  the  Judge  in  the  above 
instruction:  and  the  Judge  adjourned  the  question  to  this 
Court. 

Per  Curiam.  **This  Court,  by  the  unanimous  opinion 
of  the  Judges  present,  doth  decide  that  the  said  Superior 
Court  ought  not  to  have  given  the  instruction  to  the  jury 
set  forth  in  the  record,  and  that  a  new  trial  ought  to  be 
granted  to  the  defendant* '' 
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The  Commonwealth  v.  John  Maodox. 

A  biTeni-keeper  who  is  pretented  for  Miffertng  Faro  and  Ltx)  to  be  played  at 
his  hoase.  may  be  tried  on  the  Presentment  alone,  without  anj  InfomuitioB  t 
and  if  he  refuses  to  answer  to  the  Presentment^  judgment  \>j  ddhnlt  mi^  be 
rendered  against  him. 

A  Presentment  was  found  i^gainst  the  defendant  in  the 
words  follotving:  **Commonwesdth  of  Virginia,  to  wit: 
We  of  the  Grand  Jury,  impanneiied,  sworn,  and  charged 
for  the  county  of  Fairfax,  in  the  third  Judicial  Circuit,  on 
our  oaths  present  John  Maddox,  being  a  tavern-keeper,  for 
sufiering  unlawful  gaming  at  his  house  within  the  county 
of  Fairfax,  to  wit:  the  game  of  Faro,  and  the  game  of  LoOf 
within  twelve  months  last  past,  on  the  information  of  J.  F« 
and  J.  R.  witnesses  sent  to  the  Grand  Jury  by  the  Court.'' 
The  defendant  being  summoned,  appeared,  but  refused  to 
plead  to  the  Presentment,  alledging  that  he  could  not  be 
required  to  plead  'till  an  Information^  was  regularly  filed 
against  him,  but  the  Attorney  for  the  Commonwealth  in* 
sisted  that  the  defendant  should  be  put  to  his  piea  on  the 
Presentment,  and  that  no  Information  was  nece^ary,  and 
that  unless  the  defendant  would  forthwith  plead,  judgment 
should  be  rendered  against  him  by  the  Court  for  the  fine  of 
$150  and  the  costs.  The  Judg^  adjourned  the  question  to 
the  General  Court. 

Per  Curiam.  **Thi8  Court,  by  the  unanimous  opinion 
of  the  Judges  present  doth  decide,  that  it  is  not  necessary 
that  an  Information  should  be  tiled  upon  the  Presentment  in 
the  record  of  the  said  case  set  forth,  but  the  said  defendant 
is  bound  to  plead  thereto  forthwith,  and  that  if  he  will  not 
do  so,  judgment  ought  to  be  rendered  against  him  for  ^150 
ahd  costs.'' 


^OTE.^Thk  mode  of  proceeding  was  direeted  by  the  Aet  of  1802.  See 
f  JBev.  Code  of  1808,  eh.  15,  §  2  and  3 }  incorporated  into  1  Rev^  Codfi  of 
1819,  eh.  147,  ^  SO  and  SI.  The  fine  of  gl50  on  any  person  who  permiu  the 
gHne  of  Faro^  6c».  at  his  house,  kc  1  Rev,  Code  of  1792  ch.  321 . 4  d.  Th^ 
■one  law  as  to  suffering  Billiards,  incorporated  into  I  Rev,  Codeo(  1819,  ch. 
147,  %  13  s  bat  wHh  reject  to  Faro,  now  much  more  teTere.  Jb.  §  17,  Acts  ot 
USS,cli.a8. 
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The  Commonwealth  v.  William  Ghjbrry. 

Where  a  Bill  of  Indictment  is  foand  by  a  Grand  Jury,  one  of  whom  ii  an  alien , 
orolherwiie  dipqualified  by  law,  the  Bill  or  PresenCment  may  be  avoided  by 
plea. 

And  this  is  by  force  of  the  Common  Law. 

The  defendant  was  presented  by  the  Grand  Jury  of  the 
corporation  of  Winchester  for  unlawful  gaming:  which  was 
removed  by  consent  of  the  Attorney  for  the  Commonwealth 
and  the  defendant  by  Certiorari  to  the  Superior  Court  of 
Law  for  Frederick  county.  Before  the  defendant  pleaded  to 
the  Presentment,  the  parties  agreed  to  a  statement  of  facts, 
the  object  of  which  was  to  obtain  from  the  Court,  a  deci- 
sion whether  the  Presentment  was  bad  or  not.  The  main 
facts  agreed,  were,  that  Edward  Slater,  one  of  the  Grand 
Jurors,  was  a  native  born  subject  of  Great  Britain;  that  he 
removed  to  the  United  States  in  1784,  and  to  Virginia  in 
1786;  that  he  married  in  Virginia;  that  he  held  real  estate 
by  deed  in  fee  simple  in  Virginia;  that  he  for  many  years 
served  as  a  Constable,  asa  Common-Councilman  in  Winches- 
ter, and  |requently  on  Grand  Juries  in  the  Hustings  Court 
there,  and  in  the  District  Court  of  Winchester.  There  was 
no  fact  agreed,  that  he  had  ever  naturalized  as  a  citizen. 
The  Superior  Court,  on  this  statement,  adjourned  to  the 
General  Court,  these  questions:  1.  Was  the  said  Edward 
Slater  a  good  and  lawful  Grand  Juror?  3.  Is  the  said  Pre- 
sentment a  good  and  legal  one? 

Whitey  J.  delivered  the  opinion  of  the  Court,  to  the  fol- 
lowing effect: 

The  first  question  intended  to  be  raised,  namely,  whe- 
ther Edward  Slater  was  a  citizen,  is  supposed  to  be  too 
clear  to  require  discussion.  The  great  question  in  the 
case  is,  whether  this  can  be  taken  advantage  of  after  /n- 
dictment  fovnd. 

X^t  it  be  remembered  that  this  is  not  merely  the  case  of 
a  prosecution  against  a  person  charged  with  gaming,  in 
which  there  is  not  much  danger  of  a  prosecution  being 
turned  into  persecution:  nor  is  it  merely  a  question  whether 
an  Indictment  found  by  a  man  of  good  character,  but  not 
a  citizen,  can,  for  that  exception,  be  abated?  No!  the  prin- 
ciple we  are  now  called  on  to  decide^  extends  itself  much 
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further.'  The  authority  produced,  and  the  reasoning  offered 
ID  support  of  the  Indictment,  shew  that  it  embraces'every 
species  of  offence  for  which  an  Indictment  can  be  found, 
from  the  most  trifling  misdemeanor  up  to  murder,  and  high 
treason.  The  matter  submitted  to  the  consideration  of  the 
Court  is  in  substance  this:  If  an  Indiotment  for  any  of  those 
crimes,  even  the  most  atrocious,  should  be  found  by  Indict- 
ors,  who,  or  either  of  whom,  are  men  convirted  of  the  most 
infamous  offences,  outlawed  for  treason,  or  for  felony,  or 
the  subjects  of  a  foreign  nation  actually  at  war.  with  us,  or 
if  in  the  absence  of  the  accused,  they,  or  some  of  them,  by 
corruption  and  deceit,  by  their  own  nomination,. or  by  thQ 
nomination  of  some  other  wicked  and  malicious  person, 
(as  was  Scarlet's  Case,  (a)  had  been  put  upon  the  Grand- Ju- 
ry, shall  the  accused  thus  basely  prosecuted  by  infamous 
men,  be  compelled  to  hold  up  his  hand  at  the  bar,  and  sub- 
mit to  the  expense,  trouble,  and  infamy  of  a  public  trial? 
or,  shall  he  be  permitted  to  come  forward,  and  shew  at 
once,  that  these  men  are  by  law  declared  to  be  unfit,  dis- 
qualified and  incapable  of  preferring  such  an  accusation? 
Surely  under  the  first  impressions  made  upon  our  reason, 
and  common  sense  of  justice,  it  would  seem  impossible  to 
deny  his  right  to  do  the  latter.  No  man  will  say  that  it  is 
Bot  essential  to  the  due  administration  of  justice  in  crimi- 
nal cases,  to  exclude  from  our  accusing  tribunals,  as  well 
as  all  others,  all  descriptions  of  persons  who  are  deemed 
either  incompetent,  or  unworthy  to  be  trusted  with  their 
functions.  But  in  vain  shall  the  law  do  this,  if  the  per- 
sons thus  excluded  may,  by  the  carelessness  of  the  return- 
ing officer,  their  own  corrupt  act,  or  otherwise,  be  obtru- 
ded upon  them  in  defiance  of  the  Law;  and  if  such  obtrusion 
shall  make  their  acts  done,  not  only  without  legal  author- 
ity, but  against  the  prohibition  of  the  Law,  binding  upon 
all  whom  they  may  accuse,  although  not  present,  and  there-* 
fore  utterly  incapable  of  objecting  at  the.time.  But  it  is 
said  the  law  is  otherwise  written,  and  however  absurd, 
cruel,  or  unjust  it  may  be,  the  Court  are  bound  by  it.  But 
surely,  before  the  Court  will  suffer  itself  to  be  driven  into 
this  palpable  act  of  injustice,  it  will  require  some  plain  and 
respectable  authority,  to  be  produced  in  support  of  this 
dogma. 


{aiiScarlefi  Case  may  befomyl  in  Sd  part  of  Coke'$  ImUtutet,  p.  33, 
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An  attempt  has  been  made  to  support  it  by  aothortty^ 
and  for  that  purpose  the  Statute  of  11  Henry  4,  (not 
now  in  force  in  this  State,)  and  Lord  Cokeys  Commentary 
on  it,  (b)  have  been  introduced:  from  which  it  has  been  rear 
soned  thus:  if  the  party  accused,  could,  by  the  Common 
Law,  have  been  admitted  for  this  reason,  to  quash  an  In* 
dictment  by  plea^  then  was  the  Statute  unnecessary;  and 
the  decision  mentioned  under  the  Nota  iecior^  in  p.  ?d, 
would  not  have  been  ^*  according  to  the  said  Act,''  but  at 
Common  Law.  But  this  Statute  has  gone  further  than  the 
Common  Law;  for  by  it  such  Indictments  could  only  be 
quashed  upon  plea^  but  Lord  Coke  says  expressly,  that 
the  tStatute  has  made  them  absolutely  void,  and  that  the 
Court  may  quash  them  ex-officio^  so  that  this  is  a  sufficient 
reason  for  passing  the  Statute;  to  aid  and  fortify  the  Com- 
mon Law.  But,  if  this  reasoning  stood  upon  the  footing  oa 
which  those  that  use  it  have  placed  it,  it  would  conclude 
nothing.  Every  one  knows  that  it  is  common  in  Eng*- 
land,  in  cases  where  doubts  are  entertained  respecting 
the  existing  Law,  to  pass  declaratory  Acta,  and  to  proceed 
under  those  Acts,  although  they  have  not  altered  the  old 
Law  a  tittle.  And  Lord  Coke^  in  his  Commentary  on  th\» 
very  Act,  does  say,  that  it  is  in  many  respects,  at  least,  de* 
claratory  of  the  Com  mon  Law.  So  that  although  that  Statute 
was  passed,  and  although  the  Indictment  spoken  of  in  the 
Nota^  should  have  been  avoided  by  plea  after  that  Act,  and 
according  to  it,  it  does  not  follow  that  the  same  plea  could 
not  have  been  pleaded  at  the  Common  Law. 

But  it  is  believed,  that  it  can  be  demonstrated  that  when 
Lord  Coke  says  that  decision  was  made  '' according  to  the 
Statute,''  he  means  merely  that  it  was  made  in  accordance 
with  the  spirit  of  it,  and  not  that  it  was  open  ito  authority 
only,  and  was  not  bottomed  upon  the  Common  Law,  and  au* 
•thorised  by  it  If  that  had  been  his  meaning,  this  Notm 
would  have  presented  a  strange  anomaly,  a  singular  absur- 
dity in  the  judicial  proceedings  of.  that  country.  What^ 
all  the  Judges  sitting  m  solemn  conference  for  several  days» 
(as  it  appears  from  Hatokins  they  did,)  to  decide  whether 
they  should  carry  into  effect  a  plain  Act  of  Parliament, 
which  could  not  be  misunderstood,  and  about  which  th^re 
could  be  no  dispute! 


(ft)  s  Ct.  Mit.  p,  52-38. 
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A  veiy  litlk  attention  will  shew  us  that  thb  case,  deci- 
ded  by  all  the  Judges,  aithoueh  it  was  decided  acoording  to 
the  spirit  of  the  Statute,  was  altogether  out  of  its  provisions, 
and  was  not,  and  could  not  be,  decided  upon  its  authority. 
And  that  whether  by  the  Common  Law,  the  party  indicted 
could,  or  could  not  avail  himself  of  the  incapacity  of  the 
Indictors  by  plea,  was  the  great  difficulty  about  which  all 
the  Judges  consulted,  and  after  this  consultation,  they  did 
fioaiiy  determine  that  he  could. 

That  this  Statute  of  11  Henry  4,  did  not  embrace 
the  Indictment  mentioned  in  the  Noia^  is  evident  from 
this.  So  far  as  it  intended  to  remedy  ^*.a  past  mischief,'' 
it  annuls  but  one  set  of  Indictments,  and  cannot  by  any 
latitude  of  construction,  be  extended  beyond  the  proceed- 
ings of  that  Grand  Jury,  which  it  declares  to  have  been 
corruptly  formed.  It  describes  those  Indictments  as  in- 
quests ^^  of  late  iakeny*^  that  is,  just  before  the  passage  of 
tfie  Act.  But  the  Indictment  on  which  the  decision  of  the 
Judges  took  place,  was  made  before  the  5th  of  Henry  4, 
more  than  six  years  before  the  passage  of  the  Act,  and 
therefore  was  not,  and  could  not  be  the  one  recited  in,  and 
annulled  by  it  Again,  the  Indictments  annulled  were 
found  by  persons  ''  named  to  the  Justices,  without  due  re* 
turn  of  the  Sheriff,  some  of  whom  were  outlawed,  some 
had  fled  to  sanctuary  for  treason,  some  for  felony."  Where- 
as the  only  exception  taken  by  the  plea  to  the  Indictment 
before  Chief  Justice  Gaseoign^  and  his  Associates,  was, 
that  one  of  the  Indictors  had  been  ^^  outlawed  for  felony, 
and  another  acquitted  by  the  general  pardon."  So  that  it 
is  distinctly  discerned  to  be  a  different  Indictment  from 
that  recited  in,  and  annulled  by  the  Statute,  and  therefore, 
not  withib  its  provisions.  His  case  being  without  the 
Statute,  if  it  had  then  passed,  the  defendant  was  necessarily 
shut  out  from  the  benefit  of  its  provisions,  and  driven  to 
hia  plea  at  Common  Law,  and  unless  he  could  support  that, 
he  could  not  quash  the  Indictment,  corrupt  and  polluted  as 
it  was.  It  was  upon  that  point  that  the  Judges  were  in 
consultation,  and  not  to  ascertain  whether  a  plain  Act  of 
Parliament  could,  or  eouM  not  be  pleaded.  This  authority, 
therefore,  proves  the  converse  of  that  which  it  was  pro- 
duced to  prove. 

In  aid  of  this  understanding  of  the  authority,  are  the 
opinions  of  Lord  fliife,  and  of  «at<;>fei«*,  the  most  approved 
and  respectable  writera  on  Criminal  Law,  and  the  general 
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ptractice  of  the  Courts  of  Virgioiay  from  the  earliest  pe- 
riod to  this  day 9  as  well  since,  as  before  the  year  1792, 
when  it  is  alledged  that  this  old  Statute  was  repealed. 

HaUj  (c)  in  speaking.of  those  who  may  be  Indictors,  says 
**  they  must  be  probi  et  legaks  homines^  and  therefore,  if 
any  one  of  the  Indictors  be  outlawed,  though  in  a  personal 
action,  it  is  a  sufficient  plea  to  avoid  the  Indictment.  Sir 
Willium  fVithipole^s  Case,  and  the  Statute  of  1 1  Henry 
4,  ch.  9,  fortifies  this,**  distinctly  shewing  that  he  con- 
sidered the  decision  to  be  at  the  Common  Law,  and  that  the 
Statute  did  not  give  the  remedy,  but  merely  fortified  it,  or 
in  other  words  was  declaratory  of  it,  and  did  indeed  carry 
the  remedy,  as  we  have  seen  farther  than  the  Common  Law. 
And  HawicinSy  (d)  after  stating  that  it  seemed  to  be  the 
general  opinion  that  this  decision  was  rather  grounded  on 
the  Statute,  than  on  the  Common  Law,  observes  •*  yet  con- 
sidering that  the  said  resolution  was  given  in  the  beginning 
of  Hilary  Term,  and  that  the  Parliament  which  made  the 
said  Statute  was  not  holden  before  the  beginning  of  the  said 
Term,  and  therefore  it  is  not  likely  that  tlie  said  Statute  was 
so  soon  made;  and  also  considering  that  the  said  resolution 
was  given  by  advice  of  all  the  Judges,  who  seem  to  have 
been  consulted  about  the  validity  of  the  plea  above  men- 
tioned at  the  Common  Law,  and  takes  no  manner  of  notice 
of  any  Statute,  but  only  of  the  Law  in  general,  it  may  de- 
serve a  question,  whether  such  plea  be  not  good  at  the 
CommonLaw?'*  That  the  English  Practitionersof  Law  after 
the  lapse  of  two  or  three  hundred  years,  and  pleading  du- 
ring all  that  time  under  the  Statute,  and  having  little  in- 
ducement to  trace  the  history  of  this  matter  up  to  remote 
antiquity,  should  take  up  a  loose  opinion  that  the  plea  was 
given  by  the  Statute,  is  not  wonderful.  But,  the  great  His- 
torian of  the  Pleas  of  the  Crown,  whose  peculiar  duty  it 
was  to  analyze  and  understand  this  subject,  and  his  no  less 
respectable  successor,  have  declared  themselves  to  be  of  a 
.  different  opipion. 

Under  this  view  of  the  subject,  the  Court  dors  not  feel 
itself  authorised  in  a  case  which  so  nearly  concerns  the  in- 
terests and  safety  of  the  citizens  of  this  State,  by  any  thing 
offered  to  it,  in  argument,  to  depart  from  the  long  estab- 
lished practice  of  the  country,  approved  by  the  experience 

(c)  «  ffak't  Hilt  P.  C.  155. 

{d)  Hawking  P.  C.  Book  2d,  cb,  25,  §  18. 
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of  several  ages,  and  supported  by  the  concurrent  opinions 
of  those  two  great  Commentators  on  Criminal  Law.  This 
is  the  judgment  of  the  Court. 

^<  The  Court  doth  decide  by  the  unanimous  opinion  of 
the  Judges  present,  that  Edward  Slater,  in  the  record  of 
the  said  proceedings  mentioned,  was  not  a  good  and  law- 
ful  Grand  Juror^  and  that  the  said  Presentment  is  not  a 
good  one.*' 


^rOTE. — The  qaalifieationt  and  diaqualificiitioot  of  Grand  Jurors,  so  far  at 
the  Mine  are  provided  for  by  our  Statute,  may  be  seen  hi  1  Bro.  Code  of 
1819,  eb.  75.  ^  1  and  2.  It  i§  obvidus  Uiat  the  elauae  of  the  lame  Act  ^  Ifl; 
whieh  declares  that,  '*no  exceptions  against  amf  juror ^  on  account  of  his  sge, 
or  estate,  or  anj  other  legal  disability ,  shall  be  allowed  afier  he  i»  naom^"*  ap- 
plies only  to  the  petit  jury,  notwithstanding  the  broad  terms  **  aru  Juror/* 

Sinee  the  delivei^  ot  the  above  opinion,  Mr.  Chittv^9*  Practical  1  realise  od 
the  Criminal  Law'  has  been  published.  By  referring  to  his  6th  chapter,  vol. 
1,  p.  307,  the  subject  of  the  qualifications  of  Grand  Jurors  may  be  found.  Hit 
antnority  is  a  full  support  of  Judge  fVfdte**  opinioa.  **  This  necessity  (ht*  re- 
marks) for  ihe  Graiid  Inquest  to  consist  of  men  free  from  all  obieetion,  existed 
at  Common  Law^  and  was  tiffirmed  by  the  Statute  11  Henry  4,  oh.  9,  wbieh 
enacts,"  See. 

That  ^e  proper  mode,  by  which  to  except  to  the  qoalifications  of  the  Grand 
Jurors,  or  or  either  of  them  after  Bill  founds  is  by  plea  in  abatement,  Is  evident 
from  the  authorities,  Chittu,  after  saying  that  a  Grand  Juror  who  lies  under 
any  of  the  disqualificatious  before  enumerated,  mav  be  challenged  by  the  pri* 
•oner  before  the  Bill  is  presented,  observes,  **  or  if  it  be  discovered  after  the 
finding,  the  defendant  may  plead  it  in  awddtmce^  and  answer  over  to  the  fe- 
lony.'* And  he  is  supported  by  Hak^  Hawkins^  and  Coke.  Agaitv,  aller 
speaking  of  the  Statute  of  It  Henry  4,  whieh  avoida  all  IndVstmenu  so  im* 
properly  found,  he  remarks  that  a  man  outlawed  on  such  a  finding,  may  re- 
verse the  outlawry,  on  evidence  that  one  of  thepin7  ^*^  incompetent  and  then 
proeeeds.  *^  It  is  clear  that  a  defendant  before  luue  joined  may  plead  the  ob- 
Jeetion  in  avoidance;  but  if  be  take  no  such  exception  before  bis  trial,  it  seems 
doubtful  how  fiu*  be  can  afterwards  take' advantage  of  it,  except  it  can  be  veri- 
fied by  the  records  of  the  Court  in  which  the  Indictment  is  depending^  as  in 
ease  of  one  of  the  Indictors  in  the  same  Court,  io  which  ease*  any  ooe  at  omictit 
cwim  may  inform  the  Court  of  the  objectioQ." 
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John  Bills  v.  Ezra  Harris. 

In  assault  and  battery,  the  iory  foand  for  the  plaiotiff,  six  eents  and  the  cottt. 
They  had  no  r%nt,  under  our  Statute,  to  find  the  eotta. 

This  was  an  adjourned  case  from  the  Superior  Court  of 
Ohio  county.  It  was  an  action  of  assault  and  battery,  in 
which  the  jury  found  for  the  plaintiff  ^'six  cents  damages, 
and  the  costs."  The  question  adjourned  was,  whether  the 
judgment  should  be  rendered  for  the  costs,  as  well  as  for 
the  damages.  By  our  own  Statute,  it  is  expressly  declared 
that  in  such  actions,  and  in  slander,  if  the  jury  find  under 
sixteen  dollars  sixty-six  cents  in  the  Superior  Court,  or  un- 
der six  dollars  sixty-six  cents  in  the  County  Court,  the 
plaintiff  ^^ shall  not  recover  any  costs."  The  Court  were 
all  of  opinion  that  this  act  limits  the  discretion  of  the  jury, 
and  that  they  have  no  right  to  give  costs,  where  the  Law 
says  they  shall  not  be  given. 

Per  Curiam.  **  The  Court  doth  decide  by  the  unani- 
mous opinion  of  the  Judges  present,  that  judgment  ought 
to  be  rendered  for  six  cents  damages,  but  not  for  the  costs." 


The  Commonwealth  v*  George  Dove. 

It  is  not  necessary  in  an  Information  for  retailing  tpirituotts  liquors  Without  a 
license,  to  name  the  persons  to  whom  the  liquors  were  sold. 

The  retailing  to  two  distinct  persons^  at  the  Mune  time  and  place,  coostitntes 
two  separate  and  distinct  offences,  and  not  one  offence  only. 

The  defendant  was  presented  at  the  Superior  Court  ^f 
Rockingham,  for  retailing  spirituous  liquors  without  li& 
cense.  The  usual  rule,  to  shew  cause  why  an  Information 
should  not  be  filed,  having  been  served  on  him,  and  Tie 
havins  failed  to  shew  good  cause,  the  following  Information 
was  filed:  *^  Rockingham  county,  to  wit:  Be  it  remem-' 
bered,  that  on  the  26th  April,  1813,  Bri^oe  G.  Baldwin, 
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the  Attorney  prosecuting  for  the  Commonwealth  in  the  Su- 
perior Court  of  the  said  county,  came  into  Court,  and  gave 
the  said  Court  to  understand  and  be  informed,  that  a  cer- 
tain George  Dove,  merchant,  of  the  county  aforesaid,  on 
the  6th  day  of  March,  in  the  year  1812,  at  the  store  of  the 
said  Dove,  in  the  said  county,  and  within  the  jurisdiction 
of  the  3aid  Court,  did  unlawfully,  and  without  having  a 
license  therefor,  reUdl  and  sell  spirituous  liquors,  to  wit: 
wine,  whiskey,  cider,  beer,  rum  and  brandy,  and  mixtures 
thereof,  by  the  pint  and  half  pint,  to  be  drank  at  the  place 
where  sold,  to  wit:  at  the  store  of  the  said  Dove,  in  the 
county  aforesaid,  contrary  to  the  Act  of  the  General  Assem- 
bly in  that  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  Commonwealth,^'  &c.  The  defendant 
pleaded  not  guilty,  and  the  jury  found  him  guilty.  He 
thereupon  moved  to  arrest  the  judgment,  for  the  following 
reasons.  1.  Because  it  is  not  stated  in  the  Information 
to  whom  the  spirituous  liquors  were  sold.  2.  Because  the 
Information  is  uncertain  and  defective.  3.  Because  no 
prosecutor  is  named  at  the  foot  of  the  Information,  nor  any 
reason  given  for  the  omission.  Note.  At  the  foot  of  the 
Information,  are  these  words:  '^This  Information  is  filed 
by  order  of  the  Court,  on  the  presentment  of  the  Grand 
Jury.  Briscoe  G.  Baldwin,  Attorney  for  Commonwealth.'* 
And  the  Presentment  was  made,  as  appears  at  its  foot,  *^  on 
the  Information  of  Philip  StuUz." 

There  was  also  a  motion  for  a  new  trial,  as  follows:  '^  On 
the  motion  of  the  defendant,  and  it  appearing  to  the  satis- 
faction of  the  Court,  that  the  defendant  stands  convicted  at 
this  Term  in  another  prosecution,  for  selling  spirituousL  li- 
quors, to  wit:  half  a  pint  of  whiskey  to  one  Meyers,  at  the 
same  time  and  place,  when  and  where  he  is  charged  in  the 
present  Information,  with  having  sold  half  a  pint  of  whis- 
key to  one  Fulk.  [Note.  That  fact  appeared  by  the  Pre- 
sentment, but  not  by  the  Information;]  and  the  defendant 
alledging,  that  both  sales  constitute  but  one  offence,  it  is 
ruled  that  the  prosecutor  for  the  Commonwealth  shew  cause 
on  the  first  day  of  the  next  Term,  why  a  new  trial  should 
not  be  granted  to  the  defendant^'  The  Superior  Court  ad- 
journed to  this  Court  the  following  questions,  or  matters  of 
Law.  1.  Whether  the  two  sales  mentioned  in  the  rule,  con- 
stitute but  one  offence;  and  if  so,  ought  the  Court  to  grant 
a  new  trial,  auash  the  Information,  or  put  the  defendant  to 
plead  autrefois  convict?    2.  If  the  two  sales  mentioned 
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in  the  said  rule,  constitute  two  distinct  offences,  notwith* 
standing  they  were  made  at  the  same  time  and  place,  ought 
the  judgment  to  be  ai  rested  because  the  Information  omits 
to  state  the  person's  name  to  whom  the  liquor  was  sold? 
Or,  because  no  prosecutor  was  named  at  the  foot  of  the  In- 
formation ? 

On  the  question,  whether  the  Information  ought  not  to 
have  named  the  person  to  whom  the  liquor  was  soldy  a 
difference  of  opinion  occurred.  Judges  fVhite^  Bracken" 
brough  and  Daniel^  were  of  opinion  that  the  omission  was 
fatal  even  after  verdict;  but  a  large  majority,  Stuart^  Car* 
ringtony  Holmes^  Semple^  Jillen  and  Randolph^  were  of 
a  contrary  opinion.  The  former  thought,  that  without 
naming  the  person  or  persons  to  whom  sold,  the  defendant 
was  not  enabled  properly  to  make  his  defence,  and  especi- 
ally that  he  could  not  plead  effectually  autrefois  convict, 
ox  acquit y  to  a  subsequent  prosecution  for  the  same  thing: 
and  that  a  case  in  1  Shower^  389,  390,  where  an  Infor- 
mation for  extorting  divers'  sums  for  ferriage,  from  divers 
subjects,  was  held  too  uncertain,  supported  their  opinion. 
The  latter  considered,  that  when  in  common  presumption 
it  may  be  very  difficult,  if  not  impossible,  to  know  the 
names  of  the  persons  referred  to,  it  may  be  good  without 
naming  them;  and  relied  on  Rex  v.  Gibbs^  1  Strange,  497> 
where  Indictment  for  selling  beer,  **to  divers  faithful  sub- 
jects of  our  Lord  the  King,  to  the  jurors  unknown,"  was 
held  good;  the  Court  there  saying,  that  *Hhe  informer 
itfight  not  know  the  name  of  the  person  to  whom  it  was 
sold;  it  is  an  offence,  let  it  be  sold  to  whom  it  would." 
Also,  see  on  this  subject,  Hawk,  B.  2,  ch.  25,  §  71. 

The  folfowing  was  entered  as  the  judgment  of  the  Court: 

**  The  Court  doth  decide,  that  the  matters  alledged  by  the 
plea  in  arrest  of  judgment,  in  the  record  of  said  case,  are 
not  sufficient  in  Law  to  arrest  the  judgment,  and  that  the 
same  ought  not  to  be  arrested :  nor  ought  a  new  trial  to  be 
granted;  the  Court  being  of  opinion,  that  the  selling  of 
Spirituous  liquors  by  retail,  without  license,  to  two  distinct 
persons  at  the  same  time  and  place,  constitutes  two  sepa- 
rate and  distinct  offences,  and  not  one  offence  only." 
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The  CoHMOKWEALTu  V.  George  Dove. 
Second  Case. 

WhtX  h  tuffioient  eridenoe  of  one  being  the  proteeotor,  and  Utble  for  eotti. 
After  Tenliet,  the  proseeator  eannot  be  mllowed  to  «hew,  by  parol  evklenee, 
^   that  he  was  eaUed  on  bj  the  Grand  Jury,  and  did  not  Tolantarily  give  tha 
Information. 

The  defendant  was  presented  at  the  Superior  Court  o( 
Rockingham,  for  retaih'ng  spirituous  liquors,  &c.  ^*  on  the 
Information  of  Philip  Stultz."  Having  failed  to  shew 
cause,  an  Information  was  regularly  filed  against  him,  de- 
scribing the  offence  as  in  the  last  case,  but  committed  on 
the  20th  January.  At  the  foot  of  the  Information,  are 
these  words:  ''This  Information  is  filed  by  the  order  of 
Court,  on  the  Presentment  of  the  Grand  Jury.  Briscoe 
6.  Baldwin,  Attorney  for  the  Commonwealth.'*  An  is- 
sue being  made  up,  the  cause  was  continued  at  the  costs  of 
the  prosecutor,  till  the  next  Term,  and  on  the  motion  of 
the  defendant,  it  was  ordered,  that  this  prosecution  be  dis- 
missed, unless  Philip  Sfuhz,  who  is  named  as  prosecutor^ 
give  sufficient  security  with  the  Clerk  of  this  Court,  within 
sixty  days  from  this  time,  for  the  payment  of  all  such  costs 
as  may  be  awarded  the  said  defendant    That  security  was 

g'ven  according  to  the  rule.  On  the  trial,  the  jury  found 
r  the  defendant.  It  was  then  ruled,  that  Philip  SluUz, 
the  ailed ged  prosecutor,  shew  cause  at  the  next  Term,  why 
a  judgment  for  the  costs  should  not  be  rendered  against 
him.  At  the  next  Term,  the  Court  adjourned  to  the  Gen- 
eral Court  the  following  matters  of  Law.  1.  Whether, 
from  the  proceedings  in  this  case,  Philip  Stultz  is  the  prose- 
cutor, and  liable  to  pay  the  costs  of  the  Defendant,  although 
he  is  not  named  at  the  foot  of  the  Information.  2.  If, 
from  the  proceedings,  he  should  be  deenied  the  prosecutor, 
and  liable  as  aforesaid,  ought  the  Court  to  hear  parol  testi- 
mony to  prove  that  he  was  called  on  by  the  Grand  Jury, 
and  did  not  voluntarily  go  before  them  to  give  informa- 
tion ? 

Per  Curiam.  "The. Court  doth  decide,  by  the  unani- 
mous opinion  of  the  Judges  present,  that  from  the  proceed- 
ings in  this  dase,  Philip  Stultz  is  prosecutpr,  and  liable  to 
pay  the  costs  of  the  defendant,  notwithstanding  he  is  not 
named  at  the  foot  of  the  Information,  it  appearing  suffici- 
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ently  by  the  PreseDtment,  and  other  proceedings  in  the 
cause,  that  he  was  the  person  who  instituted  the  prosecu- 
tion; and  that  it  was  too  late  after  verdict  rendered,  for  the 
prosecutor  to  shew,  by  parol  testimony,  that  he  was  called 
on  by  the  Grand  Jury,  and  did  not  voluntarily  go  before 
them  to  give  them  information.'' 

AX>T£.— Thit  nibject  it  now  to  be  founds  fenr  oletrir  put  dowo,  in  1  Rev. 
Coife  of  1819,  oh.  169,  §  45»  46,  47. 


John  Conner  v.  The  Commonwealth. 

In  an  Indictment  for  perjoi^,  in  (aUpg  a  fittte  o«th  before  a  Re|imenta]  Court 
of  E^oirr^  the  Indio^ent  ought  to  tet  forth,  of  what  number  of  offioen 
the  Mid  Court  of  Enquiiy  eoniiated,  and  what  was  their  respectire  rank, 
so  M  to  enable  the  Court  to  diioera  whether  the  said  Court  of  Enqoiiy  wu 
eoostitoted  aeeording  to  Law. 

In  lueh  aaae,  the  Indictment  ought  to  arar  and  aet  fivth  distinctly  and  directljrt 
what  was  the  enoiiIrT'  then  and  there  making  by  the  said  Court,  so  as  to  eoa« 
ble  the  Court  of  Law  to  know  whether  the  matter  deposed  by  the  xlefcodant 
was  material  or  pertinent  to  the  said  eoquU7. 

A  Writ  of  Error  in  a  criminal  case,  does  not  of  itself  have  the  effect  of  a  Su- 
persedeas i  in  each  case,  the  Court  wiU  direct  by  an  endorsement  that  it  shall 
hsTe  that  eflbct,  if  it  is  proper. 

This  was  a  Writ  of  Error  to  ajudgment  rendered  against 
the  Plaintiff  in  Error,  by  the  Superior  Court  of  Law  for 
Greenbrier  county,  on  an  Indictment  for  peijury.  It  is 
necessary  to  insert  the  Indictment  at  large,  because  it  was 
decided  to  be  defective  in  several  material  parts,  and  it 
cannot  be  understood  without  having  the  whole  before  us. 
It  is  as  follows:  ^'Virginia,  Greenbrier  county,  to  wit: 
The  jurors  for  the  Commonwealth  of  Virginia,  and  for  the 
body  of  the  county  of  Greenbrier,  upon  their  oath  present, 
that  on  the  22d  November,  1813,  a  Regimental  Court  of 
Enquiry  was  duly  and  regularly  held  in  the  said  county 
of  Greenbrier,  according  to  Law,  and  John  Conner  then  and 
there  personally  coming  before  the  said  Court,  then  and 
there  holden  as  aforesaid,  tfien  and  there  in  open  Court 
was  sworn,  and  did  take  his  corporal  oath  upon  the  Holy 
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Oospel  of  Qod,  (the  said  Court  haying  competent  power 
and  authority  to  administer  an  oath  to  the  said  John  Con- 
ner in  that  behalf,)  and  the  said  John  Conner  not  having 
the  fear  of  God  before  his  ey es,  but  being  moved  and  se- 
duced by  the  instigation  of  the  Devil,  then  and  there,  be- 
fore the  said  Court,  upon  his  oath  aforesaid,  falsely  and  ma- 
liciously, wilfully  and  corruptly  did  say,  depose,  swear, 
and  give  evidence  in  substance,  and  to  the  effect  following, 
that  is  to  say:  <  I  (himself  the  said  John  Conner  meaning) 
was  sick  and  unable  to  attend  the  last  Regimental  Muster, 
(meaning  the  Regimental  Muster  had  of  the  Militia  in  the^ 
said  county  of  Greenbrier,)  on  the  28th  October,  1613,' 
(the  same  being  pertinent  and  material  to  the  enquiry  then 
and  there  making  by  the  said  Court  relative  to  the  non- 
attendance  of  the  said  John  Conner,  at  the  said  Muster,) 
whereas,  in  truth  and  in  fact,  the  said  John  Conner  was  not 
then  and  there,  that  is  to  say,  on  the  28th  October,  1813, 
sick,  and  was  not  then  and  there  unable  to  attend  the  said 
Regimental  Muster,  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  John  Conner,  on  the 
said  2id  November,  in  the  year  aforesaid,  at  the  county  of 
Greenbrier  aforesaid,  and  within  the  jurisdiction  of  the  Su- 
perior Court  of  Law  for  said  county,  before  the  said  Regi- 
mental Court  of  Enquiry,  so  as  aforesaid,  having  sufBoient 
power  and  authority  to  administer  the  said  oath,  to  the  said 
John  Conner,  falsely,  wickedly,  maliciously  and  corruptly, 
in  manner  and  form  aforesaid,  did  commit  wilful  and  cor- 
rupt perjury,  to  the  great  displeasure  of  Almighty  God,  to 
the  evil  example  of  all  others  in  the  like  case  offending; 
contrary  to  the  form  of  the  Statute  ih  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  Com- 
monwealth." On  the  trial  of  this  Indictment,  the  defen- 
dant was  convicted,  and  the  jury  assessed  his  fine  to  twenty 
dollars.  He  moved  in  arrest  of  judgment,  for  the  follow- 
ing reasons:  1.  The  oath  in  which  the  perjury  is  said  to 
have  been  committed,  is  not  set  foi%i.  2.  It  is  not  aver- 
red in  said  Indictment,  who  administered  said  oath,  if  any 
is  set  forth.  3.  It  is  not  stated,  that  the  oath  in  whicli 
the  pegury  might  have  been  committed  was  one  of  record, 
alUiough  the  I^w  is  express,  that  the  proceedings  before 
Courts  Martial  should  be  of  record.  4.  There  is  no  legal 
averment  that  a  Muster  was  hol^en  pn  28th  October,  181 3. 
5.  That  the  said  Indictmtot  is  uncertain,  materially,  as 
well  as  formally  defective.      6.  It  does  not  appear  that 
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Conner,  the  defendant,  was  bound  to  attend  any  Muster. 
The  motion  was  over-ruled,  the  Court  being  of  opinion^ 
th^t  the  Indictment  is  a  good  one  at  Common  Law.  The 
defendant  was  thereupon  adjudged  to  pay  the  fine  and  costs, 
and  to  suffer  imprisonment  in  the  jail  of  that  county,  for 
forty  days,  without  bail  or  mainprize. 

This  judgment  was  rendered  in  September,  1814.  At 
the  June  Term  following  of  the  General  Court,  the  Plaintiff 
in  Error  applied  for  a  Writ  of  Error,  and  the  following  rea- 
sons were  assigned  for  reversing  the  judgment  1.  Be- 
cause the  Court  in  which  the  perjury  is  alledged  to  have 
been  committed,  is  not  sufficiently  described,  as  jt  does  not 
appear  whether  the  said  Court  was  held  under  the  autho- 
rity of  the  State  of  Virginia,  or  the  United  States:  whe- 
ther it  was  a  Court  composed  of  Militia  Officers,  or  Officers 
of  the  Regular  service;  nor  for  what  Regiment  the  said  Court 
was  formed,  or  constituted.  2.  Because  the  matter  in 
controversy  is  not  set  forth,  or  averred  with  sufficient  cer- 
tainty, it  not  appearing  what  was  the  cause,  or  matter  in 
dispute,  or  who  were  parties  thereto,  nor  whether  the  same 
were  within  the  jurisdiction  of  the  Court.  3.  That  it  is 
not  averred  in  the  Indictment  with  sufficient  certainty,  that 
the  matter  sworn  to  was  material,  or  pertinent  to  the  ques- 
tion before  the  Court.  4.  That  it  does  not  appear  that 
the  said  Regimental  Court  of  Enquiry  had  any  jurisdiction 
in  the  matter  before  them.  5.  Because  it  is  not  stated 
in  the  Indictment,  nor  does  it  appear  that  your  petitioner 
was  a  Militia-man,  or  that  he  was  bound  to  attend  the  Mus- 
ter therein  mentioned.  6.  That  It  does  not  appear  that 
your  petitioner  was  properly  examinable  touching  the  mat- 
ter mentioned  in  the  said  Indictment.  7.  That  all  the 
matters  necessary  to  be  set  forth  in  an  Indictment  for  per- 
jury, and  directly  averred,  are  only  mentioned  by  way  of 
recital. 

On  this  petition  a  Writ  of  Error  was  awarded,  returna- 
ble to  the  first  day  or  this  Term. 

It  may  here  be  remarked,  that  the  effect  of  the  Writ  of 
Error  is  to  bring  up  to  the  Appellate  Tribunal  a  certified  co- 
py of  the  record  of  the  Court  below,  in  order  that  the  error 
therein,  if  any,  may  be  corrected,  and  the  judgment  re- 
versed. The  Writ  does  not  of  itself  operate  as  a  Supersede^ 
as  to  the  judgment,  by  which  means,  whilst  the  Appellate 
Court  is  correcting  the  error,  the  judgment  below  may  be 
carried  into  execution^  however  erroneous.     To  avoid  this 
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evi),  the  General  Court  directs  the  Clerk,  whenever  a  Writ 
of  Error  is  granted,  to  endorse  on  the  Writ  that  it  is  to  ope- 
rate as  a  Supersedeas y  whenever  that  may  be  proper.  Thus, 
in  the  Case  of  Martin  Isaacs,  who  had  been  convicted  of  a 
misdemeanor,  and  sentenced  by  the  Superior  Court  of  Cum- 
berland to  six  months  imprisonment,  and  to  the  pillory  for 
an  hour,  on  his  obtaining  a  Writ  oFError,  the  followingen- 
dorsement  was  directed  to  be  made  on  the  Writ:  "This 
"Wnt  is  to  operate  as  a  Supersedeas^  provided  the  Plaintiflf 
shall  give  bail  according  to  Law  before  a  Judge  of  the  Gen- 
eral Court,  for  his  appearance  at  the  next  Superior  Court 
of  Law  to  be  holden  for  the  county  of  Cumberland,  then 
and  there  to  abide  by  the  further  order  of  said  Court  in  j-e- 
lation  to  the  prosecution  on  which  the  Defendant  stands 
convicted,  to  reverse  the  proceedings  whereof  this  Writ 
has  been  granted/'  But,  in  this  case,  such  dii^ction  was 
not  given,  because  the  judgment  was  completely  executed, 
the  Defendant  having  paid  the  fine,  and  suffered  the  forty 
days  imprisonment,  and  so  nothing  to  supersede. 

On  the  return  of  the  Writ  of  Error,  the  following  judg- 
ment was  rendered: 

"  It  seems  to  the  Court  here,  that  the  said  judgment  is 
erroneous  in  this,  that  it  does  not  appear  from  the  said  In- 
dictment, of  what  number  of  Officers  the  said  Court  of  En- 
quiry consisted,  or  what  was  the  respective  rank  of  the  said 
Officers,  so  as  to  enable  the  said  Superior  Court  to  discern, 
whether  the  said  Court  of  Enquiry  was,  or  was  not  consti- 
tuted according  to  Law:  And  in  this,  that  it  is  not  distinctly 
and  directly  set  forth  and  averred,  what  was  the  enquiry, 
then  and  there  making  by  the  said  Court,  so  as  to  enable  the 
said  Superior  Court  to  know  whether  the  matter  deposed  by 
the  said  Defendant,  was  or  was  not  material,  or  pertinent  to 
the  said  enquiry.  And  this  Court  proceeding  to  give  such 
judgment  as  the  said  Superior  Court  ought  to  have  render- 
ed, it  i^  considered  by  the  Court  that  the  judgment  afore- 
said be  reversed  and  annulled,  and  that  the  Defendant  go 
thereof  v^ithout  day.'' 

On  the  motion  of  the  defendant,  leave  was  given  him  to 
shew  cause,  on  the  first  day  of  the  next  Term,  why  a  Writ 
of  Restitution  should  be  awarded  in  this  case,  of  the  fine 
and  costs,  8io. 
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Jonathan  Jackson  v.  ElishA  Robe. 

By  the  ConiUtuCion,  the  Ji^idiit  power  of  the  United  States  b  Tested  in  the 
Supreme  Court,  and  the  Inferior*  Courts  to  be  ordained  and  estaMished  bjr 
Congress :  the  State  CourU  hate,  therefore,  no  right  to  exercise  that  Judicial 
power. 

Tlie  Penal  Laws  of  a  foreign  oountry  eannot  be  enforced  in  our  Courts,  ftkhoogh 
contraots  entered  into  m  a  foreign  oountry  ^ill  be  enforced  here  according 
to  the  lex  loci. 

The  same  principle  prevails  with  respect  to  the  Penal  Laws  of  Congress,  which 
cannot  be  carried  into  effect  in  our  State  Courts,  they  not  having  any  of  tlie 
Judicial  power  of  the  United  States. 

A  pecuniary  peoalty  inflicted  bv  Act  of  Congress  on  one  who  violates  one  of  their 
He  venue  Acu,  although  to  be  recovered  bv  action  of  debt'^ia  torn,  cannot  be 
recovered  in  a  State  Court ;  that  penalty  being  a  punishment  for  an  offence 
against  the  United  States,  and  the  Law  which  inflicU  it,  a  Penal  Law. 


This  was  an  action  of  debt  instituted  in  the  Superior 
Court  of  Law  for  Harrison  county y^  by  the  Plaintiff^  a  Col- 
lector of  the  Reveniie  of  thfe  United  States,  to  recover  the 
penalty  of  HSO,  inflicted  by  an  Act  of  Congress,  for  re* 
tailing  foreign  iperchandizes  without  a  license.  The  Act, 
after  prescribing  the  mode  of  obtaining  the  license,  declar- 
ing the  penalty  for  dealing  by  retail  without  it^  giving  the 
qui  tarn  action  to  the  Collector,  pit>ceeds  thus:  ^^And 
where  the  cause  of  action,  or  complaint,  shall  arise  or  ac- 
crue more  than  fifty  miles  distant  from  the  nearest  place 
by  Law  established  for  the  holding  a  District  Cotirt  within 
the  district  in  which  the  same  shall  arise,  or  accrue,  such 
suit  and  recovery  may  be  had  b^ore  any  Court  of  the 
State  holden  within  tho  said  distriety  having  jurisdiction  in 
like  cases,  "(o)  -  ' 

The  declaration,  demanding  the  said  penalty,  was  de- 
murred to,  and  the  Superior  Court  adjourned  the  question 
arising  thereon,  to  this  Court  The  question  was  discus- 
sed by  flby,  District  Attorney  of  the  United  States,  for  the 
Plaintiflf,  and  after  much  consultation  amongst  the  Judges, 
the  following  opinion  and  judgment  were  pronounced. 

JVhite^  J.  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  debt  brought  by  the  Plaintiff  to  re- . 
cover  a  penalty  inflicted  by  an  Act  of  Congress  to  insure 
the  collection  of  the  Revenue  of  the  United  States:  which 
penalty,  the  same  Act  says,  may  under  circumstances, 

(a)  AeU  of  1st  Sess.  13th  Cong.  ch.  38,  §  5,  passed  Sd  Aug'  1813. 
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such  afl  exist  in  this  case,  be  recovered  in  a  State  Court; 
and  the  question  submitted-  to  the  General  Court  is  sub- 
stantially this:  Could  Congress  Constitutionally  give  to  a 
State  Court,  jurisdiction  over  this  case,  or  can  such  Court 
be  authorised  by  an  Act  of  Congress  to  take  cognizance 
thereof? 

The  very  statement  of  the  question  points  out  its  ex- 
treme delicacy,  and  great  importance,  it  involves  the 
great  Constitutional  rights  and  powers  of  the  Genera)  Gov- 
ernment, as.  well  as  the  rights.  Sovereignty,  and  Indepen- 
dence of  the  respective  State  Governments.  It  calls  upon 
this  Court,  to  mark  the  limits  which  separate  them  from 
each  other,  and  to  make  a  decision,  which  may  possibly 
put  at  issue,  upon  a  great  Constitutional  point,  the  Legis- 
lature of  the  United  States,  and  the  Supreme  Criminal  Tri- 
bunal of  one  of  the  States/ 

Such  .a  question,  involving  such  consequences,  ought  to 
be  approached  with  the  utmost  circumspection,  with  the 
most  cool,  dispassionate,  and  iimpartial  investigation,  and 
with  a  fixed  determination,  to  render  such  judgment  only, 
as  shall  be  the  result  of  solemn  conviction.  The  Court  ^ 
has  not  been  unmindful  of  those  things:  it  has  approached 
the  subject  with  those  feelings,  and  with  that  determina- 
tion. It  has  bestowed  its  best  consideration,  its  deepest 
reflection  upon  it:  and  after  viewing  it,  in  every  point  of 
Kght  in  which  it  has  been  placed  by  others,  or  in  which  the 
Court  has  been  able  to  place  it,  has  made  up  an  opinion  in 
which  all  the  Judges  present  concur,  and  which  it  has  di- 
rected me  to  pronounce. 

But,  before  that  is  done,  it  will  be  necessary  to  lay  down, 
and  explain,  certain  principles  upon  which  it  is  founded* 
First,  it  is  believed  that  the.  Judicial  power  of  any  State, 
or  Nation,  forms  an  important  part  of  its  Sovereignty,  and 
consists  in  a  -right  )o  expound  its  Laws,  to  apply  them  to 
the  iparious  transactions  of  human  affairs  as  they  arise,  and 
to  superintend  and  enforce  their  execution.  And  that  whO' 
soever  is  authorised  to -perform  these  functions  to  any  ex- 
tent, has,  of  necessity,  to  the  same  extent,  the  Judicial 
power  of  that  State  or  Nation  which  authorised  him  to 
^o  so.  Secondly,  that  the  Judiciary  of  one  separate  and 
distinct  Sovereignty  cannot  of  itself  assume,  nor  can  ano- 
ther separate  and  distinct  Sovereignty  either  authorise,  or 
coerce  it  to  exercise  the  Judicial  powers  of  such  other  se-^ 
parate  and  distinct  Sovereignty,  - 
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It  is  indeed  true,  that  the  interests  of  commerce,  and  the 
nnutual  advantages  derived  to  all  Nation?,  by  their  respec- 
tively protecting  the  rights  of  property,  to  the  citizens  and 
subjects  of  each  other,  whilst  residing  or  trading  in  their 
respective  territories,  have  induced  civilized  Nations  gene- 
rally to  permit  their  Courts  to  sustain  suits  brought  upon 
contracts  made  in  foreign  countries,  and  to  enforce  their 
execution,  according  to  their  true  intent  and  meaning:  abd, 
in  order  to  ascertain  that,  our  Courts  do  permit  the  Laws 
of  the  country  where  the  contract  was  made,  to  be  provfiif 
to  the  jufy,  or  the  Couit  of  Chancery,  as  the  case  may  be, 
as  facts  entering  essentially  into  the  substance  of  the  con- 
tract. But  in  doing  all  this,  they  do  not  act  by  the  com- 
mandy  nor  under  the  authority j  of  the  Sovereign  of  that 
Nation.  Nor  are  they  exercising  any  portion  of  its  Judi- 
cial power.  They  are  only  expounding,  applying  and  su- 
perintending the  execution  of  the  Law  of  their  own  State, 
which  authorise  that  mode  of  proceeding.  And  upon  the 
same  principle,  there  can  be  no  doubt  but  that  any  contract 
made,  or  any  civil  right  arising,  under  the  Laws  of  the 
United  States,  would  be  enforced  in  our  State  Courts,  with 
this  additional  advantage,  that  those  Laws  iieed  not  be 
proved,  but  would,  under  the  authority  of  tha  Constitu- 
tion, be  judicially  known  to  the  Judges 

But,  though  there  are  the  best  reasons  for  permitting  our 
Courts  to  sustain  suits  of  this  description,  there  is  no  good 
reason  why  one  Nation  should  authorise,  its  Judiciary  to 
carry  the  Penal  Laws  of  another  into  execution,  and  it  i« 
believed  that  no  Nation  has  ever  done  «o,  smd  we  have  al- 
ready seen  that  there  is  no  principle  of  Universal  Law  which 
authorises  one  Sovereign  to  empower,  or  direct  the  Judi- 
ciary of  another  to  do  so:  such  a  right  can  be  acquired  -by 
compact  only:  and  we  shall  presently  see  whether  Con- 
gress have  so  acquired  it.  Without  such  compact,  a  fugi- 
tive from  justice  cannot,  as  a'^ matter  of  right,  be  even  de- 
manded to  be  delivered  up  to  the  Tribunals  of  the  Nation 
wfiose  Laws  tie  has  violated^  much  less  can  he  be  tried  and 
punished  by  a  foreign  tribunal  for  violating  them.     , 

If  such  A  system  shall  be  once  adopted,  it  will  introduce 
a  strsinge  kind  of  Mosaick  work  into  the  Judiciary  system 
of  Nations.  Here,  a  Code,  committing  t6  the  flames  an 
Italian  for  denying  the  Pope^s  infallibility :  there,  the  stern 
'  Fathers  of  the  Holy  Inquisition  impaling  a  poor  Turk,  be- 
cause he  denies  that  Mahomet  is  the  Prophet  of  God:  The 
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Judges  of  Republican  Virginia  pillorying  an  Englishman 
for  libelling  Royalty,  and  the  Court  of  King's  Bench  in- 
flicting the  same  punishment  upon  an  American  for  libel- 
ling the  Government  of  the  United  States  for  the  late  de- 
claration of  war. 

Thirdly,  that  the  Government  of  the  United  States,  al- 
though it  by  no  means  possesses  the  entire  Sovereignty  of 
this  vast  Empire,  (the  great  residuum  thereof  still  remain- 
ing with  the  States  respectively,)  is  nevertheless,  as  to  all 
the  purposes  fpr  which  it  was  created,  and  as  to  all  the 
powers  vested  therein,  unless  where  it  is  otherwise  pro- 
vided by  the  Constitution,  completely  Sovereign.  And 
that  its  Sovereignty  is  as  entirely  separate  and  distinct  from 
the  Sovereignty  of  the  respective  States,  as  the  Sovereignty 
of  one  of  those  States  is  separate  and  distinct  from  the 
other.  So  that,  (unless  as  before  excepted,)  ii  cannot  ex- 
ercise the  powers  which  belong  to  the  State  Governments, 
por  can  any  State  Government  exercise  the  powers  which 
belong  to  it:  and  that  there  is  no  one  thing  to  which  this 
principle  applies  with  more  strength  than  to  the  Revenue 
of  the  United  States,  and  things  l)e]onging  thereto.  It 
being  notorious,  that  a  desire  to  give  Congress  a  complete 
and  entire  control  over  that  subject,  was  the  moving  prin- 
ciple which  called  the  present  Government  into  existence. 

It  is  admitted,  however,  that  there  are  some  exceptions 
in  the  Constitution  to  this  last  rule;  they  are  such,  how- 
ever, as  prove  the  rule  itself.  Thus  by  the  second  section 
of  the  third  Article  of  the  Constitution,,  among  other  things, 
it  is  declared  that  the  Judicial  power  of  the  United  States 
shall  extend  "to  controversies  between  citizens  of  difier- 
ent  States;  between  citizens  of  the  same  States,  claiming 
lands  under  the  grants  of  different  States  ''  These  powers, 
in  the  nature  of  things,  belohged  to  the  State  Sovereignties, 
and  they  were  at  the  adoption  of  the  Constitution,  in  com- 

tlete  possession  of  them.  Nor  could  the  Courts  of  the 
fnited  States,  merely  as  suchy  by  any  principle  of  con- 
struction, have  claimed  them,  but  there  were  reasons  at 
that  time  deemed  sufficient  to  justify  the  extension  of  the 
Judicial  power  of  the  United  States^  and .  it  was  extended 
to  them,  without,  however,  taking  away  the  jurisdiction  of 
the  State  Courts.  So  that;  as  respects  those  mattefs,  the 
State  Courts,  and  the  Courts  of  the  United  States  have  con- 
current jurisdiction  by  compact. 
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These  things  being  premised,  I  return  to  the  questiou: 
Can  Congress,  by  any  Act  which  it  can  pass,  authorise  the 
State  Courts  to  exercise,  or  vest  in  them,  any  portioh  of 
the  Judicial  power  of  the  United  States  ?  more  especially 
that  portion  of  it,  which  is  employed  in  enforcing  its  Penal 
Laws?  I  shall  not^top  to  prove  that  the  Act  in  question 
is,  as  it  respects  this  case,  a  Penal  Law,  or  that  to  enforce 
the  payment  of  its  penalties,  in  any  way  or  form  whatever, 
would  be  to  explain,  apply,  and  superintend  the  execution 
of  it.  These  are  self-evident  propositions,  which  would 
only  be  obscured  by  any  attempt  to  elucidate  them. 

Nor  shall  I  waste  much  timain  considering  whether  our 
Courts  can  resist  an  Unconstitutional  Law.  That  question, 
as  respects  our  State  Laws,  has  long  since  been  settled  in 
Virginia,  and  the  decisions  of  her  Courts  have  been  ac- 
quiesced in  by  the  General  Assembly,  with  that  wisdom^ 
and  magnanimity  which  belongs  to  it  The  argument  is 
much  stronger  as  respects  the  Laws  of  Congress,  the  Le- 

fislature  of  a  separate  and  distinct  Sovereignty,  by  whose 
isws  we  are  not  bound,  unless  to  use  the  very  words  of  the 
Constitution,  they  are  ^^rnade  in  pursuance  ihereqf.'^ 
Were  it  otherwise;  were  the  State  Courts  obliged  to  exe- 
cute every  Law  which  Congress  might  pass,  without  en- 
quiring whether  it  was,  or  was  not,  made  in  pursuance  of 
the  Constitution,  it  is  most  manifest  that  the  justly  dreaded 
work  of  consolidation,  would  not  only  be  begun,  but  that 
in  principle  it  would  be  completed:  and  that  State  Sove- 
reignty, and  State  lodepenrdence  would  soon  cease  to  exist 
We  have  seen  already  that  the  Government  of  the  Uni- 
ted States  is,  as  to  the  purposes  for  which  It  was  created,  a 
separate  and  distinct  Sovereignty,  having  rights,  powers, 
and  duties,  which  it  is  bound  to  exercise,  and  discharge 
iiselfy  and  which  it  cannot  communicate  to  the  States  over 
which  it  presides,  and  with  which  they  cannot  intermeddle, 
and  that  the  Judicial  power  forms  a  portion,  and  a  most 
important  portion  of  its  Sovereignty.  We  have  seen  that 
there  is  nothing  in  Universal  Law,  or  the  usage  of  Nations, 
which  will  authorise  one  Sovereignty  to  invest  its  Judicial 
power,  or  any  part  of  it,  in  the  Courts  of  another,  or  direct 
them  to  execute  it,  more  especially  that  portion  of  it,  which 
respects  its  Penal  Code. 

If  then  Congress  has  a  ri^t  to  vest  that,  or  any  other 
portion  of  the  Judicial  power  of  the  United  States,  in  the 
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State  Courts,  it  must  be  ih  virtue  of  some  coroptct  But, 
there  is  no  other  instrument  from  which  such  a  compact 
can  be  inferred,  but  the  Constitution  of  the  United  States. 
Let  us  then  see  where  it  has  deposited  the  Judicial  power 
of  the  General  Government;  for,  where  it  has  plaoed  it, 
there  it  must  remain. 

That  instrument  does  not  take  the  least  notice  of  the 
State  Courts,  as  respects  this  subject  But  it  declares,  that 
^'  the  Judicial  power  of  the  United  States  M^ar//  be  vested 
in  one  Supreme  Court,  and  in  such  Inferior  Courts  as  Con- 
gress may,  from  time  to  time,  ordain  and  establish. ''(6) 
And  by  another  clause,  power  is  given  to  Congress  '^  to 
constitute  tribunals  inferior  to  the  Supreme  Court  ^*(c) 

This  Judicial  power,  then,  the  whole  of  it,  without  any 
exception^  is  given  to  this  Supreme  Court,  and  thbse  Infe- 
rior Courts,  to  be  ordained  and  established  by  Congress. 
It  has  never  yeVbeen  contended  that  Congress  can  compel^ 
or  authorise,  the  State  Courts,  or  any  of  them,  to  perform 
the  functions  of  this  Supreme  Court.  By  what  kind  of 
reasoning,  then,  can  it  support  a  claim  to  exercise  such  a 
power  with  respect  to  the  functions  of  those  Inferior 
Courts?  Did  Congress  ordain  and  establish  the  State 
Courts?  Did  it  decree  their  existence?  Did  it  appoint 
their  Judges  ?  .  Did  it  institute,  did  it  settle,  did  it  consti- 
tute them  ?  Most  certainly  it  has  done  none  of  those 
things.  It  found  them  already  ordained  and  established, 
and  finding  them  so  ordained  and  established,  it  has,  by  itfe 
Law,  directed  them  to  exercise  this  portion  of  the  Judicial 
power  of  the  United  States. 

But,  the  Judges  oi  these  Inferior  Courts  are  to  have 
offices  which  they  are  to  hold  during  good  behaviour.  Now, 
I  take  it  for  granted,  that  the  man  who  holds  an  office,  is 
an  officer,  and  an  officer,  too,  of  that  Government  whose 
busine^  it  is  the  dutv  of  his  office  to  perform.  And  by 
the  Constitution,  "all  officers  of  the  United  States  are  to 
be  commissioned  by  the  President, "(c?)  which  is  not  the 
case  with  the  State  Judges. 

But,  who  does  the  Constitution  intend  shall  decide  on 
the  good  behaviour  of  the  Judges  of  those  Inferior  .Courts  ? 
Most  unquestionably  the  Senate  of  the  United  States,  upon 


b)  CmtH,  U.  S,  Art.  5,  §  !. 
cylb.  Art.  1,  §  8,  Clause  9. 
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impeachment  of  the  House  of  Representatives.  So  great 
an  absurdity  cannot  be  supposed,  as  that  the  Constitution 
intended  to  put  the  Judicial  power  of  the  United  States 
into  the  hands  of  Judges,  in  no  way  responsible  to  its 
Government.  Yet  no  man  can  pretend  that  the  State 
Judges  can  be  impeached,  and  tried  by  that  Government. 

Besides,  the  Constitution  of  the  United  States  does  not  / 
provide  that  the  State  Judges  shall  hold  their  oEBces  during, 
good  behaviour.  Congress  cannot  direct  that  it  shall  be  ^ 
so,  by  Law,  and  in  fact  some  of  them  are  elected  for  a  limit* 
ed  p9i*iod,  and  others  may  be  removed  by  a  vote  of  their 
State  Legislatures:  so  that  if  a  Law  of  Congress  should  be 
very  unpopular  inr  one  of  those  States,  the  Judges  could 
not  execute  it,  but  at  the  ri«k  of  their  commissions.  More- 
ovc,  the  Judges  of  the  State  Courts  are  called  upon  by 
this  Act,  to  exercise  Judicial  power  which  they  hold  at  the 
will  of  Congress,  and  which  may  be  taken  from  them  by 
the  very  breath  which  gave  it,  and  which,  it  is  almost  cer- 
tain, will  be  taken  from  them^  whenever  by  a  firm  and  in- 
dependeYit  exercise  of  their  own  judgments,  they  shall 
much  offend  that  Honorable  Body.  So  that,  under  this 
system,  neither  the  People,  nor  the  Government  of  the 
United  States  would  have  that  security  for  the  upright- 
ness of  their  Jucfges  which  the  Constitution  contemplates. 

But,  tjie  Judges  of  these  Inferior  Courts  are  also  to  re- 
ceive, for  their  services^  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in  office^  not  dur- 
ing the  existence  oi  9i  particular  Law^  calling  for  jwrticu- 
lar  services. 

From  whom  are  they  to  receive  that  compensation  ? 
Certainly  from  the  General  Government,  to  which  those 
services  are  to  be  rendered.  But  do  the  State  Judges  re- 
ceive, or  are  they  to  receive,  any  compensation  for  those 
services  to  be  rendered  to  the  United  States  ?  Every  body 
knows  they  do  not.  And  we  know  that  if  any  Judge  of 
this  State  were  to  accept  of  either  commission,  or  compen- 
sation^  from  the  General  Government,  he  would  by  that 
act  vacate  his  office. 

But  it  is  said,  that  the  State  Courts  do  take  cognizance 
of  suits  brought  to  enforce  contracts  made  in  foreign  coun- 
tries;  and  that  they  will  take  notice  of  those  foreign  Laws 
under  the  faith  of  which,  such  contracts  were  made,  and 
enforce  them  agreeably  thereto,  and  that  this  suit  sounds 
in  contract.     But^^  how  does  it  sound  in  contract  ?    Has  the 
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Defendant  contracted  to  pay  the  amount  of  ihispenoliy  to 
the  PlaintiflF?  No,  it  is  answered,  it  is  not  precisely  so; 
but  it  is  understood  to  be  a  principle  of  Universal  Law, 
that  every  citizen  and  subject  has  entered  into  an  implied 
coQtract  that  he  will  obey  the  Laws  of  his  country:  that 
the  Laws  of  his  country  subject  the  Defendant  to  the  pay- 
ment of  this  penalty y  that  this  suit  is  founded  on  that  con- 
tract, and  the  State  Court  has  for  that  reason  jurisdiction 
over  it.  Indeed  !  Before  we  yield  our  assent,  let  us  see 
how  far  thir  reasoning  will  carry  us.  It  is  sometimes  said 
that  an  argument  which  necessarily  proves  too  much, 
proves  nothing.  By  this  same  implied  contract,  every 
citizen  and  subject  of  every  Government  has  agreed  to 
submit  iiis  head  to  the  block,  or  his  lieck  to  the  cord, 
whenever  the  Laws  of  his  coimtry  require  him  to  do  so* 
If,  therefore,  this  implied  contract  will  give  us  jurisdiction 
over  this  Penal  Law,  and  justify  us  in  enforcing  its  sane- 
tioUf  the  same  principle  will  give  us  jurisdiction. over  the 
entire  Penal  Code  of  every  Nation  upon  earth,  which  no 
man  will  pretend  to  say  we  have. 

Upon  the  whole,  however  pakiful  it  may  be,  and  actu- 
ally it  is  to, us  all,  to  be  brought  by  a  sense  of  duty  into 
conflict  with  the  opinions  anrd  Acts  of  the  Legislature  of  the 
United  States,  for  which  yre  entertain  the  highest  respect, 
and  the  Constitutional  Laws  of  which  we  fe^l  ourselves 
bound  to  obey,  and  to  execute  with"  cheerfulness,  when 
their  execution  devolves  upon  us,  yet  we  cannot  resist  the 
conviction  that  this  Law  is^  in  this  respect,.  Unconstitutional. 

It  is  the  unanimous  opinion  of  this  Court,  that  to  assume 
jurisdiction  over  this  case,  would  be  to  exercise  a  portion 
of  the  JMicial  power  of  the  United  States,  which  by  the 
Constitution  is  clearly  and  distinctly  deposited  in  other 
bands,  and  that  by  doing  so,  we  should  prostrate  that  very 
instrument  which  we  have  taken  a  solemn  oath  to  support. 

The  judgment  was  entered  in  these  words: 

<<  It  is  the  unanimous  opinion  of  the  Court,  that  the  State 
Courts  have  no  right  tQ  exercise  the  Judicial  power  of  the 
United  States,  tlie  Constitution  having  deposited  it  in  other 
hands,  and  that  to  take- cognizance  of  the  matter  declared 
for  in  this  Case  would  be  to  exercise  that  p^wer.  It  is 
therefore  decided,  that  the  Law  upon  the  demurrer  in  the 
record  of  the  said  Case  contained,  is  for  the  Defendant: 
which  is  ordered  to  be  certified.^' 

.6 
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Pbssent. — WhUcy 
Holmesy 
Brockenbroughf 
SemplCy 
Sviithy  S:  Judges. 

Danielf 
Dade^ 
G.  Parker, 
SaunderSf 


John  Hutson  v.  Joseph  Lowrt  and  Joseph 
Neville. 

If  A  owes  B  eightr  dollars,  and  gives  four  several  tingle  bills  for  twenty  dol« 
lars  each,  payable  mI  (»ne  day;  and  at  one»twa  and  three  months  afterdate, 
respectively  ;  and  alter  ttie  last  is  due  B  obtains  warrants  from  a  single  Ma- 
gistrate to  recover  these  several  sunn,  A  may  obtain  from  the  Superior  Court 
a  Writ  of  Prohibition,  to  prevent  the  Justice  from  proceeding)  because  the 
Justice  has  not  jurisdiction  in  the  cases ;  all  the  notes  constituting  only  one 
debt. 

If  the  judgments  have  been  actuallv  rendered,  the  executions  levied,  and  the 
money  in  ihe  hands  of  the  ConsUble,  the  Prohibition  will  still  go^  the  Defen- 
dant having  giveD  notice  to  the  Constable  not  to  pay  over  the  money  to  the 
Plaintiff. 

This  was  an  adjourned  case  from  the  Superior  Court  of 
Law  for  Harrison  county.  The  Plaintiff,  Hutson,  moved 
that  Court  for  a  Writ  of  Prohibition,  upon  a  suggestion  filed 
in  the  following  words  and  figures:  ^'  Be  it  remembered, 
that  on  the  day  of.  in  the  year  1816,  comes 

John  Hutson,  and  gives  the  Court  to  understand,  and  be 
informed,  that  whereas  all,  and  all  manner  of  pleas  and 
plaints  of  debt  exceeding  the  value  of  twenty  dollars,  and 
within  the  county  aforesaid  arising  and  happening,  to  cer- 
tain Courts  of  Record  within  the  said  county,  that  is  to  say, 
to  the  Court  of  Quarterly  Sessions  of  the  county  aforesaid, 
and  to  the  Superior  Court  of  Law  for  the  county  aforesaid, 
do  belong  and  appertain  ^  and  whereas  the  said  John  Hut* 
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son,  on  the  11th  September,  1815,  was  indebted  to  one 
Joseph  Lowry  in  the  sum  of  eighty  dollars,  of  lawful  mo- 
ney of  the  United  States,  and  the  said  John  Hutson  so  be- 
ing indebted  as  aforesaid,  afterwards,  to  wit:  on  the  same 
day  and  year  last  mentioned,  by  the  procurement  of  the 
said  Joseph  Lowry,  who  sought  to  oust  the  aforesaid  Courts 
of  their  aforesaid  jurisdictions,  at  the  county  aforesaid, 
made  and  delivered  to  the  aforesaid  Joseph  Lowry  four 
several  single  bills,  sealed  with  the  seal  of  the  said  John  • 
Hutson,  whereby  the  said  John  Hutson  bound  himself  for 
the  payment  of  the  said  eighty  dollars  to  the  said  Joseph, 
that  is  to  say,  the  said  John,  by  each  and  every  of  said  sin- 
gle bills,  bound  himself  to  pay  to  the  said  Joseph  twenty 
dollars;  all  which  debt,  and  all  of  the  said  several  single 
bills,  were  due  and  had  become  payable  at  or  before  the 
12th  December,  1815,  whereby  the  Courts  aforesaid,  or 
one  of  them,  had  and  ought  to  have  had  juris€iiction  touch- 
ing any  plea  or  action  for  the  retovery  or  decision  of  the 
said  debt,  and  single  bills  aforesaid.  Nevertheless,  the 
said  Joseph  Lowry,  not  ignorant  of  the  premises,  but  con- 
triving him  the  said  John  Hutson  wrongfully  to  aggrieve 
and  oppress,  and  from  the  rights  and  jurisdiction  of  the 
Courts  of  this  Commonwealth  to  derogate,  and  the  cogni- 
2!^nce  of  pleas  Which  to  the  Courts  of  Record,  and  not  to 
Justices  of  the  Peace,  out  of  such  Court,  belongs  to  and- 
ther  examination  before  a  Justice  of  the  Peace  out  of  a 
CourtX>f  Record  to  draw,  against  the  due  form  of  Law,  and 
contrary  to  the  Laws,  customs  and  usages  of  the  land,  hath 
unjustly  drawn  the  said  John  Hutson  in  four  several  pleas, 
by  color  of  four  several  warrants,  issued  the  day  and  year 
last  aforesaid,  for  the  recovering  of  the  said  debt  of  eighty 
dollars,  (the  whole  thereof  being  then  and  there  payable 
and  due  to  the  said  Joseph,  and  the  whole  being  in  arrear 
and  unpaid,)  before  John  Somerville,  Esq.  a  single  Justice 
of  the  Peace  for  the  said  county,  he  the  said  Joseph,  be- 
fore the  said  John  Somerville,  craftily  and  subtilely  stating 
his  demand  to  be  four  debts  of  twenty  dollars  each,  due 
in  manner  and  form  aforesaid;  and  such  proceedings  were 
thereupon  had  by  the  procurement  of  the  said  Joseph  Low- 
ry, and  one  Joseph  Newell,  a  Constable  of  the  said  county, 
that  the  said  John  Somerville  afterwards,  to  wit:  on  the 
16th  December,  1815,  at  the  county  aforesaid,  rendered  in 
behalf  of  the  said  Joseph  Lowry  against  the  said  John  Hut- 
son, against  the  will  and  consent  of  the  said  John  Hutson, 
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four  several  judgments  for  the  sum  of  twenty  dollars  each, 
and  interest  and  costs,  making  altogether,  eighty  dollars, 
and  interest  and  costs,  by  pretence  of  the  said  several  war- 
rants, and  the  debt  and  single  bills  aforesaid,  and  the  said 
Joseph  Lowry  and  Joseph  Newell,  by  pretence  of  the  said 
several  judgments,  to  condemn  the  said  John  Hutson  in  the 
payment  of  l^e  sums  of  money,  and  to  prosecute  execu- 
tions thereon  against  him  with  all  their  power  and  endea- 
vour, daily  contrive;  in  contempt  of  the  authority  of  the 
Courts  of  Record  of  the  said  Commonwealth,  and  to  the 
manifest  prejudice,  dama^  and  grievance  of  him  the  said 
John  Hutson,  and  this  he  is  i^eady  to  verify;  \yherefore,  the 
said  John  Hutson,  the  aid  of  this  Court  most  respectfully 
demanding,  prays  remedy  by  the  Commonwealth's  Writ 
of  Prohibition  to  the  said  John  Somerville;  Justice  of  the 
Peace,  and  the  said  Joseph  Lowry  and  Joseph  Newell,  as 
aforesaid,  to  be  directed,  in  form  of  Law,  to  prohibit  him, 
the  said  Justice,  from  holding  the  plea  aforesaid,  of  and 
concerning  the  premises  a/oresaid,  further  before  him,  and 
to  prohibit  the  said  Joseph  Lowry  and  Joseph  Newell  from 
proceeding  in  the  premises.'^ 

This  suggestion  was  supported  by  the  affidavit  of  the  said 
John  Hutson;  to  the  truth  thereof,  and  in  support  of  the  said 
motion,  he  proiluced  and  proved  the  judgments  in  the  said 
suggestion  mentioned,  in  the  words  and  figures  following: 

.,  J       ,   r  "1  Judgment  is  granted  in  favor  of  Plain- 

^'Joseph  Lowry         ^f^^  ^^  ^^^^^  j^„^„  ^^^^,  j^^^^^ 

V.  V     from  September  ISth,  1815.      Giv- 

r  1.      rr  ±  1      cn  Under  my  hand,  16th  December, 

John  Hutson.      J      jg^^       j^^^  Somehville,  J.  P. 

Execute  the  goods  and  chattels  of  the  above  Defendant, 
and  make  return  as  the  Law  directs.  Given  under  my  hand, 
16th  December,  1815.  John  Somervilli:,  J.  P/' 

The  other  three  judgments  and  executions  were  for  the 
same  sum,  and  in  the  same  terms,  except  that  interest  was 

given  from  the  1 1th  October,  11th  November,  and  11th 
ecember,  respectively;  and  at  the  foot  of  the  whole  was 
this  return:  *'  Money  made,  and  ready  to  render.  Jan. 
24,  1816.*' 

The  said  Hutson  also  proved  to  the  Court,  that  the  said 
judgments  were  founded  and  rendered  on  four  several  and 
single  bills^  in  the  following  words^  8(c.     '^  Clarksburg^ 
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Vt.  Sept  11, 1815.  One  day  after  date,  I  promise  to  paj 
Joseph  Liowry,  or  order,  twenty  dollars,  for  value  receiy* 
ed.  Witoess  my  hand  and  seal.  ^  John  Hutson,  (Seal.)" 
The  other  three  notes  were  exactly  similar,  except  that  they 
were  payable  at  one,  two,  and  three  months  after  date,  re- 
spectively. 

Thereupon,  the  said  Lowry  and  Newell  entered  their 
appearance  as  Defendants  to  the  motion,  and  the  parties 
agreed  to  the  following  facts:  ^'  That  the  allegations  of  the 
said  suggestion  are  true;  that  after  said  judgments,  execur 
tions  issued  thereon,  by  virtue  whereof,  the  money  wu 
made,  and  received  by  Joseph  Newell,  Constable,  the  said 
Hutson  having  given  notice  to  the  said  Constable  to  retaia 
the  said  money  in  his  hands  without  paying  it  to  the  said 
Lowry,  as  he  intended  to  seek  relief  against  said  judg- 
ments, on  the  ground  that  the  Justice  of  the  Peace  had  not 
junsdiction  to  render  the  said  judgments.'' 

The  Superior  Court  thereupon  adjourned  this  case  to  the 
General  Court,  for  a  decision  on  the  following  points: 

1.  Whether  the  aforesaid  Justice  of  the  Peace  had  Juris* 
diction  to  render  the  aforesaid  several  judgoteats  ? 

2.  Whether  the  satisfaction  of  the  said  judgments,  by 
executions,  previous  to  this  motion,  should  prevent  the 
Court  from  awarding  a  Writ  of  Prohibition  in  this  case  ? 

The  record  of  this  a4}oumed  oase^  was  accompanied  by 
the  notes  of  an  argument  urged  by  the  Counsel  for  Hutson 
in  die  Superior  Court. 

ArgtJtment .  A  debt  is  that  which  one  man  owes  io  ano* 
ther:  See  Jacobs  {a)  where  this  definition  is  given.  The 
whole  sum  due  and  payable  from  Hutson  to  Lowry,  at  the 
date  of  the  warrants,  constituted  but  one  debt  The  debt  be- 
mg  due  by  specialty,  will  not  sever  the  whole  into  several 
debts,  (as  re^uth  the  jurisdiction  of  the  Courts,)  any  more 
than  the  circumstance  of  an  open  or  current  account,  de- 
pending  uponi  different  witnesses,  could  authorise  a  sepa- 
rate action  of  Assumpsit  vpon  ev^ry  particular  admitting  of 
proof  by  a  diffen^ent  witness. 

The  system  of  marshalling  the  jurisdiction  of  Courts  of 
Record,  and  Courts  not  <£  Record;  of  the  jireceeding  ia 
the  former  by  writ,  pleadings,  counsel,  jory  trial,  records 
and  writs  of  errors  and  in  the  latter  by  plaint,  parol,  sum- 


(a)  Jbi«i6^«LKwIIMoMi7,  tkk  "Pebt." 
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mons,  add  suihmary  method,  were  borrowed  from  Eng- 
land. 

In  the  Case  of  Oirling  v.  %^ldersy  (ft)  this  decision  was  had. 
"  Prohibition  to  the  Court  of  the  Honour  of  Eye^  where  ' 
the  Case  was:  One  contracted  with  another  for  divers  par- 
cels of  malty  the  money  to  be  paid  for  each  parcel  being 
under  40^.  and  he  levied  divers  plaints  thereupon  in  the 
said  Court,  wherefore  the  Court  here  (King's  Bench,) 
granted  a  Prohibition,  because  though  there  be  several  con* 
tracts,  yet  inasmuch  as  the  Pkintiff  might  have  Joined 
them  all  in  one  action,  he  ought  to  have  so  done,  and  sued 
here,  and  not  put  the  Defendant  to  unnecessary  vexation, 
any  more  than  he  can  split  an  entire  debt  into  tli vers  to 
give  the  Inferior  Court  jurisdiction  in  fraudem  iegis.^^ 
So  in  the  same  book,(c)  "If  there  be  several  contracts 
between  A  and  B,  at  several  times,  for  divers  sunrts,  each 
under  40«.  but  amounting  in'^the  whole  to  a  sum  sufficient 
to  entitle  the  Superior  Court  to  a  jurisdiction;  they  shall 
be  sued  for  in  such  Superior  Court,  and  not  in  an  Inferior 
one  which  is  not  of  Record.  So  adjudged  in  the  Case  of 
the  Savoy  Court  and  Stavford^  24,  ch.  2.'*  See,  also, 
Bacon^id)  where  the  above  ^nd  other  similar  Cases  are 
noticed. 

No  one  can  question  the  Plaintiff's  right  to  bring  one  ac* 
tion  for  the  recovery  of  fifty  several  notes  or  single  bills, 
if  he  may  also  sever  without  severing  the  interest  in  the 
thing,  or  right  to  the  debt,  (as  an  assignment,  especially  if 
bona  fide,'  of  a  part  of  the  notes  might  do.)  It  will  give 
the  creditor  a  vast,  power  over  his  debtor,  in  a  case  where 
the  necessity  or  propriety  of  that  power  cannot  be  well  ac- 
counted for.  1.  The  creditor,  by  choosing  to  sever,  de- 
prives the  debtor  of  the  benefit  of  Counsel,  who  are  not 
admitted,  or  themselves  or  their  fees  noticed  before  a  single 
Justice.  2.  The  creditor  thereby  chooses  whether  he  will 
oust  the  Defendant  of  the  benefit  of  Jury  trial.  S.  The 
creditor  thereby  eventually  might  choose,  whether  his 
debtor  should  have  a  Writ  of  Error,  which  is  a  Writ  of 
Right,  in  the  Supreme  Tribunal  of  Virginia,  although  the 
amount  in  controversy  is  of  sufficient  magnitude  to  admit 
of  an  Appeal  or  Writ  of  Error. 


31  VeiUrit,  7S. 
1  yerUrit,  65. 
ilacMf«  .16.  Wilm*k  ed.  5  fot  p.  66^1  tide  «  fWiibitMn,"  K. 
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,  A  practice  has  sometimes  prevailed,  that  when  the  same 
creditor  held  two  notes  against  the  same  debtor,  both  due 
and  payable,  and  each  sufficient  to  give  the  Superior  Court 
jurisdiction,  for  the  creditor  to  elect  whether  he  would  pro- 
secute one  or  two  suits.  This  practice,  on  examination^ 
will  be  found  lo.ose  and  incorrect  *^  If  two  actions  are 
depending  at  one  time,  by  ttie  same  Plaintiff  against  the 
same  Defendant,  for  causes  which  may  be  joined,  and  par- 
ticularly if  the  Defendant  is  holden  to  bail  in  both,  the 
Court  will  compel  the  Plaintiff  to  consolidate  the  actions, 
and  on  account  of  the  vexation  to  pay  the  costs  of  the  ap- 
plication, "(e)  Thus  the  doctrine  of  election  of  actions, 
which  seems  at  first  to  favour  the  Justice's  jurisdiction, 
furnishes  an  insurmountable  barrier  to  that  jurisdiction;  for, 
if  a  Magistrate  has  jurisdiction  of  the  Case  here  spoken  of, 
be  must  either  reject  or  support  the  Defendant's  application 
to  consolidate.  But  he  cannot  reject  or  overrule  the  De- 
fendant's application  by  reason  of  the  settled  doctrine  in 
THdd.  He  must  then  admit  the  application.  But  if  the 
Defendant's  application  to  consolidate  be  admitted,  it  des- 
troys the  Magistrate's  jurisdiction;  for,  consolidate  two 
warrants  for  15  or  20  doiliirs  each,  and  30  or  40  dollars  are 
given,  a  sum  with  which^he  can  do  nothing.  Both  con- 
sequents being  removed,  the  antecedent  of  the  Magistrate's 
jurisdiction  is  also  removed. 

.  It  has  been  said,  that  the  Defendant  puts  it  in  the  power 
of  the  Plaintiff  to  harrass  him  by  several  suits,  by  giving 
several  obligations.  This  is  not  admitted:  the  question 
controverted  is,  whether  Me  creditor  has  the  power.  Be- 
sides, the  consent  o{  parties  cannot  %\ve  a  Court  jurisdic- 
tion: if  it  cannot  directly,  why  should  it  obliquely  take  a 
greater  effect  ? 

The  Court  were  not  unanimous  in  their  opinions.  Brock- 
enbrough^  Parker  and  Saunders^  were  of  opinion  that  the 
Justice  had  jurisdiction,  and  that  the  Prohibition  ought 
not  to  be  awarded.  1.  Because  the  debtor,  by  his  own 
act,  severed  the  debt,  for  which  he  might  have  a  good 
reason,  without  aiding  in  the  supposed  design  of  tlie  cre- 
ditor to  act  in  fraudetn  legit;  his  motive  probably  wa3  to 
gain  time,  by  installing  the  debt;  having  consented  to  this 


(#)  1  Tid^%  PraetiMr,  556. 


Digitized  by 


Google 


48  JUNE  TERM,  1816. 

act,  he  could  not  complain  that  the  Justice  would  take 
jurisdiction,  for  volenti  non  fit  injuria.  Nor  could  it  be 
said,  that  hrs  conseat  gave  the  jurisdiction.  His  cogent 
was  only  to  the  severance;  after  that,  the  Law  gives  the 
jurisdiction.  2,  In  this  case,  the  iiills  were  payable  at 
difierent  times.  The  right  of  action  accrued  on  the  first 
note,  the  day  after  its  date;  on  the  second,  one  month  after 
its  date,  &c  Now,  on  the  first  note,  if  the  Justice  had 
issued  his  warrant,  on  the  day  after  it  became  due,  could 
the  I>^endant  object  to  his  jurisdiction,  because  there  were 
other  notes  due  from  him  to  the  same  Plaintiff,  payable  at 
a  future  time  ?  Could  the  Justice,  in  such  case,  be  compel- 
led to  stay  his  hand,  and  the  Plaintiff  be  diereby  compelled 
to  wait  till  all  Wjcre  due,  befiore  he  could  proceed  on  one  ? 
Certainly  not  If,  then,  he  had  jurisdiction  at  that  time, 
how  does  itbappen  that  his  jurisdiction  ceases,  because  the 
Plaintiff  chooses  to  indulge  the  Defendant  till  all  are  due? 

However,  the  rest  of  the^  Court,  being  a  large  majority, 
believing  that  the  authorities,  and  arguments  of  the  Coun- 
sel were  unanswerable,  gave  the  following  judgment: 

'*The  Court  having  seen  artfl  inspected  the  record  in 
this  Case,  and  maturely  considered  the  questions  adjourn- 
ed^ doth  decide,  that,  the  Justice  in  the  said  record  men- 
tioned, had  not  jurisdiction  to  render  the  several  judgments 
therein  also  mentioned;  and  that  the  satisfaction  of  the  said 
judgments  by  executions  at  the  time  when  a  Writ  of  Pro- 
hibition was  moved  for,  ought  not  to  prevent  the  awarding 
of  such  Writ,  as  it  appears  by  the  said  record,  that  the  mo- 
ney 90  made,  remained  at  the  time  of  making  the  said  mo- 
tion, in  the  hands  of  the  Constable,  and  that  he  had  notice 
not  to  pay  it  over.  Which  is  ordered  to  be  certified  to  the 
said  Superior  Court.'* 
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John  R*  Jackson  v.  John  Boast,  JotiN  Hart^ 
and  another. 

Adjourned  question  from  Prince  George  Superior  Court. 
It  was  Assault  and  Battery,  and  damages  ten  dollars.  The 
only  point  adjourned,  was,  whether  a  new  trial  could  be 
granted  in  Trespass  for  smallness  of  damages. 

The  Court,  after  examining  the  authorities,  particularly 
those  referred  to  in  6  Bacon^s  Jihr.  665,  Wilson's  ed.  de- 
cided, that  a  new  trial  could  not  be  granted  for  smallness 
oC  damages  in  Trespass.  This  matter  has  since  that  deci- 
sion, been  changed  by  Statute.  See  I  Rev,  Code  of  1819, 
eh.  128,  '^  96,  p.  510. 


Isaac  Morris  r.  George  Creel  and  others. 

a  paper  submitted  to  the  Executive  Council  for  the  purpose  of  enabling  it  to 
perform  its  Executive  functions,  and  filed  amongst  its  papers,  oueht  not  to  be 
withdrawn  bydhe  Clerk,  without  the  order  of  the  Council ;  and,  tuerefore,  do 
Attachment  shoatd  be  awarded  against  tbe  Clerk  iw  refusing  to  obey  a  Sub* 
pana  duces  tecum,  commanding  turn  to  bring  with  him  that  pa^r,  to  be  read 
io  eridenee  in  a  suit  between  two  individuals. 

After  the  decision  made  in  this  Case  by  the  General 
Court,  in  November,  1814,  that  an  Attachment  should  not 
issue  against  the  witness,  until  a  rule  had  been  served  on 
hjai,  to  shew  cause  why  it  should  not  issue,  (and  which  is 
reported  in  the  Virginia  Cases,  1  vol.  p.  333,)  the  cause  came 
on  again  before  the  Superior  Court  of  Law  for  Ohio  county, 
to  which  place  the  venue  had  been  changed. 

At  the  April  Term  of  that  Court,  1815,  the  Plaintiff 
proved  to  the  satisfaction  of  the  Court,  that  the  Subpcena 
duces  tecum  before  awarded,  had  been  regularly  served 
upon  William  Robertson^  the  Clerk  of  the  Executive 
Council  of  Virginia,  by  which  he  was  commanded  to  at- 
tend the  Court  as  a  witness,  and  to  bring  with  him  in  evi- 
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dence  a  cerCain  memorial  to  the  Executive,  addressed,  &c. 
and  the  said 'witness  being  solemnly  called,  and  not  ap- 
pearing, it  was  ordered,  that  the  said  fVilliatn  Robertson 
should  shew  cause  on  the  first  day  of  the  next  Term  whv 
an  Attachment  for  such  hisxontempt  should  not  be  award- 
ed against  him. 

At  the  ensuing  Term  in  September,  the  rule  having  been 
served  on  him,  th^  said  PVilliam  Robertson  appeared  by 
Attorney,  and  shewed  for  cause:  1.  That  the  paper  in  the 
Subpoena  mentioned,  is  upon  file  among  the  papers  of  the 
Executive  Council,  and  as  such  cannot  be  withdrawn  by 
the  Clerk  without  an  order  of  Council.  2.  That  the  pa- 
per in  the  Subpcena  mentioned,  was  submitted  to  the  Exe-^ 
cutive  Council,  for  public  purposes,  to  enable  the  Council 
to  determine  upon  the  conduct  of  Executive  Officers,  and 
cannot  be  withdrawn  for  the  purpose  of  subjecting  the 
persons  subscribing  the  same  to  an  action  for  defamation. 
3.  That  the  Clerk  of  the  Executive  Council  is  not  bound 
to  attend  anjf  Court,  and  bring  with  him  antf  paper  filed 
in  the  office,  upon  a  Subpoena  duces  tecum  directed  to  him, 
without  an  order  of  Council  directing  and  authorising  him 
so  to  do. 

The  Plaintifi*,  notwithstanding  these  reasons  assigned, 
moved  the  CoUrt  for  an  Attachment.  The  Superior  Court 
adjourned  the  question  to  this  Court.  ^ 

The  General  Court  gave  the  following  judgment: 

**  The  Court  having  maturely  considered  the  question 
adjourned,  doth,  by  the  unanimous  opinion  of  the  Judges 
present,  decide,  that  a  paper  submitted  to  the  Executive 
Council  for  the  purpose  of  enabling  it  to  perform  its  Exe- 
cutive functions,  and  filed  among  its  papers,  ought  not  to 
be  withdrawn  by  the  Clerk,  without  its  order;  and,  there- 
fore, that  an  Attachment  ought  not  to  be  awarded.'^ 
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The   COMMOKWBALTH   V.   WlLLTAM   BiRCHETT. 

An  iBlbmiMioo  in  the  natare  of  a  Writ  of  Quo  ff^arranf^  thoogli  in  form  a 
Criminal  proeeeding,  yet  it  in  substance  a  Civil  proeeciliog,  for  the  trial  of  ■ 
Civil  right;  and,  therefore,  the  Act  which  limits  the  proseeution  of  Informa- 
tions on  any  Penal  Law  to  one  jear,  does  not  ap\»lj  to  saeh  Informatioiis. 

On  a  motion  made  by  the  Attorney  for  the  Common- 
wealth, before  the  Superior  Court  of  Mecklenburg,  on  the 
29th  April,  1816,  (which  motion  was  founded  on  an  affida- 
vit of  Joel  Watkins,  setting  forth,  that  tiie  Defendant  was 
commissioned  as  a  Justice  of  Peace  on  the  29th  May,  1809| 
and  that  after  qualifying  under  that  Commission,  he  was 
appointed  and  commissioned  a  Deputy  Post-Master  under 
the  Government  of  the  United  States,  and  accepted  and 
held  the  said  latter  office,)  it  was  ordered,  that  the  Defen- 
dant be  summoned  to  shew  cause  why  an  Information,  in 
the  nature  of  a  Writ  of  Quo  Warranto^  should  not  be  ex- 
hibited against  him,  for  using  and  exercising,  without  any 
legal  warrant  or  authority,  the  Office  of  a  Justice  of  the 
Peace  for  the  county  of  Mecklenburg.  Upon  the  return 
of  the  Rule,  the  Defendant  appeared,  and  shewed  for  cause^ 
that  he  had  not  exercised,  or  claimed  to  exercise,  the  Office 
of  a  Justice  of  the  Peace  in  said  county,  at  any  time  since 
the  23d  November,  1814,  and  claimed  the  benefit  of  the 
second  section  of  the  Act  of  Assembly,  entitled  **  An  Act 
to  amend  the  Penal  Laws  of  this  Commonwealth,^^  pass- 
ed 29th  January,  1805.  {a)  That  Act  is  in  these  words: 
^'  All  Actions,  Suits,  Bills,  Indictments,  or  Informations, 
which  shall  be  had,  brought,  sued,  or  exhibited,  upon  any 
Penal  Law^  where  the  punishment  to  be  inflicted  on  the 
offender,  on  conviction,  shall  neither  be  death,  nor  impri- 
sonment in  the  Jail  and  Penitentiary-house,  shall  be  had, 
brought,  sued,  exhibited  or  moved,  within  one  year  next 
after  the  ofience  committed,  and  not  after,  except  where  a 
longer  qr  shorter  time  for  the  commencement  of  such  Suit 
or  Prosecution,  is  or  shall  be  fixed  by  Law." 

The  Court  doubting  whether  the  Prosecution  in  this 
Case  is  barred  by  the  said  Act,  adjourned  the  question  to 
this  Court.        .        »^ 


S^. 


a)  2  /?«».  Cwfcof  li08,clu  55,^«,p,80|  \  Rev.  Codfeof  lS19,eli,l69, 
'   p.  614. 


Digitized  by 


Google 


53  JUNE  TERM,  1816. 

The  only  question  in  theX^ase  was,  whether  an  Informa- 
tion in  the  nature  of  a  Writ  of  Quo  Warranto^  was  an  Ac- 
tion, Suit,  Bill,  Indictment  or  Information,  founded  upon 
*'  any  Penal  LawJ*^  If  it  was,  then  the  above  Act  would 
afford  a  bar  to  the  Prosecution  ;  if  not,  then  the  Act  is  no 
bar. 

It  was  argued  by  the  Counsel  for  the  Defendant,  that  this 
is  a  Criminal  proceeding.  I q  form,  it  is  certainly  so.  In 
substance,  also,  it  is  a  Criminal  proceeding,  where  the  Office 
is  a  public  one;  for,  what  is  the  effect  of  the  judgment, 
where  the  Defendant  is  in  possession  of  it?  Certainly  it  is 
equivalent  to  amotion  from  Office;  and  the  decision  of  this 
Court,  in  The  Commonwealth  v.  Alexander^  (Jb)  proves 
that  amotion  from  Office  is  a  punishment.  In  that  Case, 
the  Magistrate  was  amoved  from  Office  by  the  judgment  of 
the  Court,  on  a  strictly  Criminal  proceeding.  They  also 
contended,  that  it  was  deemed  in  England  a  Civil  proceed- 
ing in  substance,  only  since  the  Statute  of  9th  Anne,  ch. 
20,  which  has  never  been  in  force  in  Virginia. 

On  the  other  hand,  it  was  argued,  that  this  proceeding, 
though  in  form  of  a  Criminal  nature,  yet  in  substance  was 
not  so;  for,  according  to  the  authority  of  Blackstone^  (c) 
it  has  been  long  applied  to  the  mere  purpose  of  trying  the 
Civil  right:  that  it  was  so  applied  before  the  enactment  of 
the  Statute  of  Anne:  That  there  is  an  essential  difference 
between  the  holding  an  Office  without  legal  authority,  and 
the  commission  of  some  Criminal  act  which  produces  a/br- 
feiture  of  the  Office*  This  was  .Alexanders  Case:  he  was 
charged  with  drunkenness  in  the  discharge  of  the  duties  of 
his  Office:  he  was  proceeded  against  criminally  by  Indict- 
ment: he  was  fined  fifty  dollars;  and  it  was  further  adjudg- 
ed that  he  had  forfeited  his  office.  But,  where  no  crime  is 
alledged  against  the  Officer,  as  in  this  case,  and  it  is  only 
alledged  that  he  cannot  legally  hold  the  Office,  because,  by 
his  acceptance  of  a  Federal  Commission,  he  has  vacated  his 
State  Office,  {d)  a  judgment  against  him,  that  he  has  no  right 
to  the  Office,  is  no  punishment  inflicted  on  him,  but  is  a 
mere  decision  of  the  Civil  right.  For  the  trial  of  this  ques- 
tion, an  Indictment  or  Information  will  not  lie:  but  an  Infor- 
mation in  the  nature  of  a  Writ  of  Quo  fFarranio,  is  the 


(b)  1  Virginia  Ctufa.  156. 

(c)  3  Black,  Com,  263;  4  Mack,  Com.  3l«. 

(</)  1  Rev.  Code  of  17^  ch.  36,  251 ;  I  Sev.  Code  of  1819,  eh.  97. 
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only  remedy  now  known  to  our  Law.:  a  remedy  only  cri- 
minal in  form,  for  the  fine  is  merely  nominal. 
The  Court  rendered  the  following  judgment: 

'*  The  Court  having  inspected  the  Record,  heard  the  ar- 
guments of  Counsel,  and  duly  considered  the  same,  doth, 
by  the  unanimous  opinion  of  the  Judges  present,  decide, 
that  the  cause  shewn  by  the  said  William  Birchett,  is  not 
sufficient  to  prevent  the  filing  of  the  Information/' 
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Present. — Whiter 

Brockenbrottghy 

Handolph, 

Dade, 

O,  Parker,      .    Mitdgss. 

Saunders, 

Daniel, 

Semple, 

Stith, 


Ghables  D*  Scutt  v.  The  Commonwealth. 

Where  an  offenee  is  made  t^Xtvacy  by  Statute,  and  the  Statote  be  afterwards  re- 
pealed, no  proeeeding  after  the  repeal  can  be  had  for  an  offence  committed 
under  it,  unlets  the  repealing  Statute  have  a  proTiso  enablbg  the  proceeding 
for  otfenees  committed  before.  This  role  is  applicable  to  a  case  where  the 
repealmg  Statote  has  a  ohMise  deteribing  the  offence,  and  prescribing  the 
punishment  b  aU  respeJets  the  tame  with  the  Statute  repealed. 

Ph>ceedingt  on  a  Writ  of  Error  in  a  Criminal  Case. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Westmoreland  county.  The 
petitioner. w^s. Indicted. fojr  Majiciot^s  Stabbing,  and  was^ 
convicted,. and*senteriG»Qd  to  x>ile:$:efiifs: imprisonment  in 
the  PenitetTtiary.*  'The t^ffehce  was  ohairged  in  the  Indict- 
ment to  haj^je  'J)een:  oommitted  ^n  thi)  Mth  March,  1817, 
and  the  Trial  was  ha^'pn  Xba  17lh  ApriJ,  ;l817.  The  error 
assigned  in  the  petition  wais,'  that  the  Act  of  Assembly  by 
which  Malicious  Stabbing  was  punishable  as.  Felony,  and 
which  was  in  force  on  the  29th  March,  ceased  to  be  in 
existence  on  the  1st  April,  1817,  being  expressly  repealed 
from  and  after  that  day,  by  the  Act  passed  on  the  20th 
February,  1817;  that,  consequently,  at  the  time  of  the 
Trial,  there  was  no  Law  by  which  he  could  be  punished  as 
for  a  Felony,  the  offence  at  Common  Law  being  merely  m 
Misdemeanor. 

To  understand  this  Case,  it  is  necessary  to  refer  to,  and 
recite  the  several  Acts  of  Assembly  on  the  subject    By 
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an  Act  passed  in  1792,  section  1,  certain  mayhems  were 
declared  to  be  Felony,  and  by  the  second  section,  the 
shooting,  or  stabbing,  with  intent  to  maim,  disfigure,  or 
kill,  were  also  declared  to  be  Felony.(a)  By  the  Peniten- 
tiary Law,  passed  in  1796,  certain  ennmerated  maybeme 
were  punishable  by  confinement  in  the  Penitentiary  for  m 
term  not  less  than  two,  nor  more  than  ten  years,  and  by 
fine  not  exceeding  a  thousand  dollars,  {b)  By  another  Act, 
passed  Jn  lS03f(c)  the  malicious  biting  off  a  nose,  ear,  or 
lip,  or  biting  off,  or  disabling  any  limb,  or  member  of  ano- 
ther, with  intention  to  kill,  maim,  or  disfigure,  was  punish- 

.  able  with  confinement  in  the  Penitentiary,  for  a  term  not 
less  than  two,  nor  more  than  ten  years,  and  by  fine  not 
exceeding  a  thousand  dollars.  By  the  3d  section,  it  is  de- 
clared that  **  whosoever  shall  wilfully,  maliciously,  and  of 

^  purpose  stab,  or  shoot  another,  with  intention  in  so  doing, 
to  maim,  disfigure,  disable,  or  kill,  &c."  shall  be  punish- 
able in  the  same  manner.  It  was  this  Law  under  which 
the  prisoner  was  Indicted.  -  An  Act  passed  on  the  20th 
February,  1817,  intituled,  ^' An  Act  to  amend  and  reduce 
into  one,  the  several  Acts  against  malicious  shooting,  stab- 
bing, maimine,  and  disfiguring,  and  for  other  purposes.^* {d) 
The  object  of  this  Law,  was  to  punish  unlawful,  as  well 
as  malicious  mayhems,  and  to  reduce  all  the  scattered  pro- 
visions respecting  malicious  mayhems,  under  one  head. 
By  the  2d  section  thereof,  the  offence  of  malicious  stabbing 
was  designated  by  the  same  terms,  and  punishable  exactly 
in  the  same  way  as  by  the  3d  section  of  the  Act  of  1803. 
By  the  5th  section,  the  before  recited  Acts  of  1792,  of 
1796,  $  10,  and  so  much  of  the  Act  of  1803,  as  comes 
within  the  purview  of  this  Act,  were  repealed,  but  there 
was  no  proviso  exempting  offences  previously  committed 
from  the  operation  of  the  repeal.  The  Act  commenced 
from  and  after  the  1st  day  of  April,  1817. 

The  Court  gave  no  written  opinion,  but  the  Authorities 
were  examincKl,  and  duly  weighed  by  them.  According 
to  Haky  if  an  offence  be  made  Treason  or  Felony,  by  Act 
of  Parliament,  and  then  the  Act  be  repealed,  the  offences 
committed  before  such  repeal,  and  the  proceedings  there- 
upon are  discharged  by  such  repeal,  and  <^not  be  pro- 

a)  1  Sev.  CodeU  1798,  eh.  99,  ^  I  and  2. 

c)  2  Rev.  Code  of  1808,  eh.  t6,  %  t  «nd  3. 
<0  ^cl#  of  1816,  eh.  15,  p.  21. 
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ceeded  upon  after  such  repeal,  unless  a  special  clause  in  the 
Act  of  repeal  be  made,  enabling  such  proceeding,  after  the 
repeal,  for  offences  committed  before,  (e)  The  same  doc- 
trine may  be  seen  in  Bacon,  and  in  several  reported 
Cases.  (/)  The  only  difficulty  in  this  Case  was,  that  the 
repeal  effected  no  change  in  the  Law,  in  this  particular; 
for,  the  offence  of  malicious  stabbing,  and  the  punishment 
thereof,  were  precisely  the  same  by  the  latter  Law  as  the 
former; -after,  as  before,  the  1st  April.  Notwithstanding 
which,  the  whole  Court  were  of  opinion,  that,  in  conse- 
quence of  the  express  repeal  of  the  former  Law,  no  pro- 
ceedings could  now  be  had  for  any  offence  committed  be- 
fore its  repeal,  because  the  Act  did  not  authorise  them. 
The  following  entry  was  made,  and  judgment  rendered: 

**  ITils  day  came  the  Attorney  General,  in  proper  per- 
son, and  the  Prisoner,  by  Richard  E.  Parker,  Esq.  his 
Attorney,  and  the  Attorney  General  agreed  to  dispense 
with  the  Execution,  and  Return  of  the  Writ  of  Error 
awarded  by  the  Court,  on  the  second  day  of  this  Term, 
and  to  receive  the  Transcript  of  the  Record  certified  by 
the  Clerk  of  the  Superior  Court  of  Westmoreland,  upon 
inspection  whereof  the  Writ  of  Error  had  been  awarded, 
as  if  It  had  been  duly  certified  by  the  Judge  on  the  return 
of  the  Writ;  and  he  further  agreed  to  receive  the  errors 
set  forth  in  the  Pfaintiff's  petition,  instead  of  a  formal  as- 
signment of  errors;  and  thereto  he  pleaded,  that  there  is 
no  error  in  the  said  Record  of  the  Proceedings,  and  judg- 
ment of  the  Superior  Court  of  Law  of  the  county  of  West- 
moreland, and  this  he  is  ready  to  verify,'*  &c.  To  which 
the  Plaintiff  replied,  that  there  is  error  in  the  said  Record, 
in  manner  and  form,  as  in  his  Assignment  is  set  forth,  and 
this  he  prays  may  be  enquired  of  by  the  Court,  and  the 
Attorney  General  likewise. 

And  thereupon  the  Transcript  of  the  Record  of  the  Judg- 
ment and  Proceedings  aforesaid,  being  seen  and  inspected, 
and  due  consideration  had  thereof:  **  It  seems  to  the  Court, 
that  there  is  error  in  the  judgment  in  this,  that  the  pri- 
soner was  Indicted,  tried,  convicted,  and  sentenced  to 
punishment  in  the  Penitentiary-house  on  the  17th  April 


(e)  I  Hale't  H.  P.  C.  p.  291 ,  309. 

_(/)  1  $rm.  Black.  451 ;  4  Dalku,  372,  U.  S.  v.  Pasamores  6  £ac.  M. 
WUMa'g  ed.  p.  372, «  Sti*ute,»»  D. 
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last,  for  malicious  stabbing,  by  virtue  of  the  Act  of  1803, 
when  in  truth  there  .was  then  no  such  Act  in  force,  the 
same  having  been  wholly  repealed  by  an  Act  passed  on  the 
20th  February,  1817,  intituled,  "An  Act,  &c.''  which 
took  effect  on  the  first  day  of  the  said  month  of  April. 
Wherefore  it  is  considered,  that  the  said  judgment  be  re- 
versed and  annulled,  and  this  Court  proceeding  to  give 
such  judgment  as  the  said  Superior  Court  of  Westmoreland 
should  have  given,  doth  consider  that  the  said  CharltB  D. 
Scuti  be  acquit  of  the  matters  alledged  against  him  in  the 
Indictment,  and  go  thereof  without  day. 

At  the  same  Term  there  were  two  adjourned  Cases,  one 
from  Goochland  Superior  Court,  in  the  Case  of  The  Cony- 
monwealih  v.  Henry  Weldy^  the  other  from  Henrico,  The 
Cotnmonwealtftv.  Ben  Winsionj  in  which  the  same  ques- 
tion,  arising  under  the  same  Law,  was  sent  to  this  Court,  for 
its  advice  and  judgment.  The  Cases  were  all  considered 
together,  and  the  decision  was  the  same. 


The  Commonwealth  v.  Samuel  Wei^b. 

A  I>efendant  eanoot  be  puoiahed  hj  imprisonroeDt  for  tU  monUM,  for  retelling 
•pirituout  liquors,  under  the  5th  seetion  of  the  Act  of  1792,  unlets  the  Infoiv 
mation  ehargc  that  k  is  a  teoond  offence  after  having  been  eoovieted  of  a 
similar  offence  :  nOr  can  he  be  m  puaithable,  unteta  the  aecoud  offence  ba 
committed  after  the  coori^tioo  of  the  first. 

Adjourned  Case  from  the  Superior  Court  of  Isle  of  Wight 
coun^.  The  Defendant  was  presented  twice  on  the  same 
day,  by  the  same  Grand  Jury,  for  retailing  spirituous  li- 
quors to  be  drank  at  the  place  where  sold,  without  license. 
Each  Presentment  charged  the  offence  to  have  been  com- 
mitted within  six  months  last  past.  The  one  Presentment 
charged  the  liquor  to  have  been  retailed  to  one  person,  and 
the  other  to  another.  The  Defendant  having  been  sum* 
moned  in  each  Case,  to  shew  cause  why  an  Information 
should  not  be  filed  against  him,  and  faQing  to  shew  cause, 
the  Attorney  for  the  Commonwealth  was  permitted  to  file 
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them.  Each  Information  charged  the  offence  to  have  been 
committed  on  the  ''d  day  qf  September^  1815.  The  De- 
fendant was  regularly  tried,  and  convicted  on  the  first  In* 
formation,  and  judgment  for  the  fine  of  thirty  dollars,  (the 
fine  affixed  by  the  Act,)  and  the  costs,  rendered  against  him* 

On  tlie  second  Information,  he  was  also  regularly  tried, 
and  convicted;  and,  thereupon,  the  Attorney  for  the  Com- 
monwealth moved  the  Court,  in  this  Case,  to  render  judg- 
ment of  imprisonment,  for  and  during  the  term  of  six 
months,  against  the  Defendant,  because,  on  the  same  day 
that  the  Defendant  appeared  in  Court,  in  his  proper  person, 
and  by  his  Attorney,  and  defended  this  Information,  for  re* 
tailing  spirituous  liquors,  without  a  license  to  do  so,  he  also 
appeared  in  Court,  in  his  proper  person,  and  by  Attorney, 
and  defended  another  Information,  for  a  similar  and  dis- 
tinct offence,  of  retailing  spirituous  liquors,  without  a  li- 
cense to  do  so,  so  that  the  Defendant  appeared  to  the  Court 
to  be  the  same  person,  and  was  convicted  of  that  offence, 
and  fined.  This  motion  was  opposed  by  the  Defendant, 
because  the  Information  in  this  Case  does  not  state  that  it 
is  an  Information  for  a  second  offence,  of  retailing  spirituous 
liquors,  without  license,  after  having  been  before  convicted 
of  a  similar  offence. 

The  Court  thereupon  adjourned  to  the  General  Court, 
the  question  whether  it  ought,  in  the  present  Case,  to  ren- 
der judgment  of  imprisonment  against  the  Defendant,  for 
six  months,  in  pursuance  of  the  5th  section  of  the  Act,  en- 
titled, **  An  Act  for  regulating  Ordinaries,  and  restraint  of 
Tippling-houses.  "(a) 

The  4th  section  of  the  Act  declares,  that  the  person 
guilty  shall  forfeit  thirty  dollars.  The  5th  section  declares, 
that  **  every  person  having  been  convicted  of  keeping  a 
Tippling-house,  or  retailing  liquors,  as  aforesaid,  who  shall 
afterwards  be  guilty  of  the  same  offence,  and  be  thereof 
again  convicted,  shall  be  committed  to  prison,  there  to  re- 
main for  and  during  the  term  of  six  months,'*  &&c. 

The  judgment  of  the  Court  is  as  follows: 

^^The  Court  is  unanimously  of  opinion,  that  the  Superior 
Court  of  Law  of  Isle  of  Wight  county  ought  not  to  render 
judgment  of  imprisonment  against  the  Defendant,  iQ  this  ^ 
Case:  which  is  ordered  to  be  certified." 


(a)iJS«ii.Cod0ofl79S,€b.lO7,^5.  Sc€2i?ev.CNfeof  1819,«b.ftM^^  10. 
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John  Maddox  19*  Charles  Ewell« 

Tbe  ovoer  of  a  mill  may  apply  to  a  Coontj  Coait,  u  of  riglit,  to  appoint 
Vif  «rtfrs  of  a  road  propotrd  to  be  ettablislHKl  to  hit  aull. 

Qtutry.  if  a  Jttstiee  of  the  Peaee  aeeept  the  office  and  oommimioo  of  a  Corooer, 
is  that  a  forfeitnre  of  h»  oflloe  of  Juttiee  f 

Bot  if  It  does,  yet  sueb  accei>Uince  does  iMit  vaeate  such  of  his  s«bieqoent  aeta 
IS  Justice,  as  roav  hsTe  been  doiM*  before  his  disqualifieatton  is  cstablisbcad 
by  aome  proper  Jodieial  proceediof;  for  that  purpose  instituted. 

Adjourned  Case  from  the  Superior  Court  of  Prince  Wil- 
liam. Charles  Ewell  moved  the  County  Court,  and  ob- 
tained  an  order  appointing  sundry  persons  to  view  a  way 
for  opening  a  Road  from  Charles  EwelPs  mill  to  the  mouth 
of  Colonel  Alexander's  and  Richard  Brent's  lane,  and  to 
report  to  Court  the  conveniences  and  inconveniences  of  the 
same:  the  order  also  directed  them  to  be  sworo  before  they 
made  the  view. 

The  Viewers  were  sworn  by  Gerard  Jllexander^  acting 
as  Justice  of  the  Peace,  and  who  w^as  Coroner  of  the  county. 

On  the  report  of  the  Viewers,  a  Writ  of  ad  quod  dam' 
num  was  awarded,  which  was  regularly  executed,  the  In- 
quisition returned  to  the  Court,  and  an  order  entered  esta- 
blishing the  road  according  to  the  report  of  the  Viewers. 
John  Maddoxy  who  had. been  regularly  made  party  to  the 
proceedings,  and  on  whose  land  the  road  in  part  run,  ap^ 
pealed  from  the  decision  of  the  Superior  Court. 

There  were  two  questions  adjourned  by  that  Court  to 
this.  1.  Whether  the  Appellee  tharles  Ewell  did  ohuin, 
qf  rights  the  order  for  viewing  a  road,  which  is  the  foun* 
dation  of  all  the  proceedings  in  this  Case.  2.  Whether 
Oehard  Alexander^  who  administered  tbe  oath  to  the 
Viewers,  was  disqualified  from  acting  as  a  Justice  of  the 
Peace,  by  reason  of  his  having  theretofore  accepted,  and 
then  actually  holding  a  commission  as  Coroner  of  Prince 
William  couuty,  no  legal  proceedings  having  ever  been 
instituted  to  vacate  the  said  Alexander's  commission  at 
Justice  of  the  Peace. 

The  following  was  entered  as  the  judgment  of  the  CoioiXi 

<<  The  Court  is  of  opinion,  and  doth  decide,  that  the 
Appellee  Charles  Bwell^  tnight  well  obtain  the  order  for 
viewing  the  road  in  the  proceedings  mentioned :(a)  and, 

-         -     -  -  I  .  ■     ■ 

(a)  See  1  Rev.  Code  of  1792.  cb.  19  §  I,  by  which,  any  person  may  make 
applieatioa  to  a  County  Court  to  hitve  a  road  opened  for  the  eonvenieBce  of 
timreUi^^  lOflMfo,  ate.  Mid  the  Court  iliaU  theravpoa  appoint  Viewera,  lie. 
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not  deciding  whether  Gerard  Mexandery  who  administer- 
ed the  oath  to  the  Viewers,  did  forfeit  his  office  of  Justice 
of  the  Peace  by  accepting  the  commission  of  Coroner  of 
the  county  of  Prince  Williamy  is  unanimously  of  opinion, 
and  doth  decide^  that  the  said  Alexander'* 8  acceptance  of 
the  Coroner's  commission,  does  not  vacate  such  of  his  sub* 
sequent  acts  as  a  Justice  of  the  Peace,  as  were  or  may  be 
performed  before  his  disqualification  (if  it  existed*)  had 
Deen  or  shall  be  established  by  some  proper  Jtidicial  pro- 
ceeding for  that  purpose  instituted. '^ 


The  Commonwealth  v.  Abbl  Hickerson* 

A  County  Court  wa>  not  bound  to  •ign  a  Bill  oTEzoeptioDS  in  fl  Criraiual  Case, 
under  the  Aet  of  1814 1  but  Uiit  Law  is  now  ehanged  by  the  Code  of  1819. 

Adjourned  Case  from  the  Superior  Court  of  Fauquier. 
The  Defendant  was  presented  and  tried  in  the  County 
Court  for  unlawful  gaming:  he  was  conyicted,  and  to  the 
judgment  he  obtained  a  Writ  of  Error.  During  the  trial 
he  excepted  to  an  opinion  of  the  County  Court,  given 
against  him,  and  the  Justices  signed  and  sealed  the  Bill  of 
Exceptions.  One  question  adjourned,  and  the  only  one 
decided  here,  was,  whether  if  the  Covnfy  Courts  since  the 
passage  of  the  Act  of  1814,  ch.  31,  "^  1,  sign  a  Bill  of  Ex- 
ceptions in  a  Criminal  Case,  does  it  thereby  become  a  part 
of  the  record,  and  can  a  Superior  Court  of  Law  take  notice 
thereof  upon  a  Wpt  of  Error?" 

It  had  been  previously  decided  by  this  Court,  in  1812, 
that  the  '^  Act  allowing  a  Bill  of  Exceptions  to  be  sealed,'' 
did  not  apply  to  any  Criminal  Case  whatever.(a)  The  Act 
of  1814,  before  mentioned,  directed  that  in  the  prosecution 
of  any  person  for  a  crime  or  misdemeanor,  in  any  Superior 
Court  of  Law,  it  should  be  the  duty  of  the  Judge  to  sign 
and  seal  a  Bill  of  Exceptions  tendered  to  him  during  the 

(a)  Peter  Ca$e  t.  T%e  CmnmorweaUh,  Yirgintt  Cases,  p.  864. 
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progress  thereof,  by  the  person  prosecuted,  or  his  Counsel. 
A  notion  prevailed  amongst  some,  that  the  same  rule  would 
exist  {a  fortiori)  as  to  the  County  Courts;  and  hence  this 
adjourned  Case.  But  the  Court  thought  otherwise,  because 
the  Act  confines  the  duty,  in  terms,  to  the  Superior  Courts. 
The  following  is  the  judgment: 

<<  The  Court  is  unanimously  of  opinion,  that  a  County 
Court  before  whom  a  Criminal  Trial  is  proceeding,  is  not 
bound  to  sign  a  Bill  of  Exceptions  to  an  opinion  or  instruc- 
tion given  by  it  in  any  such  trial,  and  that,  therefore,  the 
Superior  Court  of  Law  of  the  county  of  Fauquier,  ought 
not  to  take  notice  of  the  Bill  of  Exceptions  spread  on  the 
Record  of  the  Proceedings  in  this  Causa'' 


JVY>7!E.— Bj  Uie  new  ReTM,  Uke  Comity  ami  other  Inferior  Comts  «re 
boand  to  wgn  and  le*!  BUU  of  Ezeepftion*  in  Crtmintl  Caaea,  at  veU  m  the 
Saperior  Ckmrta.    1  Rco,  Co4k  of  1819,  eh.  133. 


Pitman  Hill  v.  The  Gomhonwbalth. 

The  omissioD  to  eonttnoe  a  Cauie,  in  whieh  there  vat  a  Verdiet,  on  the  Re- 
eorda  of  a  Coiiqty  Court  for  two  Qnarterly  Terms,  b  no  djMuntinnanoe  of 
the  Prosecution. 

This  was  an  adjourned  Case  from  Fauquier  Superior 
Court  The  Befendant  had  been  presented  by  the  Grand 
Jury  of  the  County  Court  for  retailing  spirituous  liquors. 
The  Presentment  was  made  at  March  Term,  I8I0.  He 
was  regularly  proceeded  against  by  Information,  each  Term 
of  the  Courts  till  Noveml^r,  1810,  when  there  was  a  Spe- 
cial Verdict  found  against  him,  and  the  Cause  then  con- 
tinued till  next  Term.  At  the  next  Quarterly  Term,  in 
March,  1811,  there  was  no  continuance  of  the  Case,  nor 
was  it  noticed  in  the  orders  of  the  Court.  The  same  omis- 
sion occurred  at  June  T^rm^  but  at  August  Term  it  was 
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continued,  and  at  November  Term,  1811,  judi^eiit  was 
rendered  on  the  Verdict,  again»t  the  Defendant,  who  ob^ 
tained  this  Wrk  of  Error  from  the  Superior  Court  The 
question  adjourned  was,  **  Did  the  adjournment  of  the  Coun- 
ty Court  at  the  Quarterly  Sessions  for  the  month  of  March, 
1811,  without  entering  a  continuance  of  the  said  Case  on 
the  Record,  operate  a  discontinuance  of  the  prosecution  ?'' 

Per  Curiam  "This  Court  is  unanimously  of  opinion, 
that  the  adjournment  of  the  County  Court  of  Fauquier,  at 
the  Quarterly  "Sessions  for  the  nionth  of  March,  1811, 
without  entering  a  continuance  of  this  Cause  on  its  Re- 
cords, did  not  operate  a  discontinuanee  of  the  prosecu- 
tion/' 


The  Commonwealth  v.  Joseph  Varnbr. 

The  oauMkm  to  file  an  InformatioQ  at  tbe  laiDe  Term  of  the  Superior  Court  at 
vhieb  Uie  rule  is  made  abtolate,  and  leave  giren  to  file  it,  it  no  diMootinop 
aoee  of  the  Proaeeution. 

At  the  April  Term  of  the  Superior  Court  of  Halifax,  in 
the  year  1815,  (he  Defendant  was  presented  by  the  Grand 
Jury  for  retailing  spirituous  liquors  to  ht  drank  where  sold 
without  license.  A  summons  was  awarded  and  issued  re- 
turnable to  the  next  September  Term,  to  shew  cause  why 
an  Information  should  not  be  filed  against  him  for  the  of- 
fence aforesaid.  The  said  Process  was  executed,  and  at 
the  next  Term,  the  Defendant  having  failed  to  appear,  and 
shew  good  cause,  the  rule  was  made  absolute,  and  it  was 
ordered  that  an  Information  be  filed  against  him  for  the 
said  offence.  The  Information  was  not  at  that  Term  filed, 
but  at  the  succeeding  Term,  April,  1816,  it  was  filed,  and 
the  Attorney  for  the  Commonwealth  moved  the  Court  to 
award  a  Summons  against  the  Defendant  to  answer  the  In- 
formation. This  motion  was  opposed  by  the  Defefidant, 
on  the  ground  that  no  Proceas  was  issued  at  the  last  Term 
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of  the  Court,  when  leave  was  given  to  (de  the  Information, 
nor  was  any  other  step  taken  at  that  Term  except  to  make 
the  rule  absolute,  and  to  grant  leave  to  file  the  Infomu- 
tion,  and  the  Information  was  not  filed  until  this  Term. 
The  Court  doubting  whether  the  omission  to  award  process 
produced  a  discontinuance,  adjourned  that  question  to  the 
General  Court. 

JVr  Curiam.  **This  Court  is  of  opinion,  and  doth  de- 
cide that,  the  failure  to  file  the  Information,  and  to  award 
process  at  the  Term  of  the  said  Court  held  in  Septeirber, 
1815,  did  not  produce  a  discontinuance  of  the  said  Pro- 
secution.'' 


A'OTE.-Sce  1  Rev.  Code  of  1792,  ch.  66,  §  5,  and  ch.  67,  ^  4|  andl 
nev.  Code  of  1819,  ch.  69,  %  S^  and  eh.  71,  ^  6. 


Noah  Zake  v.  Jonathan  Zane* 

In  an  applieation  to  the  Coaotj  Court  to  establish  a  ferrjr,  the  applicant  ihoold 
•et  forth  in  hit  petition  that  he  ovot  the  land  either  on  both  tidea,  or  on  one 
aide  of  the  stream,  and  th<tt  a  poblie  road  has  been  establbhcd  through  the 
land  to  the  place  where  tlie  frrrr  b  sought  to  be  established. 

The  Act  of  Asaemblj  does  not  aothoiise  a  (>>unty  Coort  to  establish  a  fer^ 
across  a  stream  which  ia  a  boundary  of  the  State. 

At  a  Court  held  for  the  county  of  Ohio  in  March,  18 16, 
it  was  ordered,  on  the  application  of  Jonathan  Zane,  that 
a  Writ  issue,  directed  to  the  Sheriff  of  the  county,  com- 
manding him  to  impannel  a  jury  of  twelve  disinterested 
Freeholders,  to  meet  on  the  lands  of  Jonathan  Zane  on  Sa- 
turday, the  1 6th  March,  who  shall  view  the  place  pro- 
.  posed  by  the  said  J.  Z.  for  keeping  a  ferry  across  the  ri- 
ver Ohio,  from  his  lands  above  and  adjoining  the  town  of  % 
Wheeling,  who  should  be  first  sworn,  and  on  their  oath 
should  say  whether,  in  thdr  opinion,  public  convenience 
will  resuJt  from  the  establishment  of  such  ferry,  and  certify 
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the  same  to  the  Court  at  its  April  Term  ensuing,  in  the 
manner  prescribed  by  Law.  The  Writ  accordingly  is- 
sued, and  was  executed.  The  Inquisition  stated  that  it 
was  taken  on  the  lands  of  Jonathan  Zane,  lying  iii  the 
county  of  Ohio,  on  the  east  side  of  the  river  Ohio,  at  the 
upper  end  of  the  borough  of  Wheeling;  that  having  exam- 
ined the  place  proposed  for  a  ferry,  the  jury  find  that  a  pub- 
lic street  of  the  said  town  extends  to  the  same  on  the  bank 
of  the  river,  and  are  of  opinion  that  the  establishment  of 
the  ferry  will  be  a  public  convenience.  On  the  return  of 
the  Inquisition,  the  County  Court  established  the  ferry^ 
and  fixed  the  rates,  from  which  judgment,  Noah  Zane  ap- 
pealed to  the  Superior  Court. 

That  Court  adjourned  to  this  the  following  questions: 
1.  Whether  the  application  for  a  ferry  ought  not  to  set 
forth  that  a  public  road  was  laid  out  across  the  stream  over 
which  application  was  made  to  establish  a  ferry.  2.  Whe- 
ther the  application  ought  not  to  set  forth  more  distinctly 
that  the  applicant  owned  the  land  on  both,  or  on  one  side 
of  the  stream.  3.  Whether  the  Act  giving  power  to  the 
County  Courts  to  establish  ferries,  gave  them  any  power 
to  establish  a  ferry  across  a  stream  which  is  a  boundary  of 
the  State.  • 

The  Act  of  Assembly  (a)  by  its  first  section  provides, , 
th^t  wh^n  any  person  shall  own  the  lands  on  both  sides 
of  any  water-course  through  which  a  public  road  iSy  or 
shall  be  established^  and  shall  desire  to  keep  a  ferry  across 
such  water-course,  he  shall  apply  to  the  County  Court, 
who  shall  proceed  in  the  way  there  pointed  out.  The  3d 
sectiqn  directs  similar  proceedings  where  the  applicant 
«wns  the  land  on  one  side  only.  The  4th  section  directs, 
that  where  the  stream,  or  water  course  is  the  dividing  line 
between  two  counties,  application  shall  be  made  to  the 
Counts  of  the  two  counties  in  the  manner  pointed  out 
There  is  no  provision  made  for  the  case  here  occurring, 
viz:  the  water-course  being  the  dividing  line  between  this 
State  and  another. 

The  judgment  of  the  Court  is  as  follows  : 

<*The  Court  is  of  opinion,  that  where  a  person  makes 
application  to  a  County  Court  to  establish  a  ferry,  such  per- 


(a)  2  J&v.  Code  of  1808,  cb.  105  ;al80  2  Jiev.  Code  of  1810,  oh.  838,  p. 
£61. 
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son  ought  to  set  forth  in  his  application  that  be  owns  the 
land  either  on  both  sides  of  the  water-course  over  which 
he  seeks  to  establish  the  ferry,  or  on  one  side  of  the  said 
water>course;  and  that  the  said  application  ought  to  set  forth 
that  a  public  road  has  been  established  through  the  land  to 
the  place  where  the  ferry  is  sought  to  be  established.  The 
Court  deems  it  unnecessary  to  give  any  opinion  on  the  ques* 
tion  whether,  in  this  Case,  it  sufiBeiently  appears  by  the 
Record,  that  tJie  iapplicant  does  own  land  on  one  or  both 
sides  of  the  water-course.  And  on  the  third  question,  the 
Court  is  of  opinion,  and  doth  decide,  that  the  County 
Courts  have  not  the  power  to  establish  a  ferry  across  a 
stream  bounding  the  State,  by  virtue  of  the  Act,  intituled, 
^<  An  Act  giving  power  to  tlie  County  Courts  to  establish 
ferries,  and  to  regulate  the  rates  of  ferriage. '^ 


The   COMMOl^WEALTH   t.   JoHN    SPEER. 

The  falte  pasaine  at  a  true  note,  a  folae,  and  Ibrged  note,  purportine  to  be  a 
note  (tf  a  Bank,  (which  Bank  never  exiited,)  and  proeuring  geoda  Jty  n 


thereof,  is  not  nieh  an  offence  as  comes  within  the  Act  to  prevent  the  de« 
eeitfollj  obtaining  goods,  &c.  br  privj  tokens  or  eoanterfeit  letters  i  but  it  is 
a  pnUio  cheat  Jnmctabre  at  (Ummon  Lctw^  if  the  Defendant  knew  that  it 
'  was  sash  fiilse  note.  And  it  is  necessary  in  soch  Case  to  aver  (be  scienter 
m  the  Indietment 

The  Defendant  was  indicted  before  the  Superior  Court 
of  Law  for  Greisnbrier  county.  The  Indictment  set  forth 
that  he  did,  on  the  8th  April,  1816,  with  force,  &c.  at,  &c. 
faJsely  and  deceitfully  obtain  and  get  into  his  hands  and 
possession,  from  one  Thomas  Creigh,  three  yards  of  vel- 
vet, &c*  of  the  value  in  the  whole,  of  nine  dollars  eighty- 
seven  and  a  half  cents,  of  the  goods  and  chattels,  wares  and 
merchandize  of  the  said  Thomas  Creigh,  «nd  Bank-notes 
and  money  of  the  said  Thomas  Creigh,  to  the  further  amount 
of  ten  dollars  and  twelve  and  a' half  cents,  by  colour  and 
means  of  a  certain  false  note  and  token,  purporting  to  be  a 
Bank-note  for  twenty  dollars,  issued,  and  purporting  to  be 

9 


Digitized  by 


Google 


66  JUNE  TERM,  1817. 

payable  6n  demand  by  the  Ohio  Exporting  and  Importing 
Company,  at  their  Bank  in  Cincinnati,  and  purporting  to 
be  subscribed  by  one  Z.  Sharp,  President,  and  counter- 
signed by  J.  Lancej  Cashier,  and  which  said  false  note  the 
said  T.  C.  believed  to  be  a  true  Bank  note  for  twenty  dol- 
lars; and  that  he  the  Defendant  did  thereby,  and  therefor 
procure  the  said  T.  C.  then  and  there  to  deliver  to  him 
the  said  John  Speer,  the  goods  and  chattels,  wares  and  mer- 
chandizes. Bank  notes  and  money,  of  him  the  said  T.  0. 
aforesaid,  to  the  great  injury  and  deception  of  him  the  said 
T.  C.  to  the  evil  example,  &c.  contrary  to  the  form  of  the 
Statute,  &ic.  &c.  The  prisoner  was  convicted,  but  before 
judgment  was  rendered,  the  Court  adjourned  to,  this  Court 
the  following  questions:  1.  Is  the  falsely  passing  as  a  true 
note,  a  false  and  forged  note  purporting  to  be  a  note  of  the 
Bank  of  the  Ohio  Exporting  and  Importing  Company,  and 
purporting;  to  be  signed,  and  payable  as  in  the  Indictment 
is  set  forth,  and  procuring  the  goods  ancf  other  property  in 
the  Indictment  mentioned,  for  the  said  false  and  forged 
note,  when  no  such  Bank  or  Company  ever  existed  either 
chartered^  or  unchartered,  such  a  false  token  or  counter- 
feit letter  as  comes  within  the  true  intent  and  meaning  of 
the  Act  of  Assembly,  passed  November,  1789,  and  if  so, 
is  the  Indictment  in  this  Case  good  and  sufficient?  2.  If 
this  is  not  an  oflence  within  the  Act  of  Assembly,  is  it  an 
Indictable  oflTence  at  Common  Law,  and  if  so,  can  judg- 
ment be  given  against  the  Defendant,  upon  this  Indict- 
ment, that  he  be  imprisoned,  the  jury  not  having  assessed 
a  fine? 

Per  Curiam.  **The  Court  is  unanimously  of  opinion, 
that  the  falsely  passing  as  a  true  note,  a  false  and  forged  note 
purporting  to  be  a  note  on  the  Bank  of  the  Ohio  Exporting 
and  Importing  Company,  and  purporting  to  be  signed,  and" 
payable  as  in  the  Indictment  is  set  forth,  and  procuring 
the  goods  and  other  property  in  the  Indictment  mentioned 
for  the  said  false  and  forged  note,  when  no  such  Bank  or 
Company  ever  existed,  either  chartered,  or  unchartered,  is 
not  such  an  offence  as  can  be  prosecuted  under  the  Act  in- 
tituled, *^  An  Act  against  those  who  counterfeit  letters  or 
privy  tokens,  to  receive  money,  or  goods  in  other  men's 
names/'  passed  November  18th,  1789. 

And  the  Court  is  further  unanimously  of  opinion,  that 
the  offence  of  falsely  procuring  the  goods,  be.  of  other 
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men,  by  means  of  a  false  and  counterfeit  note,  such  as  it 
set  forth  m  the  Indrctment,  knowings  the  same  to  be  false 
and  counterfeit,  is  indictable  as  a  cheat  at  Common  Law, 
but  that  jud8;ment  cannot  be  rendered  against  the  Defend- 
ant in  this  Case,  because  the  Indictment  doth  not  expressly 
aver  that  the  said  Defendant  knew  that  the  said  note  was  a 
false  and  fraudulent  note/' 


JV07!B.— Tl»t  this  offenee  does  not  ooroe  within  th^  Statute  eoneerning 
privy  tokens,  teems  apparent  from  the  words  of  the  Act  itself.  The  false  to- 
k^  u  understood  to  be  soine  real  visible  mark,  or  thing,  sueh  as  a  key, a 
ri^,  6te.  presented  b]r  the  i>risoner|  as  eoraing  from  a  third perton  by  wbieh 
Che  person  defrauded  is  deceived ;  so  the  counterfeit  letter  is  m  the  name  of  a 
third  persoi).  8  Ea9t.  Cr.  Law,  p.  83t  j  i&.  p.  689 ;  3  ChUtv*9  Crim  Law^ 
997.  In  this  Case  the  Bank  note,  by  colour  and  means  of  which,  the  cheat  it 
eharnd  to  have  been  cflFeeted,  was  itot  presented  as  coming  from  a  third  per* 
son,  but  was  offered  in  a  ooune  of  trade,  by  the  prisoner  to  the  merchant,  and 
so  does  not  come  within  the  Sutute. 

The  Court  Were  of  opiuion  that  this  was  a  Cheat  indictable  at  Common  Law. 
The  distinction  between  such  cheats  as  are,  and  sueh  as  are  not  indictable,  is 
well  drawn  in  the  leading  Case  of  Rex  v.  Wheatly,  t  Borrow,  1125.  See  also 
Salkeld,  S79.  The  Queen  v.  Jones  .  Where  the  unfair  dealing,  operates  as  an 
injury  to  an  individtml  only,  against  whioh  ordinsry  caution  and  prudence  miif 
guard,  a  civil  action  only  lies ;  but  if  the  fraud  be  eflfeeted  bj  such  means  as  ara 
calculated  to  deceive  numbers.  It  is  indictable.  Thus  the  use  of  false  weights 
and  measures,  or  other  false  tokens,  or  if  there  be  a  conspiracy,  the  offence  ii 
public.  So  it  has  been  decided  that  the  deceitfully  obtaining  a  sum  of  moncj 
by  means  of  a  counterfeit  endorsement  is  indictable  as  a  cheat  at  Common 
Law,  the  same  being  a  false  token  ;  so  of  a  counterfeit  order.  Sec  Hakf^9  Case^ 
and  Firwcett*9  Case,  quoted  3  Etuft  Cronmt  Lav,  SS54S. 

By  these  authorities  this  Case  was  decided.  A  great  deal  of  the  trade  of  the 
country  is  carried  on  by  means  of  Bank  notes.  The  goods  were  here  fraudn* 
leotly  obtained  b]r  means  of  a  forged  &ank  note :  the  paper  on  th^  face  of  it  ap> 
peared  to  be  ooe  issued  by  a  sub«isting  Company,  to  be  signed  by  a  President, 
and  countersigned  by  a  Cashier:  it  was  calculated,  in  the  course  of  trade,  to 
deceive  numbers  ;  it  was  a  fofse  token  by  which  the  public  was  affected.  It 
was,  therefcre.  ao  indictable  offence. 

In  /<ar0'#Case,  2  Leach,  65S.  it  was  deckled  that  if  a  person  under  a  fiJse 
pretence  of  purchasing  Lottery  Tickets,  draurs  a  Chewie  on  a  Banker,  with 
whom  he  has  no  cash,  this  is  not  indictable  at  Common  Law;  for  this  is  no  false 
Idken,  but  merely  a  false  assertion,  or  bare  naked  lie.  Lord  JCer^on  said,  that 
the  drawing  of  the  Cheque  left  his  credit  exactly  as  it  was  before,  and  then^ore 
it  cannot  be  called  a  false  token :  and  Ltn^rence,  J.  said,  that  the  draft  was  no* 
thing  more  than  the  Defendant's  false  assertion.  But  in  this  Case,  the  forged 
aote  was  deemed  to  be  strictly  a  false  token,  and  therefore  Lara*9  Case  did 
not  applr.  The  use  of  this  false  token,  constituted  one  of  the  ingredieiitk  of  a 
cheat  inaictable  at  Common  Law,  but  as  it  was  not  presented  as  com'mg  fix>m  a 
third,  person,  it  was  not  emb|«ee<l  bv  the  Stamte. 

That  the  $denter  was  necessary  to \>e  averred  and  proved,  requires  no  remark. 

On  the  doctrine  of  cheats  at  CJomnion  Law,  and  by  Statute,  see  a  full  and  able 
Treatise  in  8  Ikufe  Crvum  Law^  816,  839. 

A  Statute  against  those  who  cheat  by  means  f^  fai»e  ftreiencei,  similar  to 
that  of  30  Oeo.  %,  ch.  di,  (as  amended  by  the  58  Geo.  d,  ch.  64,)  seems  to  be 
much  wanting  io  Virginia,  as  was  once  proved  in  the  Sup(  rior  Court  of  Hen- 
rice.  That  was  the  Case  of  one  Jomee  A,  Porter,  who  went  to  the  house  of  an 
i^omnt  old  woman,  and  falsely  pretended  that  he  was  a  <  'oUector  of  the  Pul^ 
.  lie  Taxes,  and  that  in  the  execution  of  his  said  preUnded  Office  he  had  come  to 
eoUect  her  taxes,  and  by  such  fraudulent  pretence  he  obtained  firom  her  twelTO 
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The  Commonwealth  v.  William  Bolls. 

Adjourned  Case  from  Fauquier.  The  Defendant  was 
Indicted  for  an  Assault  on  one  Ji$hby,  And  the  only 
question  was,  whether  the  venue  could  be  changed  by  the 
Superior  Court  to  another  county,  in  case  of  a  Misdemes- 
nor,  on  the  application  of  the  Defendant.    ^ 

Some  of  the  Court  were  of  opinion,  that  as  this  Court 
had,  for  a  long  period,  construed  the  Act  which  is  to  be 
found  in  the  1st  Rev,  Code  ch.  Q5j  %  6,  (and  is  the  same 
with  1  Rev.  Code  of  1819,  ch.  67,  %  8,  only  substitutmg 
'^Superior*'  for  ^* District  Courts,"}  to  extend  to  Misde- 
mesnors,  for  which  see  1  Virginia  Cases^  p.  125^  so  the 
new  Law  of  1807,  ch.  3,  §  14,  which  uses  nearly  similar 
terms,  ought  to  be  construed  to  authorise  the  Circuit  Courts 
to  change  the  venue  in  the  case  of  Misdemesnors.  But,  a 
majority  of  the  Court  were  decidedly  of  opinion,  that  nei- 
ther the  old  Law,  nor  the  more  recent  one,  authorised  ei- 
ther the  General  Court  formerly,  or  the  Circuit  Courts 
sow,  to  change  the  venue  in  any  but  Civil  Cases,  to  which 
Cases  alone  the  words  of  the  Acts  extended. 

Per  Curiam,  "  After  solemn  argumejnt  in  Court,  and 
free  and  full  discussion  in  conference,  and  mature  conside- 
ration had  therein,  it  is  the  opinion  of  a  majority  of  the 
Judges  present,  that  a  Superior  Court  of  Law  hath  not 
power  to  change  the  venue  in  any  Case  of  Misdemesnor." 

The  same  decision  was  made  in  a  Case  of  Hill  Carter. 


dollan.  He  was  bdioted  for  it»  and  the  juij  attened  hit  fioe  to  fife  hundred 
doUan,  bat  at  it  vas  not  alledged  in  the  lodietmeot  that  the  eheat  was  effected 
by  any  fiilse  token,  nor  by  means  of  a  eonqiiraey  between  the  Defendant,  and 
others,  the  judgment  was  arrested. 

Since  this  decision  of  the  General  Court,  the  Re? ised  Act  concerning  Forf^ 
ries  has  {Missed,  by  which  It  is  enacted,  that  the  Foigery  of  <*any  note  purport- 
ing to  be  the  note  of  a  Banking  Company »  when  there  is  no  such  Banking 
Company  in  existence,^'  and  the  otterniK  such  note,  knowing  it  to  be  fone^ 
shall  be  acyudged  to  be  Felony,  and  puiwhed  U  foch.  1  Jiev,  Code  of  1819, 
di.  154|  ft. 
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The  Commonwealth  v.  Jossph  Wildy. 

Adjourned  Case  from  Northumberland.  The  prisoner 
was  Indicted  for  Arson.  He  applied  to  the  Court  to  ehanee 
the  venue  to  some  other  Court  in  the  same  Circuit.  He 
made  afiBdavit  that  in  consequence  of  the  prejudices  gene- 
rally prevailing  against  bim^  he  could  not  have  a  fair,  and 
impartial  trial  in  that  county.  The  Court  deeming  the 
cause  sufficient)  but  doubting  its  power  to  make  such  order, 
adjourned  the  question  to  this  Court,  whether  it  could 
change  the  venue  in  a  Case  of  Felony. 

Per  Curiam.  ^'The  Court  is  unanimously  of  opinion, 
that  the  Superior  Court  has  no  po^r  to  change  the  venue 
in  any  Case  of  Treason  or  Felony." 


JVt>T£.^8iDee  these  deeiuoni  yrtre  nubde,  the  Law  bat  been  ebanged,  wad 
the  venue  may  now  be  efaaaged  in  any  Gate  of  Treaaon,  or  Feioay,  under  oei^ 
tain  r^olatJona,  and  in  Gate  of  Miadenieniori.  See  1  Bev,  Code  of  1819.  di. 
Ip9,  0  and  1$, 
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The  Commonwealth  v.  Levi  Gibson. 

If  a  verdict  be  agreed  on,  and  written  in  the  jury-room,  (in  a  Caie  of  Felonj,) 
and  then  in  open  Court  read  at  the  Tertriet,  (afler  the  jury  had  been  oom* 
manded  to  look  upon  the  prisoner,  and  aiked  if  they  had  agree<!  on  a  ver* 
diet,  to  which  they  replied  that  ther  had,)  and  if  the  Clerk  then,  in  open 
Court,  before  the  diicharKe,  amend  tlie  verdict  in  an  immaterial  point,  but 
before  the  amended  verdict  be  read,  one  of  the  jury  beine  sick,  retires  to  the 
jury-room,  departing  from  his  fellows,  and  the  Court,  without  the  knowledge 
of  them,  or  of  the  Court,  to  which  amended  verdict  the  eleven  agree,  yet  it 
ii  a  nullity,  for  the  twelflb  did  not  assent  to  it. 

A  verdict  in  such  ease  having  been  set  aside  as  inauflBcient,  a  venire  facku  de 
novo  may  be  awarded,  and  a  new  trial  had:  either  on  the  same  Indictmenti 
or  another.  ' 

After  a  verdiet  in  Felony  has  been  t*eoeived  and  read,  it  is  the  duty  of  the 
Clerk  to  direct  the  jury  to  hearken  to  their  verdict,  as  the  Court  has  re* 
eorded  it ;  then  to  repeat  it  to  them,  and  poll  them,  or  say,  *  And  so  sar 
you,  all,'*  or  words  to  that  ^eet :  and  then,  when  their  assent  is  given,  it  is 
perfected,  but  till  then,  any  ooe  has  a  right  to  retract. 

In  an  Indictment  for  murder,  it  is  indi8|)en8ible  that  the  killing  and  murder 
should  be  charged  to  be  done  with  '*  malice  aforethought." 

Although  the  assault  and  the  sub  be  charged  to  have  been  done  with  '*  maUce 
aforethought^'  and  the  conclusion  substitotes  for  those  words  the  word  mo* 
hdotuly^  yet  that  Is  not  sufficient. 

But  qfwere,  would  not  this  last  be  good  after  verdict? 

The  prisoner  was  indicted  in  the  Superior  Court  of  Buck- 
ingham, for  the  murder  of  Francis  Gibson.  The  Indict- 
ment was  in  the  Usual  form,  except  in  one  particular.  It 
charged  that  the  prisoner,  ** feloniously,  wilfully^  andqf 
.  his  ynalice  aforethought,^'  did  make  an  assault  on  the 
deceased;  the  same  terms  are  used  in  describing  the  stab, 
stick  and  thrust;  but  it  concludes  thus,  ^'  And  so  the  juror^ 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
Levi  Gibson,  him  the  said  Francis  Gibson,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  maliciously 
did  kill  and  murder  against  the  peace  and  dignity  of  the 
Commonwealth  of  Virginia;"  substituting  the  word  malt* 
ciously,  for  the  words  "ej/"  his  malice  (forethought.'^ 

The  prisoner  was  convicted  of  murder  in  the  second  de- 
gree, and  five  years  fixed  on  as  the  term  of  his  imprison* 
ment.  When  brought  up  to  receive  his  sentence,  he  moved 
the  Court  *<  to  set  aside  the  pretended  verdict  alledged  to 
be  rendered  against  him,  because  the  said  pretended  ver- 
dict is  not  the  verdict  of  the  jury  sworn  to  try  the  prisoner, 
one  of  the  jurors  being  absent  from  the  rest,  and  out  of 
the  presence  of  the  Court  at  the  time  the  said  pretended 
verdict  was  received  in  the  Court,  and  at  the  time  the 
jurors  were  discharged  by  the  Court,  which  was  not  known 
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to  the  said  prisoner,  or  his  Counsel,  at  the  time  of  the  ren- 
dition and  reception  of  the  said  pretended  verdict.      He 
also  moved  the  Court  to  set  aside  the  verdict,  [this  ought 
to  have  been  a  motion  to  arrest  the  judgment,]  for  that  he 
ought  not  by  the  Laws  of  the  land  to  be  convicted  of  mur- 
der on  the  said  Indictment,  the  same  being  by  Law  insuffi- 
cient to  charge  him  with  the  said  crime."     In  support  of 
his  first  proposition,  he  introduced  Charles  fVoodaorij  one 
of  the  jurors,  who  being  sworn,  said  that  he  came  into 
Court  with  the  rest  of  the  jurors,  after  having  agreed  to  a 
verdict  against  the  prisoner,  which  was   subscribed   by 
Oglesby  Scruggs^  and  that  he  remained  in  Court  until  the 
jurors^  names  were  all  called  over,  and  severally  answered 
to,  and  the  Clerk  asking  if  the  jury  had  agreed,  it  was  an- 
swered they  had,  and  the  Jury  directed  to  look  upon  the 
prisoner,  and  being  asked  if  the  prisoner  was  guilty  or  not, 
it  was  answered  guilty,  and  the  verdict  delivered  to  the 
Clerk,  and  the  same  that  had  been  agreed  to  in  the  jury- 
room,  read  aland  in  open  Court;  that  being  sick,  and  at 
this  moment  likely  to  faint,  he  requested  one  of  the  deputy 
sheriffs  who  was  standing  near  him,  in  the  rear  of  the  jury, 
to  attend  him,  and  stepped  into  the  jury-room,  where  he 
laid  down,  and  there  remained  until  the  jury  were  dis- 
charged; that  be  was  not  present  in  Court  at  the  discharge. 
Nor  -was  he  present  when  any  alteration  in  the  phraseology 
of  the  verdict  was  made  in  Court,  nor  at  any  time  after  he 
had  answered  to  bis  name,  and  heard  the  verdict  which 
had  been  by  the  jury  agreed  on,  in  their  room,  read  by 
the  Clerk  as  already  stated,  and  that  he  does  not  recollect 
to  have  had  any  communication  with  any  one  on  the  sub- 
ject which  had  been  before  the  jury,  while  thus  retired. 
ne  also  introduced  the  testimony  of  Robert  A  Gary^  the 
deputy  sheriff  who  attended  the  said  Charles  Woodson^  as 
above  stated,  and  stood  by  his  side  most  4)f  the  time^  and 
-   in  the  jury-room  door  the  rest  of  the  time;  and  although 
several  persons  were  in  the  room,  the  juror  had  no  con- 
versation with  any  respecting  the  subject  which  had  been 
before  the  jury:  that  he  was  near  the  juror  while  he  stood 
in  the  door  aforesaid,  but  as  he  lay  on  the  bed  in  the  room, 
he  could  not  at  every  moment  see  him;  that  he  was  igno- 
rant of  his  duty  to  inform  the  Court  that  the  juror  had 
withdrawn.*    And  the  evidence  introduced  by  the  prose- 
cution satisfied  the  Court,  that  after  the  jury  came  into 
Court  with  their  verdict  written  on  the  Indictment,  and 
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subscribed  by  one  of  their  body,  they  w«re  called  over  and 
answered  severaHy  to  their  names,  declaring  that  they  had 
agreed  in  a  verdict,  and  being  told  to  look  on  the  prisoner, 
they  said  he  was  guilty;  the  verdict  was  then  delivered  to 
the  Clerk,  and  by  him  read  aloud  in  open  Court:  the  jury 
-'  were  not  then  immediately  discharged  by  order  of  Court, 
but  some  alteration  in  the  terms  of  the  verdict  being  sug- 
gested by  the  prosecutor,  so  as  to  make  it  read  /<  Public 
Jail  and  Penitentiary-house,"  instead  of  **  Penitentiary,'* 
the  Clerk  was  ordered  to  make  it  in  the  presence  of  the 
Court  and  jury:  at  this  time  it  was  not  known  that  one  of 
the  jury  had  withdrawn:  the  Clerk,  to  effect  the  alteration, 
wrote  a  verdict  at  large  on  the  same  Indictment,  in  these 
words:  "We  of  the  jury  find  the  prisoner  guilty  of  murder 
in  the  second  degree,  and  ascertain  the  term  of  his  confine* 
ment  in  the  Public  Jail  and  Pe|iitentiary4iouse  to  be  five 
years,'*  which  was  subscribed  by  William  fFtUson^  ano- 
ther of  the  jurors,  and  read  aloud  in  open  Court,  assented 
to  by  the  jurors  present,  and  the  whole  being  supposed  to 
be  present,  were  then  discharged:  the  Clerk  run  his  pen 
across  the  verdict  delivered  iii  by  the  jury  in  the  first  in- 
stance, without  being  directed  so  to  do,  that  he  might  know 
which  to  regard  in  making  up  the  record,  and  that  the  ver- 
dict which  was  at  first  delivered  into  Court,  and  read  as 
above  stated,  being  the  verdict  agreed  by  the  whole  jury, 
is  in  these  words:  **  We  of  the  jury  bein^  impannelleid  for 
the  purpose  of  trying  Levi  Gibson^  for  the  murder  of  his 
brother,  Francis  Gibson^  are  of  opinion  that  the  said  Levi 
Gibson  is  guilty  of  murder  in  the  second  degree,  and  that 
he  the  said  Levi  Gibson  be  confined  in  the  Penitentiary  for 
the  term  of  five  years.'*     Signed  Oglesby  Scruggs. 

On  this  statement  and  evidence,  the  Superior  Court  ad- 
journed to  this  Court  the  following  questions: 

1.  Can  this  Court  disregard  the  verdict  which  was  writ- 
ten in  Court  as  above  stated,  and  refer  to  the  verdict  which 
was  first  delivered  by  the  jury  into  Court,  as  above  stated, 
as  an  existing  verdict  of  the  jury  in  the  terms  in  which  it 
is  written  ?  If  so,  2.  Is  this  verdict  sufficient  to  authorise 
this  Coupt  jto  give  judgment  against  the  prisoner,  that  he 
be  confined  in  the  **  Public  Jail  and  Penitentiary-house?** 
3.  Is  the  Indictment  sufficient  in  Law  to  charge  the  pri- 
soner with  the  crime  of  murder?  And  4.  What  farther 
proceedings  ought  to  be  had  against  the  prisoner? 
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Notes  of  argument  by  Coansel  for  the4>ri80Der  were  laid 
before  the  Court. 

'  He  argued,  that  the  Itulictment  was  iosuffioieat  to  charge 
the  crime  of  murder,  because  it  does  not  alledge  that  the 
prisoner,  <^  of  bis  malice  aforethought,''  murdered  the  de- 
ceased, (a)  Terms  used  by  the  X«aw  expressive  of  high  cri- 
minality, and  of  the  very  gist  of  the  crime,  should  be  re- 
tained in  Indictments.  It  is  for  the  safety  of  the  accused, 
that  the  jury  should  see  the  enormity  of  theofieoce  chai^ged, 
as  this  may  induce  them  to  be  cautious  in  requiring  evi- 
dence to  support  the  Indictment. 

The  verdict  which  was  riscorded  was  rendered  by  eleven 
jurors,  and  was  therefore  not  good:  the  twelfth  being  ab- 
sent, never  assented  to  it.  Nor  can  the  verdict  first  pre- 
sented to  the  Court  be  received  to  found  a  judgment  upon, 
because  eleven  of  the  jurors  retracted  from  it,  and  this  they 
had  a  right  to  do  before  the  verdict  is  recorded,  but  not 
after.  2  Hale's  H.  P.  C.  p.  299.  He  further  contended, 
that  if  the  verdicts  be  insufficient,  or  the  Indictment  insuffi- 
cient to  charge  him  with  murder,  there  ought  to  be  no  fur- 
ther proceedings  against  him^  and  quoted  Sex  v.  Huggins^ 
2  Str.  882. 

The  following  is  the  judgm.ent  of  the  Court: 

^' This  Court  is  of  opinion,  and  doth  decide,  that  the 
verdict  which  was  written  in  Court  is  a  nullity,  because  it 
was  only  agreed  to  by  eleven  jurors,  the  twelfth  juror  hav- 
ing retired  from  the  Court  before  it  was  written  and  re- 
ceived, and  that,  therefore,  the  Superior  Court  ought  to  dis- 
regard the  sajd  verdiotf  and  the  Court  is  further  of  opinion, 
that,  in  a  Case  of  Felony, (d)  after  the  verdict  is  rendered 
by  the  jury,  and  read  in  open  Court,  it  is  the  duty  of  the 
Clerk  to  direct  the  jury  to  hearken  to  their  verdict  as  the 
Court  has  recorded  it,  and  then  to  repeat  the  verdict  to 
them,  and  either  to  poll  them,  or  to  say  to  them,  ^  And  so 
say  you  All,'  or  words  to  that  effect,  in  which  latter  C2{y,  . 
if  none  of  the  jury  express  their  dissent,  the  verdict  ougnt 
to  stand  as  recorded,  and  that  until  the  assent  of  the  jury 
is  expressed  in  one  of  these  ways,  the  jury  has  a  right  to 
retract',  and  until  after  the  assent  of  the  jury  is  expressed 
as  aforesaid,  the  verdict  is  not  perfected:  that  the  first  ver- 


[l]l 


Hale's  H.  P.  C.  450. 
See  Cfdttn'i  O.  Latv^  UX  tol.  p.  635-6. 
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diet  rendered  in  this  Case,  was  imperfect  in  these  particu^ 
lars,  and  therefore  no  judgment  can  be  rendered  on  it 

The  Court  is  further  of  opinion,  that  in  Indictments  for 
murder,  it  is  necessary  to  aver  that  the  person  indicted, 
<of  his  malice  aforethought  killed  and  murdered  the 
deceased;  that  these  words  ^malice  aforethought,'  cannot 
be  supplied  by  others  whose  import  may  be  the  same:  that 
although  it  is  averred  in  this  Case,  that  he  did  'feloniously, 
wilfully,  and  of  his  malice  aforethought,'  give  the  mortal 
wound,  and  although  in  the  conclusion  the  Indictment  does 
aver,  that  he,  *  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  maliciously  did  kill  and  murder,'  &c.;  yet 
as  the  words  'of  malice  aforethought,'  are  not  used  in 
that  conclusion,  the  Indictment  in  this  Case  cannot  be  sup- 
ported as  an  Indictment  for  murder.  This  Court,  however, 
declines  deciding  whether  the  Indictment  would  be  good 
after  verdict,  by  virtue  of  the  Statute  of  Jeofails,  passed  in 
1804,  having  already  decided  in  this  Case,  that  the  verdict 
cannot  stand.  This  Court  is  further  of  opinion,  that  the 
verdict  being  imperfect^  it  ought  to  be  set  aside,  and  a 
venire  facias  de  novo  awarded,  and  a  new  trial  had  of  the 
prisoner,  either  on  this  Indictment>  as  an  Indictment  for 
man-slaughter,  or  on  a  new  Indictment  for  murder:"  which 
is  ordered  to  be  certified^  &lc. 


The  CoMMomvEALTH  V.  John  Lovbtt. 

A  Special  Setsioo  of  a  Superior  CJourt  of  Law  held  for  the  trial  of  offf^noet.  is  not 
ihe  ihirtl  Term  within  the  meaning  of  the  Aet,  (1  Rev.  C4>de  of  1819.  eh.  169« 
^ct.  ^,)  but  h  a  tubititute  for  it,  and  therefore,  where  there  was  a  fiiilure  to 
hold  two  regular  Terms,  and  then  a  S|>eeial  Session  wa«  held,  at  which  the 
prttoner  was  not  tricrl ;  but  being  indicted  at  the  regular  Term  suco^^eding  the 
Special  Session,  he  dught^ot  to  be  discharged  from  the  crime,  but  may  be 
tried. 

The  prisoner  was  brought  before  an  Examining  Court 
for  Norfolk  Borough,  on  the  27th  October,  1815,  on  a 
eharge  of  Larceny,  and  was  remanded  to  the  Superior  Court 
for  a  trial  for  .the  crime.     The  first  regular  Term  of  the 
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.  Superior  Court  (in  May,  1816,)  was  not  hoklen,  on  account 
of  a  contagious  disease  in  Ihe  town  where  it  was  appointed 
to  be  held:  the  second  regular  Term  was  also  not  holden 
in  October,  1816,  in  consequence  of  the  sickness  of  the  . 
Ju<lge;  but  a  Special  Session  of  that  Court  was  held,  on  the 
27th  January,  1817,  under  the  authority  of  the  warrant  of 
the  Judge  of  that  Court,  in  conformity  with  the  Act  of 
1814,.(fl)  for  the  trial  of  all  persons  charged  with  offences 
punishable  capitally,  or  by  imprisonment,  and  who  had 
been  imprisoned  in  the  Jail  of  such  Court,  or  let  to  bail 
previous  to  those  regular  Terms.  At  that  Special  Session, 
the  prisoner  was  not  indicted  or  tried.  At  the  regular 
Term  of  that  Court,  in  May,  1817,  the  prisoner  was  in- 
dicted; he  pleaded  in  bar  of  the  Prosecution,  that  he  had  not 
been  tried,  ai  or  be/ore  ihe  third  Term  of  the  said  Supe^ 
rior  Court  after  his  examination  of  the  said  Larceny  before 
the  said  Justices,  and  prayed  the  judgment  of  the  Court 
that  he  might  not  now  be  charged,  and  that  he  might  be 
discharged  of  the  crime.  The  Attorney  for  the  Common- 
wealth replied  specially  to  the  plea,  setting  forth  that  the 
Court  was  not  held  at  the  regular  Terms  aforesaid,  and 
that  at  the  Special  Session  the  whnesses  against  the  pri- 
soner did  not  attend,  and  could  not  be  procured  in  time  to 
enable  the  Attorney  to  indict  him.  The  prisoner  demur- 
red to  the  replication,  and  there  was  joinder.  The  Supe- 
rior Court  being  of  opinion  that  the  correct  construction 
X)(  the  10th  section  of  the  Act,  entitled,  *' An  Act  direct- 
ing the  method  of  proceeding  against  free  persons  charged 
with  crimes,"  fcc.(A)  should  be  settled,  adjourned  to  this 
Court  the  question,  **  whether  the  demurrer  filed  by  the 
said  John  Loveti^  in  this  Case,  ought  to  be  sustained  by 
the  Court,  and  the  said  John  discharged  from  this  prose- 
cution ?"  That  section  declares  inter  dliaj  *<  and  if  he  be 
not  tried  at  or  before  the  third  Term  after  his  examination 
before  the  Justices,  he  shall  be  forever  discharged  of  the 
crime."  • 

The  following  was  the  judgment  of  the  Court: 

**  This  Court  is  of  opinion,  and  doth  decide,  that  the  Spe- 
dal  Session  of  the  Superior  Court  of  Norfolk  county,  ap- 

(fl)  ^eu  of  1814,  oh.  30j  now  ioeorporMed  in  Uie  Isi  Rev:.Ct^de  of  1810, 

lb)  I  Rei^Code  o(  l7©2^oh.  7\  %  10,  p.  103-4;  now  sec  1  B&v.  Code  oC 
1819,  «ai.  169,  §28,  p.  607. 
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poioted  and  held  in  January,  1817,  as  set  forth  in  the  plei^- 
ings  in  this  Case,  was  hot  the  third  Term  of  the  said  Court' 
after  the  said  prisoiter  was  remanded  for  trial  by  the 
Examining  Court,  within  the  meaning  of  the  tenth  section 
of  the  Act  of  Assembly,  intituled,  ^  An  Act  directing  the 
method  of  proceeding  against  free  persons  charged  with 
certain  crimes,'  be.  but  that  the  said  Special  Session  was 
a  substitute  for  the  second  regular  Term  of  the  said  Courts 
and  that,  therefore,  the  demurrer  of  the  prisoner  to  the 
replication  of  the  Commonwealth,  ought  to  be  over-fuled.'^ 


The  Commonwealth  v.  James  Chalmers. 

.  Where  an  Inforroation  is  filed  on  a  dereetlve  Presentment,  but  the  Defendant 
plead*  to  the  Information,  and  there  is  a  verdict  against  him,  he  cannot  arrett 
the  judgment  beoause  the  Preaentment  ohamd  no  offenee,  or  because  there 
was  a  variance  between  the  Presentment  and  Information. 
The  jadg;ment  cannot  be  arrested,  afler  verdict  against  a  Defendant,  because 
the  Presentment  does  not  state  whether  the  witnesses  on  whose  evidence  it 
▼as  found,  were  called  for  by  the  Grand  Jury,  or  sent  to  them  by  the  Court, 
or  because  the  name  of  the  Prosecutor  was  not  written  at  the  foot  of  the 
Informatioo. 

The  Defendant  was  presented  by  the  Grand  Jury  at  the 
♦  Superior  Court  of  Isle  of  Wight,  "for  selling  by  retail, 
spirituous  liquors,  to  wit:  apple  brandy,  at  his  house  in  the 
county  of  Isle  of  Wight,  to  be  drank  at  the  place  where 
sold,t)n  the  Ist  April,  1816,  by  the  information  of  Thomas 
Hardy  znA  Lemtiel  fFdmbereil.^^  An  Information  was 
subsequently  filed  against  him,  charging  him  with  haying 
retailed  the  spirituous  liquors  without  license.  The  Infer* 
mation  was  well  drawn  in  all  re^>ects.  The  Defendant 
pleaded  not  guilty,  and  the  jury  convicted  him.  He 
moved  the  Court  in  arrest  of  judgment,  for  the  following 
reasons:  1.  That  the  Presentment  of  the  Grand  Jury,  (upon 
which  alone  this  Prosecution  is  founded,  and  the  Informa- 
tion fWed,)  does  not  charge  any  offence  whatever,  in  this, 
that  it  does  not  cl^arge  that  the  selling  by  retail  was  done 
without  a  license,  or  other  legal  authority.    2.  Because  the 
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Information  filed  varies  materially  from  the  said  Present- 
ment^ in  that  particular.  S.  Because  it  does  not  appear  by 
the  Presentment  of  the  Grand  Jury,  that  it  was  made  on 
their  own  knowledge,  or  on  the  information  of  two  of  their 
own  body,  or  of  aiw^  witness  called  in  by  the  Court  or 
Grand  Jury^  and  no  Prosecutor  is  written  at  the  foot  of  the 
Information." 

The  Superior  Court  adjourned^  this  Court  the  question, 
^'  whether  the  reasons  nled  in  arrest  of  judgment,  or  either 
of  them,  be  sufficient  to  arrest  the  judgment  in  this  Case?" 

<^This  Court  decided,  unanimously,  that  the  reasons  as- 
signed by  the  Defendant,  in  arrest  of  the  judgment  in  this 
Case,  are  insufficient  for  that  purpose;  the  Defendant  bay- 
ing appeared  and  pleaded  not  guilty  to  the  Information, 
and  there  being  a  verdict  rendered  in  the  Case." 


The  C0MMONWEAI.TH  V.  Nathaniel  Terry. 

Playiog  at  Cards  in  a  Tavern  it  unlawful  Gaming,  whether  the  party  beta  or  not. 

The  Defendant  was  presented  by  the  Grand  Jury  of  Hali- 
fax Superior  Court,  for  unlawful  Gaming  at  Cards  in  a  Ta- 
vern. The  jury  found  **  the  Defendant  guilty  of  playing, 
as  stated  in  the  Presentment,  but  not  guilty  of  betting;  if 
the  Law  arising  from  the  facts  stated,  be  for  the  Defen- 
dant, we  find  the  Defendant  not  guilty;  if  the  Law  be  for 
the  Commonwealth,  we  find  the  Defendant  guilty .*'    The 

Suestion  arising  from  this  verdict,  was  adjourned  to  the 
kneral  Court 

Per  Curiam,  ^^  The  Court  is  of  opinion,  that  the  act 
of  playing  at  Ccurds  in  a  Tavern,  whether  the  person  so 
playing  bets  or  not,  is  Gaming,  within  the  true  intent  and 
meaning  of  the  several  Laws  made  to  prevent  unlawful  Ga* 
ming,  and  that  judgment  ought  to  be  rendered  on  the  ver- 
dict in  this  Case.^'  , 
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John  Kinci  v.  The  Commonwealth, 

Murder,  diitinguiihed  from  MaiMlaujrhter.    Dying  declarations,  when  ad- 
mimble. 

This  WM  a  petition  for  a  Writ  of  Error.  The  petitioner^ 
was  indicted  in  the  Superior  Court  of  Spottsylvania,  of  the  ' 
murder  of  John  Goss.  He  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  ap  Imprisonment  in  the 
Public  Jail  and  Penitentiary -house  for  18  years.  After  the 
conviction,  ha  moved  the  Court  to  set  aside  the  verdict,  and 
grant  him  a  new  trial,  on  the  ground,  that  the  verdict  was 
contrary  to  evidence;  which  motion  was  over-ruled  by  the 
Court.  He  excepted  to  the  opinion  of  the  Court,  and  ^ 
his  request,  the  evidence  as  given  on  the  trial,  was  inserted 
in  the  exceptions}  the  exceptions  are  as  follows: 

^^  Memohandum:  On  the  trial  of  this  Indictment,  the 
following  evidence  was  given,  and  at  the  request  of  the  pri* 
soner,  is  drawn  up  by  the  Judge  from  his  notes,  after  the 
conviction.  Claiborne  fV.  Darrett^  a  witness,  called  on 
by  the  Commonwealth,  deposed,  that  on  the  evening  of  the 
day  of  last,  the  prisoner,  John  Kingy  with 

John  OosSy  the  deceased,  and  one  Burnett^  and  Mankin^ 
and  the  witness,  and  several  others,  were  at  a  small  house 
near  the  new  Toll-bridge  ir^  the  town  of  Fredericksburg. 
The  prisoner  and  Burnett  began  to  play  at  Cards  on  the 
counter  for  whiskey,  and  the  prisoner  lost  a  half  pint  of 
whiskey  with  Burnett^  which  the  witness  says  was  not 
called  for:  the  prisoner  then  played  with  John  OosSf  the 
deceased,  and  Ooss  lost  a  half  pint  of  whiskey  to  the  prison*' 
er,  which  Goss  immediately  called  for,  and  it  was  brought  . 
They  continued  playing,  and  when  the  cruet  of  whiskey 
was  nearly  out.  Cross  said  it  was  the  whiskey  he  had  called 
for:  the  prisoner  said  no,  it  was  the  whiskey  he  had  lost 
with  Burnett.  Goss  Maintained  it  was  not,  and  King^ 
the  prisoner,  said,  any  person  who  said  he  had  not  brought 
in  the  whiskey  he  had  lost  with  Burnett^  told  a  damn'd 
Hq.  Gossy  the  deceased,  said  he  would  not  take  the  lie 
from  any  man,  and  began  to  strip  off  his  coat,  and  stripped 
iL  The  prisoner  made  no  preparation  to  fight,  and  when 
they  engaged  the  prisoner  had  on  hi's  coat  and  hat.  At  this 
time  and  when  they  were  playing,  they  were  on  opposite 
sides  of  the  counter,  and  the  end  of  the  counter  was  not  far 
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from  the  door  which  opened  into  the  street;  OasSy  the  de- 
ceased, being  on  that  side  of  the  counter  which  would  ena- 
ble him  to  get  to  the  door  first.  After  Ooss  had  pulled  off 
his  coat,  both  of  them  made  towards  the  end  of  the  counter 
for  the  purpose  of  fighting,  both  appearing  to  be  very  an- 
gry with  each  other ;  they  both  tried  to  get  hold  of  each 
other.  Mankin  stf^pped  in  between  them  to  try  to  keep 
them  apart,  but  finding  he  could  not,  he  stepped  aside; 
whereupon,  the  prisoner  and  the  deceased  caught  hold  of 
each  other;  the  deceased  with  both  his  hands  on  the  prison- 
er's shoulders,  and  the  prisoner  with  one  hand  on  the.ahouU 
der  of  the  deceased.  The  witness  saw  no  blows  pass. 
GoH8y  the  deceased,  immediately  let  both  of  his  hands  fall 
from  the  shoulders  of  the  pri.soner  and  clapped  both  of  them 
on  the  bottom  part  of  his  own  belly,  crying  put,  *'  he  has 
stabbed  me  with  a  knife  in  the  belly."  The  deceased  then 
stepped  back  a  little,  unbuttoned  his  pantaloons,  and  his 
entrails  came  out  of  the  wound.  Kingy  the  prisoner,  picked 
up  his  hat,  (which  had  fallen  off,)  and  went  out  at  the  door; 
at  the  time  they  engagf^.  the  deceased  was  between  the 
prisoner  and  the  door.  The  witness  went  with  the  deceased 
to  Mr!  Jones's,  the  distance  of  yards.     He  walked, 

(with  assistance,)  about  one  half  of  that  distance;  but  be- 
coming weak  from  pain  and  loss  of  blood,  he  was  carried 
the  other  part  of  the  way.  The  witness  stayed  with  the 
deceased  all  night,  setting  up  with  him  the  greatest  part  of 
the  night.  He  was  in  great  pain,  and  repeatedly  said  he 
was  a  dead  man.  The  next  morning,  about  breakfast  time, 
the  witness  again  went  to  see  him.  He  was  in  great  pain^ 
and  weak.  Several  people  were  there,  who  told  him  tlut 
he  would  recover;  he  said  no,  he  had  no  hope  of  recover- 
ing. About  this  time,  (that  is,  nine  or  ten  o'clock  in  the  ' 
morning,)  the  witness  heard  the  deceased  say  that  King' 
had  shed  innocent  blood.  The  said  Goss  died  that  day,  - 
about  three  or  four  o'clock  in  the  afternoon.  This  witness 
further  deposed,  that  a  few  days  before  this  event,  he  saw 
the  prisoner  grinding  the  dirk,  (which  is  now  produced  in 
Court,  having  a  blade  about  five  inches  in  length,  made  of 
an  iron  file,  fixed  in  a  handle,  and  has  a  leather  sheath,) 
on  his  grind-stone.  The  witness  knew  the  instrument  so 
well  that  he  described  it  to  several  people  before  the  prison- 
er was  carried  before  a  Magistrate.  Whilst  he  was  grind- 
ing it,  the  witness  asked  him  what  he  meant  to  do  with  it: 
the  prisoner's  reply  waa^  that  be  meant  to  kilV  a  shoat.with 
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it.  The  witness  afterwards  saw  the  prisoner  whetting  the 
same  dirk  on  his  oil-stone  in  the  shop  where  they  both  work* 
ed.  The  prisoner  then  informed  him,  that  he  had  afew  nights 
before  received  a  severe  blow  over  -his  right  eye  from  a 
stone,  whilst  sitting  in  his  own  room,  thrown  through  the 
window  by  some  person*  and  that  he  meant  to  have  his  re- 
venge on  the  person  who  had  done  it.  The  witness  further 
deposed,  that  the  prisoner  had  no  suspicion  that  the  deceased 
was  the  person  who  had  thrown  the  stone  at  him,  but  sus-' 
pected  another  man.  The  witness  further  said,  that  seve- 
ral persons  were  in  the  shop  when  this  declaration  was 
made,  and  mentioned  Bruce  and  Cosh  as  being  present. 
The  witness  further  stated,  that  as  far  as  he  knew  or  be- 
lieved, there  had  been  no  previous  quarrel,  or  grudge,  be- 
tween the  deceased  and  the  prisoner;  that  there  were  many 
Ersons  in  the  shop  where  the  quarrel  took  place,  that  stood 
tween  the  place  where  the  prisoner  stood  and  the  door, 
when  the  quarrel  commenced;  all  of  whom  except  Mankin, 
seepied  anxious  for  the  fight  between  the  prisonar  and  the 
deceased,  becmifte  they  thou^t  they  were  pretty,  equally 
matched,  and  it  would  be  a  hard  fight.  Doctor  Carmi' 
chael  deposed,  that  he  was  called  in  to  see  the  deceased, 
about  eight  or  nine  o'clock  in  the  evening.  A  large  por- 
tion of  the  entrails  were  out,  and  the  entrails  much  cut  and 
wounded.  The  witness  believed  that  he  would  die  from . 
the  first  But,  although  he  was  satisfied  of  it,  he  never 
heard  the  deceased  intimate  that  he  expected  to  die;  indeed, 
to  the  last  hour  he  never  seemed  to  be  apprized  of  his  des- 
perate situation,  from  any  remarks  which  the  witness  heard, 
him  make,  haac  Jones  deposed,  that  the  deceased  slept 
all  night  nearly.  He  nerer  heard  him  express  any  thing 
about  bis  situation;  never  heard  him  express  a  hope  of  re- 
covery, or  expectation  of  death.  John  Carter  deposed, 
that  he  went  to  see  the  deceased  about  ten/ or  eleven,  or 
twelve  o'clock,  (soon  after  his  breakfast)  of  the  day  he  died; 
heard  the  deceased  say  that  he  should  certainly  die,  that  he 
had  no  hopes  of  living  till  sunset — had  no  shadow  of  hope: 
That  he  was  going  out  of  the  world  unprepared,  but  that 
he  hoped  for  mercy*  [^Note.  The  testimony  of  Cartni- 
ehaely  Jonesy  and  Carter,  was  introduced  before  Durrett 
closed  his  testimony;  in  order  that  the  Court  might  ascer- 
tain whether  it  was  proper  to  admit  the  declaration  of  Goss, 
(the  deceased,)  made  to  Durrett,  <Uhat  King  had  shed 
innocent  blood,''  as  the  declaration  of  a  dying  man;  the 
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Court  being  of  opinion,  that  to  make  that  declaration  ad- 
missible evidence,  it  was  necessary  not  only  that  the  per- 
son should  be  dying,  but  that  he  should  be  conscious  he  was 
dying,  and  that  there  was  no  hope  of  his  living,  at  the  time 
the  declaration  was  made.  .  On  hearing  the  evidedce  of  the 
last  witness,  as  well  as  that  of  Durretty  the  evidence  of  the 
declaration  was  admitted.]  Richard  Johnston  deposed, 
that  he  with  others,  pursued  King^  the  prisoner,  and  was 

E resent  when  he  was  arrested.  The  prisoner  denied  that 
e  had  any  dirk.  Mr.  Orrill^  who  was  present,  said  he 
had  a  dirk,  whereupon,  Mr.  Bensony  and  another  person 
seized  hold  of  his  arms,  and  Orrill  found  the  dirk  on  the 
prisoner,  and  took  it  from  him,  and  the  dirk  now  produced 
in  Court  is  the  one  which  was  taken  from  him.  fFiiiiam 
Orrill  deposed,  that  he  was  present  when  the  occurrence 
took  place.  The  prisoner  and  the  deceased  played  for  li- 
quor; Ooss  lost  and  called  for  a  cruet,  and  it  was  brought; 
when  the  cruet  was  nearly  out.  King  said  it  was  the  whis-  . 
key  he  had  lost  with  Burnett;  Oos8  said  no,  it  was  the 
whiskey  he  himself  had  lost  Kingj  the  prisoner,  said,  if 
any  man  said  it  was  not  his  whiskey,  he  told  a  story,  or  a 
lie  (he  could  not  positively  say  which,'  but  thinks  th^  word 
was  story.)  Goss  said  he  would  not  take  it,  and- pulled 
off  his  coat  The  prisoner  made  no  such  preparation  to 
fight  They  both  advanced  towards  the  end  of  the  coun- 
ter, apparently  very  angry,  and  got  hold  of  each  other. 
Ooss  cried  out  he  was  stuck  with  a  knife,  and  the  witness 
saw  the  prisoner  sheath  an  instrument.  When  King  left 
the  house,  the  witness  with  others,  pursued  him  over  the 
bridge,  and  caught  him.  The  witness  stated  to  the  others 
that  the  prisoner  had  a  dirk,  which  the  prisoner  denied. 
Two  of  the  party  seized  hold  of  the  prisoner's  arms,  and 
the  witness  on  searching  him,  found  the  dirk  in  his  left 
band  breeches  pocket;  the  same  dirk  now  produced  in  Court. 
On  being  asked,  the  witness  says  that  he  saw  King  have 
hold  of  Ooss^^  shoulder,  but  can't  tell  which  seized  first 
The  witness  being  cross-examined  said,  that  King  had 
been  hurt  some  days  before  by  a  blow  on  his  head,  but  he 
never  heard  him  say  who  had  done  it.  Ooss  was  nearest 
the  door  when  the  quarrel  began,  but  if  King  had  intended 
to  have  gone  out  of  the  door^  he  might  easily  have  done  so. 
Both  King  and  Ooss^  seemed  equally  anxious  for  the  fight 
Most  of  the  company  were  anxious  for  it,  as  they  were 
young  men  of  about  the  same  size.     He  says  that  Mankin 
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did  get  in  between  them  to  separate  them,  and  did  hot  take 
hold  of  King  alone.  John  Burnett ^  a  witness  called  by 
the  prisoner,  deposed  that  he  was  present.  He  beard  Oass 
say  that  he  would  not  be  cursed  by  any  roan,  and  pulled 
off  his  coat:  there  was  a  tin  cup  with  water  in  it,  on  the 
counter;  Goss  took  hold  and  threw  the  water  towards 
King  J  and  a  part  of  it  went  on  the  witness  himself  and  his 
little  girl,  but  whether  or  not  any  part  of  it  touched  King 
he  cannot  say.  There  were  a  number  of  persons  in  the 
shop  between  the  prisoner  and  the  door,  all  of  whom 
^emed  anxious  for  a  fight.  The  witness  had  a  little  girl 
with  him,  and  as  soon  as  the  quarrel  commenced,  he  tried 
to  get  out  at  the  door  with  the  girl,  but  these  persons  in- 
tercepted him,  forming  a  line  across  the  door,  and  the  wit- 
ness though  very  anxious  could  not  get  out  Durreit  and 
Orrill  being  asked  stated,  that  they  did  not  see  any  water 

.  thrown  by.  GosSy  and  that  if  it  had  been  thrown,  they 
thought  they  must  have  seen  it.  Durretty  Orrill  and  Bur» 
nett  stated,  that  the  prisoner  had  received  a  severe  blow 

.  on  the  head  a  short  time  before  (the  mark  of  which  was 
still  visible,)  and  the  prisoner  here  in  Court  opened  his 
waistcoat  to  shew  that  his  collar-bone  was  at  this  time  in- 
jured, which  injury  he  alledged  he  had  received,  when  the 
blow  on  the  head  was  given,  but  the  witnesses  knew  no- 
thing of  the  injury  to  the  collar-bone.  The  prisoner  and 
(he  deceased  were  about  equal  in  size,  land  the  deceased 
was  a  very  strong  athletic  man.  The  above  is  all  the  evi- 
dence which  was  given  on  this  prosecution,  so  far  as  the 
Judge  of  the  Court  can  now  recollect,  with  the  aid  of  bis 
notes. 

During  th6  argument  of  this  Case,  the  Counsel  for  the 
prisoner  contended,  that  in  every  Case  of  a  scufiSe  or  com- 
bat between  two  parties,  v^rhere  death  ensues,  by  a  blow 
given  during  the  scufi^e  or  combat,  and  there  was  no  pre- 
vious malice,  quarrel,  or  grudge  between  the  parties,  the 

.  offence  cannot  be  more  than  man-slaughter.  fThe  Court  be- 
ing called  on  for  an  instruction  to  the  jury  on. this  ques- 
tion, charged  them  to  the  intent  following,  to  wit:  That, 
if  they  were  satisfied  that  the  mortal  blow  was  given  by 
the  prisoner,  they  were  to  consider:  1.  Whether  the  blow 
was  given  in  self-defence.  2.  Whether  it  was  given  in  the 
heat  of  blood  during  a  combat  If  the  parties  were  actu- 
ally engaged  in  a  combat,  and  the  mortal  blow  was  given 
during  the  heat  of  the  combat,  the  Law  paid  so  much  re- 
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gard  to  the  infirmity  of  human  nature,  as  to  consider  the  of- 
fenee  to  be  man-slaughter  only;  but  if  the  combat  had  just 
commenced  and  the  first  blow  that  was  given  (after  the  par- 
ties had  mutually  seized  each  other)  was  the  mortal  stab 
with  a  deadly  weapon,  the  Law  considered  that  malice 
was  implied  from  the  use  of  a  deadly  weapon,  where  the 
provocation  was  slight;  and  that  In  such  Case  the  ofiience 
would  be  murder;  and  this,  although  it  might  be  the  inten- 
tion- of  the  deceased  to  carry  on,  and  ^sontinue  a  com- 
bat 

The  above  fs  the  Bill  of  Exceptions  which  was  signed 
and  sealed  by  the  Court.    - 

The  prisoner  by  his  Counsel,  now  applied  to  this  Court 
for  a  Writ  of  Error  to  the  judgment  of  the  Superior  Court, 
and   assigned  the  following  errors:  1.  That  the  oflence 
proved  by  the  evidence  was  at  most  man-slaughter,  and  con- 
sequently the  jury  erred  in  convicting  your  petitioner  of 
murder,  and  the  Court  erred  in  refusing  a  new  trial.    The 
Case  made  out  by  the  evidence,  is  that  of  a  sudden  quarrel, 
ID  which  the  first  threat  of  violence  came  from,  and  pre- 
paration to  use  it  was  made  by,  the  deceased  alone.     The 
parties  surrounded  by  persons  anxious  for  a  fight,  whose 
position  as  wellas  that  of  the  deceased,  intercepted  the  re- 
treat of  the  petitioner,  and  in  which  the  mortal  blow  was 
given  at  the  time  the  petitioner  thus  threatened  and  sur- 
rounded, was  actually  engaged  with,  and  grappled  by  his 
strong  and  athletic  Adversary,  and  exposed  in  a  disabled 
condition,  to  a  certain  and  continuing  violence,  which  (al- 
though not  exerted  to  produce  much  injury  at  the  time  the 
blow  was  given)  would  certainly  not  have  terminated  until 
he  ^ad  suflfered  great  personal  injury,  and  which  possibly 
might  have  terminated  fatally  to  the  petitioner.     2.  That 
Ihe  principle  of  Law  contended  for  by  his  Counsel  was 
correct,  and  that  the  instruction  of  the  Court,  though  it  does 
not  expressly  reprobate  it,  yet  as  applied  to  the  evidence 
in  this  Case  in  effect  over-ruled  it,  and  produced  an  erro- 
nious  impression  in  the  minds  of  the  jury  respecting  its 
correctness.     It  iif  believed,  in  all  cases  (that  may  be  deem- 
ed worthy  of  being  quoted  as  authority,)  in  which  malice 
has  been  implied  from  the  circumstapce  of  the  use  of  a 
deadly  weapon  on  slight  provocation,  the  provocation  has 
arisen  from  words  only,  or  from  a  slight  assault  which  has 
terminated,  and  no  further  assault  or  violence  is  threatened, 
or  apprehended.     But,  when  the  purpose  of  using  a  seri- 
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ous  violence  hasl)een  iDdicated,  and  that  purpose  so  far 
consummated  as  to  place  the  person  threatened,  in  the  pow- 
er and  grasp  of  his  adversary,  so  that  this  violence  may  be 
exerted  with  effect,  and  to  produce  great  injury,  a  mortal 
blow  then  given  has  not  justified  the  implication  of  malice, 
unless  there  was  some  previous  malice,  quarrel,  or  grudge.  > 
lo  such  a  case,  had  the  party  waited  until  this  further  vio- 
lence had  been  used,  and  had  terminated,  so  as  to  relieve 
him  from  the  apprehension  of  further  injury,  and  then,  in 
a  short  time  after,  his  antagonist  had  even  retreated,  had 
pursued  and  killed  him,  his  offence  could  not  be  more  than 
man-slaughter.  The  Law  in  no  Case  punishes,  or  ought l;o 
punish  with  more  severity  an  act  whidh  averts  a  certain  and 
otherwise  inevitable  injury,  than  it  does  the  same  act  when 
done  to  avenge  such  injury  after  it  has  been  suffered;  though 
the  converse  of  this  pFoposiUon  is  not  correct  He  there<r 
fore  prayed  that  the  Writ  of  Error  might  be  awarded,  in 
order  that  the  judgment  might  be  reversed,  and  a  new  trial 
granted  him. 

The  Court  rendered  the  following  judgment: 

**This  Court  not  deciding  whether  the  Bill  of  Excep- 
tions tendered  by  the  prisoner  in  this  Case  to  the  opinion 
of  the  Court  over-ruling  his  motion  for  a  new  trial,  and 
signed  and  sealed  by  the  Court,  ought  to  have  been  so 
signed  and  sealed,  yet  are  unanimoqsly  of  opinion,  that  if 
the  Bill  of  Exceptions  be  properly  a  part  of  the  Record, 
there  is  no  error  in  the  same,  and  doth  decide,  that  the  ap-" 
plication  for  a  Writ  of  Error,  be  over-ruled." 


JVO  jPE.— In  ihw  Case,  it  would  seem  to  be  very  clew,  that  thef  prisooer, 
JK/ig',  was  guilty  of  rouiilcr.  What  were  the  circumstances  ?  A  quarrel  arose 
betveen  the  prisoner  and  the  deceased,  in  which  tl»e  former  used  an  insulthig 
expression.  The  latter  aaid  he  would  not  take  it,  and  prepared  for  a  combat, 
evidently  with  fists.  The  prisoner  did  not  make  the  same  preparation,  but 
•eemed  anxious  for  the  fight.  They  rushed  towards  each  other,  and  grappled. 
At  that  moment,  the  prisoner  drew  from  its  sheath  a  deadly  weapon,  which 
had  been  concealed,  and  was  not  seen  by  his  antagonist,  and  plunged  it  with 
violence  into  his  bowels.  This  was  the  first  and  only  Wow  that  was  given  after 
(hey  had  grappled  wjth  each  other.  Here  was  an  itmhte  athantag-e  taken  by 
the  prisoner,  and  there  k  abundance  of  auihoritjr  to  prove,  that  when  the  kil- 
Ibg  takes  place  m  consequence  of  a  combat,  it  is  man-sfaiughter  only,  when 
there  is  no  undue  advantage  taken  or  sought  on  either  side.  Foster ,  295  | 
1  EaaiU  Crovm  Law,  p.  241-3,  ch.  5,  §  24-§S.  And  Htmkint  is  full  and  clear 
to  the  same  effect  t  Book  1,  ch.  31 , 4  27, 28.  So  Mara>gridg^9  Case,  decided 
by  Lord  Hott  and  his  Associates,  and  which  is  a  leading  Case,  m  a  full  support 
to  this.  Kelyng'8  Rep.  128.  In  Uiat  Case  M.  threw  a  bottle  at  the  head  of  C. 
and  immediately  drew  bis  swpnl  t  'C.  retomed  anoth^  botUe  at  the  head  of  M. 
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md  wounded  him  leTerely;  whereupon  M.  stabbed  C.  Thb  was  ft<yudged 
morder.  In  that  ease  the  battle  had  eommenced  bj  throwing  bottles.  Here 
bjT  seizing  hold  of  eaeb  other.  There  the  slab  was  eIRseted  l^  a  sword,  wh^oh 
was  seen  bj  the  whole  oompany.  Here  It  was  effeeted  hj  a  eoooeakd  dirk, 
against  which  the  deceased  had  no  opportonity  to  prepare  himself,  and  of  which 
be  had  no  wamirjr.  In  this  particuUr,  this  Case  seems  to  be  stronger  than 
Mawgridge*9.  Tayhr^s  Case,  5  Burrow,  9793,  and  Stww^t  Case,  1  Leach, 
151,  were  probably  relied  on,  to  prove  that  this  was  only  man-ilao^ter.  But 
in  neither  ease  was  the  fiital  stab  ^ iven  at  the  first  onset,  nor  until  the  blood 
bad  been  heated  by  repeated  blows.  In  the  first  ease,  the  prisoner  bad  been 
thrown  down,  and  collared  three  times  by  the  deceased,  and  on  the  last  oeea* 
sion,  with  the  assistanoe  of  another  person,  violently  shoved  out  of  the  house. 
In  the  last  ease,  the  parties  had  been-fiffhting  some  time,  on  the  ground,  the 
prisoner  underneath.  The  weapon  usea  was  a  shoemdLer's  knife,  which  the 
prisooer  had  in  his  hand,  using  m  the  way  of  his  trade,  when  he  was  assailed 
by  the  deceased,  and  dragged  from  his  bench.  These  cases  do  not  exhibit 
neh  strong  indicia  of  malignity,  as  the  one  now  reported. 

A  much  more  important  question  would  have  arisen  on  this  record,  if  the 
piisoner  had  been  convicted  of  murder  in  the  first  d€»ree.  Was  this  a  Case 
of  murder  in  the  first  or  second  degree  ?  Our  Act  declara,  **  that  all  murder 
which  shall  be  perpetrated  by  means  of  poison,  or  by  lying  in  wait,  or  by  duress 
of  imprisonment  or  confinement,  or  by  starving,  or  by  wilful,  malicious,  and 
excessive  whipping,  beating*  or  other  cruel  treatment,  or  torture,  or  by  any 
ether  kind  of  wiffu^  deUberat*  and  premedkaied  kilUng-,  or  which  shall  be 
committed  in  the  perpetiwUnn,  or  attempt  to  perpetrate,  any  arson,  rape,  rob- 
bery,  or  burglary,  shall  henceforth  be  deemed  murder  in  the  first  degree. 
And  all  other  Kinds  of  murder  shall  be  deemed  murder  of  the  second  degree. 
1  lUv.  Coded  1819,  eh.  171,  §  8. 

Our  Act  was  borrowed  (with  some  ioterpolatkMis^J  from  the  Act  of  Penn- 
sylvania. Thehr  Act  declares,  '*  that  all  mmder  which  shall  be  perpetrated 
by  means  of  poison,  or  by  lying  in  wait,  or  by  another  kmd  of  wilful,  delibe- 
rate,  and  premeditated  killing,  or  which  ^all  be  committed  in  the  perpetration, 
or  attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  burghuy,  shall  be  deem* 
.cd  murder  in  the  first  degree." 

There  have  been  several  deciaions  on  this  Statute,  bv  the  Courts  of  that 
State,  which  are  highly  deserving  of  attention.  In  the  Case  of  MidaUo  Bob, 
who  was  charged  with  Uie  murder  of  Negro  Dsrvid,  by  striking  him  with  an 
axe  on  the  head^  whicdii  penetrated  to  the  brain.  Chief  Justice  M^Kean^  in  pro- 
nouncing the  opinion  of  the  Supreme  Court,  made  the  following  remans : 
**  Tbim,  let  us  ask,  did  the  prisoner  wilfully  mi  the  deceased  ?  It  Is  not  pre- 
tended, that  there  was  any  accident  in  the  case;  and,  therefore,  the  act  must 
bave  been  mZ/ti/.  Was  the  killing  deliberate  am)  premeditated  ?  or  was  it  the 
effect  of  sudaen  passion,  produced  bj  a  reasonable  provocation  }  There  had 
been  a  combat  with  fists ;  but  this  was  over,  when  the  prisoner,  without  any  new 
provocation,  first  procured  a  club,  and,  losinr  that  weapon,  afterwards  armed 
himself  with  an  axe.  It  cannot  surely  be  wought,  that  the  original  combat 
was  a  sufficient  provocation  for  the  prisoner's  taking  the  life  of  his  antagonist. 
An  assault  and  battery  may,  indeed,  be  resisted  and  repelled,  by  a  Mttery 
more  violent  i  but  the  life  of  a  fellow-creature  milst  not  be  taken,  unless  in 
ielf-defience. 

It  has  been  objected,  however,  that  the  amendment  of  our  Penal  Code  ren- 
ders prtmtdiMtMn  an  indtspensaole  ingredient,  to  constitute  morder  of  the  first 
degree.  But  still,  it  must  be  allowed,  that  the  intention  remains,  as  much  as 
ever,  the  true  criterion  of  crimes^  in  Law,  as  weH  as  in  Ethics;  and  the  inten- 
*^  taonofthepartycanooly  be  collected  from  his  words  and  actions.  In  the  pre* 
aent  case  the  prisoner  d^lared,  that  be  would  split  the  skull  of  any  fellows  who 
shonld  be  sancy ;  and  he  actually  killed  the  deceased  in  the  way  which  be  bad 
menaced.  But,  let  it  be  supposed,  thatm  man,  without  uttering  a  word,  should 
strike  another  on  the  head  with  an  axe,  it  must,  on  every  prmciple  by  wluch 
we  can  judge  of  human  actions,  be  deemed  a  premeditated  violence. '  4  Dal^ 
to*,  140. 
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In  tbe  Case  of  The  Commowmeahh  t.  O  ^ffara,  tried  in  November,  1797,  ^ 
fore  M  *JSean,  C.  J.  Shippen  and  Smith,  Jiiftioes,  the  cireamttaneet  were  ai 
lollowi  I  "  The  prisoner,  (bdieted  for  the  murder  of  ,Mdrew  Mtkin9,)  was 
a  journeyman  Shoemaker,  and  waa  at  work  in  an  up  ttaiin  room,  with  Johtt 
M'Kef,  /ohn  Harkins  and  others.  IThe  deceased  eame  an  stairs,  entered  the 
room,  and  said  to  the  Defendant,  <*  I  hare  been  talking  about  you  below,  this 
hour."  ••  Yes,'*  said  John  Harkins,  **  about  the  five  sheep  you  stole."  The 
Defendant  thereupon  immediately  left  his  work  upon  the  bench ,  tDok  up  a  Shoe* 
maker's  knife  whioh  was  by  him,  went  up  to  the  deceased  and  stabbed  him  in 
the  belly.  The  deceased  died  in  the  course  of  half  an  hour  after  recHving  the 
wound.  The  Defendant  and  the  deceased  had  always  been  good  friends,  and 
the  Defendant  had  in  general  borne  a  good  character.  A  story  of  the  Defen- 
dant having  stolen  five  sheep  in  Ireland,  had  been  raised  among  his  comrades 
probably  ;  and  it  had  been  reputed,  that  the  Defendant  and  others  had  put  up 
hand-bills  to  that  purpose.  Immediately  aftergivinff  the  wound,  the  Defendant 
walked  down  stairs  without  saying  a  word.  The  deceased  did  not  know  that 
he  was  wounded,  and  upon  AfKey's  aayinr  to  hnn,  <^  Andy,  you  are  subbed/' 
he  answered,  *•  No,  he  would  as  soon  stab  his  brother."  The  deceased  then 
ealled  the  Defendant  up  stairs.  He  came  and  they  shook  hands.  Defendant 
went  to  work  again,  and  sewed  three  stitches,  when  the  deceased  bemg  told 
there  wu  Uood  on  him,  lifted  up  his  jacket  and  said,  '<!  am  gone,  you  luive 
rained  me." 

The  cause  having  been  argued,  (fay  J.  B,  M'Xean  and  J,  Smith,  for  pri- 
soner,) M'Xean^  0.  J.  chaii^  the  jnnr  as  follows:  ** The  question  is,  of 
what  degree  of  murder  is  the  prisoner  guHty  f  What  was  the  Common  Law, 
and  what  was  the  intention  of  the  Legislature,  in  the  Act  of  Assembly  wbidi 
dhrides  murder  iBto  different  degrees  ?  At  Common  Law,  all  the  burthen  of 
the  proof  of  extenuating  circumstances,  lay  on  the  Defendant:  but  now.  the 
burthen  of  the  proof  lies  on  the  Commonwealth.  Unless  the  oiroorostances  of 
malioe  are  prov«d>  it  is  murder  onlv  of  the  second  degree.'*  (He  then  stated 
the  evidence,  the  substance  of  whSeh  is  given  above. )  *<  The  Act  of  Assembly 
says  it  must  be  -mfftU,  deliberate  and  premedtUUed,  to  make  it  murder  in  the 
first  degree.  It  was  -mlful/  he  did  it  with  an  instrument  Uhehf  to  kilL  But  it 
U  contended,  that  the  Act  takes  away  all  imtUcatien.  What  is  the  meaning  of 
the  words  deliberate^  and  premeStatedlif  7  The  first  implies  some  degree 
of  refectkm.  The  party  must  have  time  to  frame  the  design.  This  is  a  fact 
which  you  must  determine.  The  time  was  very  short.  It  cannot  be  said  to 
be  done  coolly.  The  Legislature  must  have  put  ft  different  construction  on  the 
words  deUberaiebf  and  premedit€Uedbf.  If  he  had  time  to  think,  then  he  had 
time  to  think  he  would  cill.  If  you  are  of  opimon  that  he  did  it  deHberatelv, 
vfith  intentien  to  kiU,  it  m  murder  of  the  first  degree,  ijf  Ae  had  time  to  thinks 
tmd  did  intend  to  kill  for  a  minute^  at  well  at  an  hour  or  a  day,  it  it  tuffim 
deta^  The  jury  found  a  verdict  « guilty  «f  murder  in  the  firrt  detfn?e."  A  new 
trial  was  moved  for,  on  the  ground,  that  the  verdict  was  agaUist  Law  and  evii. 
dence,  and  ought  to  have  been  murder  only  in  the  second  degree.  The  Couit 
delivered  their  opinion  teriatim  armntt  a  new  trial.  They  said,  *«  the  Law 
and  fefits  were  stated,  and  left  to  the  lory.  The  Court  are  not  warranted  hi 
granting  a  new  trial  without  substantial  reasons.  None  such  are  offered.  The 
verdict  IS  supported  by  Law  and  evidence.  It  would  be  of  dangt»x>os  conse* 
quence  to  aomit  a  different  construction  of  the  Act  of  Assembly  than  thai  which 
was  given  by  the  CouK.  The  granting  a  new  trial  would  imply,  that  that  coo. 
struction  was  wrong. '^  Judjg^ment  Death.  J[N.  B.  The  Defendant  wsa  par^ 
doned  by  Governor  MjUn.J  ^Appendix  to  Smttft  Trial 

In  the  Case  of  The  Commonwealth  v.  Dougherty,  tried  in  1S07,  hefom  Judge 
Huth  and  Justice  Wolbert,  the  followhig  remarks  were  made  by  the  Court  t 

<*  It  is  aHedged,  that  the  Act  of  Assembly  of  1794  has  produced  a  change  in 
the  Law  of  murder  In  Pennsylvania.  It  has  so  to  a  tertain  extent.  It  haa 
been  decided  since  the  passing  of  that  Act,  and  t  thbk  veiy  properly,  that  the  . 
intention  is  the  essence  of  ihie  crime,  and  that  killing  a  person  with  drcurostan* 
ces  that  evidence  a  dcpranty  of  heart,  is  k  Pennsylvania,  murder  In  the  first 
degree." 
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**  From  the  words  of  the  Aet»  it  would  seem,  four  modeft  of  kflUng  mee  enq* 
menied,  any  one  of  whkh  will  be  nurder  io  the  llrtt  degree.  In  &  Utt,  vis, 
where  m  tnan  kills  another  in  the  uervetnUiMi,  or  attempt  to  perpetrate  the 
•rimes  mentjooed,  the  intenUoii  to  kilt  is  exeloded,  as  not  neeeMary  to  eoosti* 
tnte  the  ertme  of  murder  in  the  first  degree.  Bnt  with  respeet  to  the  three 
•ther  modes  of  hiHing,  m.  by  poison,  laying  in  wait,  or  any  other  kind  of  wilful 
and  deliberate  kilting,  the  intention  is  still  the  essence  of  dte  crime,  and  ita 
g;ailt,  sineethe  Law,  as  well  as  before,  consists  in  taking  away  the  life  of  a  ha* 
man  creature,  with  efreumstances  which  shew  a  cool  dtpnurity  of  hevt,  or  a 
mind  fully  coosctous  of  its  Views  and  designs.  Wbenarer  this  is  the  ease,  when* 
ever  it  appears,  from  (he  whole  evidence,  that  the  crime  was  at  the  tnMnenr, 
deliberatety  or  intentionally  executed,  the  killing  is  murder  in  the  first  degree. 
It  is  sufficient  to  constitute  this  crime,  if  the  cirBuaastanaes  of  a  wicked  and  dn« 
praved  disposition  of  mind,  or,  as  it  n  expressed  in  the  Law,  of  taUfidnmt  and 
fieUSeniti^n,  are  proved;  though  they  arose  and  were  generated  at  the  period 
of  the  transaction.  This  construction  of  the  Law  is  certainly  a  sound  one,  be- 
cause it  is  peHecthr  agreeable  to  the  words  {  and  the  intention^  as  it  ought,  still 
remains  and  eonsutntes  the  esaenee  of  the  ofieoce." 

«*  But  it  will  be  proper  to  |;o  a  little  further  on  this  subject.  As  the  inimHmi 
constitutes  the  crime,  there  ■  no  doubt  that  since  the  passage  of  the  Act,  if  a 
man  should  mix  a  glass  uf  poison  fur  one  person  and  another  should  take  it,  it 
would  be  murder  in  the  first  degree.  So,  if  he  were  to  shoot  at  one  and  kill 
another^  tt  would  be  murder  in  the  first  degree.  'Where  the  original  intent  is 
lAurderous,  the  crime,  on  lend  princi||>k«,  is  the  same,  whoever  Iwppens  to  be 
killed.  This  position,  it  is  believed,  is  not  less  true  on  moral  than  on  legal 
ginounds.  The  murderous  intention,  the  wicked  disposition  of  heart,  b^ing  once 
established  against  a  particular  person,  the  nature  and  guilt  of  the  action  are 
immutably  fixed,  whoever  may  bsppeo  to  be  killed. 

**  Under  murder  in  the  second  degree^  nsentioned  in  our  Act  of  Asscmblr, 
may  be  incloded  those  (jases  of  constructive  murder  which  are  ofte»  stated  in 
the  EngUth  Law  Books,  and  which,  in  that  countrjr,  are  followed  by  capital 
punishment.  A  man  sliooting  at  a  tame  fowl,  with  intent  to  steal  it,  kills  a 
persoo,  that,  in  England,  is  murder,  punished  with  death  j  but,  in  PenMyhfd^ 
mOt  it  would  be  murder  in  the  second  degree.  An  Officer  of  Jastice  or  a  pii. 
vate  man.  is  killed,  in  endeavorii^  to  jwrt  two  persons  whom  he  sees  fighting  t 
thb,  hi  England  is  murder ;  but,  in  PemBylvania,  it  will  be  murder  in  the  se- 
cond degree.  A  persoo  throws  a  large  stone,  or  a  piece  of  timber,  from  a  house 
into  the  street,  where  he  knows  many  people  are  passing  and  re-passing,  and 
kills  another;  ihu  in  En^kmd,  is  murder;  but,  in  Penmyhania,  it  would  be 
murder  only  in  the  seconddegrec.    So,  a  man  io  England,  riding  in  a  road  a  dan- 

Serous  horse  apt  to  strike,  happens  to  kill  a  person,  in  tliat  country  it  is  mur- 
er;  but  in  Fenntyhania  it  b  murder  io  the  tecend  degree. '  Snathes  Trial, 
p.  89,  90. 

The  folfowine  remarks  were  made  b)r  Judge  Rwh,  in  his  charge  to  the  jury 
in  the  Case  of  the  Commonwealth  v.  Richard  Smith,  tried  in  1816,  befiire  the 
Judges  of  the  Court  of  Common  Pleas,  in  PbUadelphia. 

•"In  the  Case  of  the  Commenvealth  v.  Mulatto  Bob,  tried  atEaston,  in 
1795,  before  Chief  Justice  M'Kean  and  Judge  Umith,  it  was  decided  by  the 
Court,  that  since  passing  the  LAw  of  1794,  the  intention  still  remains  the  cri- 
terion  of  the  crime  j  that  tlie  intention  ot'  the .  {Mrisoner  is  to  be  collected  from 
*  his  wor</r  and  action$,  and  that  on  the  supposition,  a  m^n,  without  catering  a 
word,  should  strike  another  on  the  head,  with  an  axe,  it  would  be  deemed  j>rv- 
meditated  riolence. 

••  In  the  Case  of  the  Commonwea&h  v.  (yBara,  tried  before  Chief  Justice 
M^Kean  and  Judges  Shzppen  and  Smith,  in  Philadelphia,  in  the  year  1797, 
the  Court  held,  if  the  murder  be  committed  with  an  instrument,  Ukdy  to  kill, 
it  is  wilful ;  and  to  make  it  vUfid  and  premeditated,  the  party  must  have  time 
to  rejlect  and  to^fne  the  detign,  however  short  the  time  may  be,  and  must  m- 
/en/to  kill. 
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**  If  the  Defendluit  has  time  to  think  and  did  intend  to  kill  for  a  ndnute,  m  veil 
at  an  hour  or  a  day,  it  b  a  wil^l,  deliberate  and  premeditated  killing,  ooosti- 
tutinc  morder  in  the  first  degree,  vithin  the  Act  of  Assembly. 

*<  We  shall  (kresenily  examme.the  eooduet  of  the  prisoner,  and  compare  it 
with  the  prmeiples  laid  dbvn  in  these  eases. 

"  In  the  mean  time,  we  obsenre  to  yoa,^tlemen,  that  the  principles  iost 
stated  are  from  the  h^phest  Judicial  authority  b  Pennnflvama,  and  that  it  is 
the  duty  of  this  Court,  and  of  you.  as  jurymen,  to  submit  to  them. 

<*  For  a  moment,  however,  eentlemen,  let  us  enquire  into  their  correctness. 

**  The  -wilfiU,  deliberate  and  premeditated  killing  a  person  is,  by  the  law  Of 
1794^  described  to  be  murder  in  the  first  degree. 

**  What  is  it  to  kill  a  person  wilJuUy  ?  It  is  the  same  thing  as  killing  hhn  oo 
purpose.  He  who  does  an  act  vdlftulg,  does  it  on  purpose ;  and  he  who  does 
an  act  on  purpose,  does  it  -wilfutty, 

**  The  next  ingredient  to  make  the  killing  murder  in  the  first  degree  is,  it 
most  be  ikHberate.  But  does  the  Law  fix  the  time  of  snch  deliberation  ?  No 
such  tiling,  gentlemen.  Does  it  say  the  prisoner  must  ponder  over  the  crime 
for  years.  Tor  months,  for  weeks,  or  days,  or  hours,  or  for  any  other  Fh^en  time  ? 
WHat  sort  of  Law  wouU  it  be  if  such  a  construction  were  pnt  upon  k  by  Courts 
and  juries? 

'*  Suppose,  for  example,  it  should  be  contended,  that  it  must  appear  the  party 
had  poodered  on  the  coanoission  of  tile  crime  one  hour,  or  five  minutes  befim 
the  fiict. 

"I  ask,  then,  why  fix  an  hoWf  or  five  minutes,  for  deliberation  ?  Why  boI 
half  an  hour  ?    Why  not  two  hours  P     Why  not  two  minutes  ? 

^  The  truth  is,  in  the  nature  of  the  thmg  no  time  is  fixed  by  the  Law,  or  can 
be  fixed,  for  the  deliberation  required,  to  constitute  the  crime  of  morder. 

**  To  deliberate  k  to  reflect,  with  a  view  to  make  a  choice ;  and,  if  it  appwed 
tiie  party  did  r^ect,  though  but  for  a  minute  before  he  acted,  it  is  unquestiona- 
bly a  sufficient  de&beration,  within  the  meanhig  of  the  Act  of  Assembly. 

**  The  last  re<}uisite  to  constitute  murder  b  the  first  degree  b,  that  the  killbg 
muA  he  premeditated. 

"  To  premeditate  is  to  think  of  a  matter  before«hand ;  it  b  to  conceive  of  a 
thing  befire  k  is  executed.    The  word  premeditated^  would  seem  to  imply  ' 
somethbg  more  than  deUbertUe^  and  may  mean  that  the  party  not  only  deShera* 
ted,  but  had  framed  in  hb  mind  the  j^Zon  of  deetrucOon. 

*•  We,  therefore,  say  to  you,  gentlemen,  and  we  say  it  confidentiv,  that  it 
is  equally  trae,  both  in  fact  and  from  experience,  that  no  time  is  too  tnori  for  a 
wicked  man  to  frame  in  his  mind  a  echeme  of  morder,  and  to  contrive  the  means 
of  accomplbhiug  it."— iSiib^A*#  Trials  p.  SdO,  321 . 

REGULA  GENERALIS. 

In  future,  io  all  motions  to  change  the  venue,  the  peti- 
tion and  affidavit  shall  set  forth  the  particular  facts  from 
which  the  petitioner  is  induced  to  believe  that  he  cannot 
have  a  fair  trial  in  the  county  wher6  the  venue  is  laid,  or 
to  which  the  cause  has  been  removed,  if  the  cause  assigned 
by  him  is  of  such  a  nature  as  to  admit  of  such  a  particular 
specification,  and  where  the  cause  assigned  is  of  such  a  ge* 
neral  nature  as  to  preclude  a  particular  specification,  he 
shall  support  his  application  by  affidavits  of  disinterested 
persons. 

In  all  applications  to  change  the  venue,  the  notice  given 
to  the  opposite  party,  shall  state  (he  cause  to  be  assigned 
in  support  of  the  application. 
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Present. — fFhiie, 
Stuart, 

BrOcken  brought 
Jillen, 
Randolph  y 
DadCf 

SaunderSj  " 
Daniely 
SemplCf 
R.  E.  Parker, 


>  Judged 


The  Common iVEALTH  v.  William  Qcjann. 


If  the  Clerk  of  a  Court,  io  entering  on  his  Order  Book,  a  Verdict  of  Acquittal, 
preface  it  by  a  statement  of  the  ground  on  which  it  was  rendered,  without 
the  authority  of  the  jury,  such  pi'c&ee  is  improi>er,  and  ought  to  be  ex* 
pungcd  from  the  Oi-ders. 

An  Acquittal  of  the  Celony  of  for^ng  an  Order,  and  of  uttering  as  true  a  forged 
Onlcr,  is  no  bar  to  a  prosecution  for  the  misdemesnor  of  fraudulently  ob- 
taining goods  by  means  of  a  false  privy  token,  and  counterfeit  letter,  the  said 
privy  token  being  the  same  Order,  of  the  foi^eiy  and  uttering  of  which  he 
had  been  acquitted. 

The  prisonet*  was  indicted  by  the  Grand  Jury  of  the  Su- 
perior Court  of  Rockbridge.  The  first  Count  charged 
that  he,  on  the  10th  December,  1815,  at  the  said  county, 
feloniously  did  falsely  make,  forge  and  counterfeit,  and 
feloniously  did  cause  and  procure  to  be  falsely  made,  forged 
and  counterfeited,  and  feloniously  did  willingly  act  and  as- 
sist in  the  false  making,  forging  and  counterfeiting  a  cer- 
tain paper  writing,  altogether  written,  purporting  to  be  an 
Inland  Bill  of  Exchange,  to  be  signed  for  fVtildy  Hughte, 
/or  Samvel  Crory,  alias  M^Crory,  with  the  name  of  him 
the  said  fVeildy  Hughte^  (he  the  said  fVeildy  Hughte, 
alias  Hughes,  then  and  there  being  the  Clerk  of  the  said 
Samuel  M^  Crory,  and  then  and  there  having  full  power 
and  authority  to  sign  such  bills,)  and  to  be  delivered  to  the 
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said  William  Quann^  and  to  be  directed  to  Matthew 
White^  by  the  name  of  Mister  Matthew  Whyghte^  the 
tenor  of  which  said  false,  forged,  and  counterfeited  paper 
writing,  altogether  written,  purporliog  to  be  a  Bill  of  Ex- 
change, is  as  foUoAvs,  to  wit:  *' Spring  Forge,  December 
10,  1815,  Mister  Matthew  fFht/ghtCyjiles  to  lete  William 
Qaan  have  18  dollars  in  stoars,  for  Samuel  Crory* 
.Weildt  Huohte:"  With  intent  to  defraud  the  said 
Matthew  WhitCy  against  the  form  of  the  Statute  in  such 
case  .made  and  provided,  &c.  &c.  The  second  Count 
charged  him  with  uttering  and  publishing  as  true,  the  same 
false,  forged  paper  writing,  purporting  to  be  a  Bill  ef  Ex- 
^  change,  knowing  it  to  be  false,  &c.  The  prisoner  was  ac- 
.  quitted,  and  judgment  of  acquittal.  The  Clerk  in  extend- 
ing the  verdict  wrote  it  thus:  (**  And  the  writing  on  which 
this  Indictment  was  found,  having  been  determined  by  the 
Court  not  to  be  a  Bill  of  Exchange,  and  inadmissible  evi- 
dence in  support  of  the  Indictment,)  on  their  oaths  do  say, 
that  the  said  William,  Quann  is  not  guilty  of  the  charges 
in  manner  and  form  as  in  the  said  Indictment  against  him 
are  alledged."  On  a  subsequent  day  of  the  Term,  the  pri- 
soner moved  the  Court  to  expunge  from  the  Record  of  the 
Trial,  the  words  within  the  parenthesis;  on  the  ground  that 
' .  although  the  Court  did  reject  the  paper,  yet  there  was  no  ex- 
ception  to  the  opinion  of  thje  Court,  nor  any  direction  by 
the  Court  on  the  day  of  trial,  to  enter  upon  the  Record, 
the  fact  of  the  rejection  of  the  said  evidence,  nor  of  the 
opinion  of  the  Court  thereupon,  and  no  entry  thereof  had 
been  made  on  the  Minute  Book,  the  words  having  been 
inserted  by  the  Clerk  on  the  Record  Book  after  the  ad- 
journment of  the  Court. 

At  another  day  of  the  said  Term,  after  the  acquittal  as 
aforesaid,  the  prisoner  was  again  indicted.  The  second  In- 
dictment charged  that  he  did,  the  10th  December,  1815, 
falsely,  unlawkiUy,  and  deceitfully  contrive  and  devise  a 
certain  false  privy  token,  and  counterfeit  letter,  purport- 
ing to  be  signed  in  the  name  of  Weildy  Hughes^  for  Sam-- 
uel  M^Croryy  directed  io  Matthew  White^  fcc.  request- 
ing the  said  White  ^let  the  said  William  Quann.  have 
18  dollars  worth  of  store  goods,  (the  said  Weildy  Hughes 
then  and  there  being  the  CJerk  and  manager  of  the  said 
Samuel  M'Crory^  at  the  Spring  Forge,  and  then  and  there 
having  full  power  to  draw  such  orders  for  said  M^Crory^ 
the  tenor  of  which  said  false,  prrvy  token  and  counterfeit 


Digitized  by 


Google 


NOVEMBER  TERM,  1817.  91 

ietier,  is  as  follows^  (here  it  is  set  forth  in  the  ssme  words 
as  in  last  Indictment,)  It  then  charges  that  he  did  present 
the  said  false,  privy  token  to  the^id  Matthew  White^  and 
by  color  and  means  of  said  privy  token  and  counterfeit  let- 
ter? did  falsely,  unlawfully,  wickedly  and  fraudulently  ob- 
tain from  the  said  White  sundrv  goods  to  the  value  of  ^  18, 
with  intent  to  cheat  the  said  White  of  tlie  same,  &z.c. 

To  this  Indictment  the  prisoner  pleaded  **  auter/oits  ac- 
quit/' in  which  plea  he  set  forth  his  examination  by  the  Jus- 
tices, before  whom  he  was  chained  with  having  obtained 
goods  from  Matthew  fVhite^  by  means  of  a  fsdse  token, 
and  by  whom  he  was  remanded  for  trial  before  the  Circuit 
Court;  he  also  set  forth  the  Indictment  as  found  against . 
him,  his  trial,  and  acquittal  thereof;  and  averred  that  he, 
the  prisoner,  was  the  same  William  Quann  who  was  ex- 
amined, indicted,  arraigned,  and  acquitted  as  aforesaid: 
that  the  offence  for  which  he  was  then  indicted  and  ar- 
raigned, and  of  which  he  was  acquitted,  is  the  same  of- 
fence for  which  he  is  now  indicted  and  arraigned ;  that  the 
false  token  mentioned  in  the  Records  of  the  Examining 
Court,  is  the  identical  false  token  for  which  he  is  now  in- 
dicted and  arraigned,  and  Is  the  same  identical  paper  writ- 
ing mentioned  in  the  said  Indictment,  upon  which  the  said 
Quann  was  arraigned,  tried  and  acquitted,  and  which  said 
paper  writing  is  charged  in  the  first  Count  to  have  been 
forged,  and  in  the  second  Count  to  have  been  feloniously 
uttered  by  him,  &c. 

To  this  plea  the  prosecutor  replied,  (after  craving  Oyer 
of  the  Records,  fac.)  that  the  offence  for  which  the  said 
William  Quann  was  examined,  indicted,  arraigned  and 
acquitted,  was  not  the  same  for  which  he  is  now  indicted, 
&c.  and  tendered  an  issue  to  the  county. 

Although  this  replication  was  filed,  yet  the  Attorney 
for  the  Commonwealth  objected  to  the  reception  of  the  plea 
of  auter/oits  acquit ^  so  tendered  by  the  prisoner.  And  the 
Superior  Court  adjourned  to  this  Court,  the  following 

'  questions:  1.'  Ought  the  words  oty'ected  to  in  the  Record 
of  the  Verdict  of  the  former  Case  be  expunged  from  the 

.  Record?  2,  Should  theplea  now  tendered  by  the  prisoner 
be  admitted  by  the  Court? 

Per  Curiam.  *<  The  Court  is  of  opinion  and  doth  de- 
cide, that  the  words  which,  it  appears,  by  the  Record  in 
this  Case,  the  Counsel  for  the  said  William  Quann,  moved 
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to  have  expunged  from  the  said  Record,  ought  to  be  ex-- 
punged  therefrom.  The  Court  doth  also  decide  by  the 
unanimous  opinion  of  the  Judges  present,  that  the  plea  of 
auterfoits  acquit  in  the  said  Record  set  forth,  doth  not, 
in  point  of  Law,  offer  any  bar  to  the  prosecution  founded 
on  the  Indictment  in  this  Case,  and  therefore,  that  it  ought 
to  be  over-ruled.*' ' 


J^^ATHANiEL  Fbisbie  V.  The  Justices  of  Wythe 
County. 

In  Uie  nomination  of  Uiree  persons  to  the  Ebcecutive  fbr  tbe  office  of  Sheriff;  the 
Coontj  Coorts  oanuot  be  eontrollcKl  by  the  Superior  Courts. 

Adjourned  Case  from  the  Superior  Court  of  Wythe.  The 
Plaintiff  applied  to  the  Superior  Court  for  a  Mandamus^ 
to  compel  the  Justices  to  nominate  him  as  one  of  the  three 
persons  annually  recommended  to  the  Executive,  out  of 
whom  one  is  commissioned  as  Sheriff  of  the  county.  The 
applicant  alledged  and  proved  that  he  was,  and  had  been, 
for  many  years,  an  active  Justice  of  the  Peace  of  the  coun- 
ty, notwithstanding  which,  the  Court  had  repeatedly  nomi- 
nated younger  Justices  than  himsejf,  and  had  positively 
refused  to  nominate  him.  A  conditional  Mandamus  was 
awarded,  to  which  the  return  in  part  was,  that  according 
to  the  Law  of  the.  land,  the  Justices  had  a  right  to  nominate 
any  three  Justices  that  to  them  seemed  fit,  and  that  in  the 
exercise  of  .this  discretion,  they  were  not  subject  to  the 
control  of  any  Superior  Tribunal:  and  that  they  had  always 
nominated  three  fit  persons,  according  to  Law:  the  appli- 
cant demurred  to  that  part  of  the  return:  and  the  question 
arising  from  that  demurrer,  was  adjourned.  * 

This  Court  adjudged,  that  the  Law  was  for  the  Defen- 
dants,  that  a  Mandamus  would  not  lie  to  compel  the  Jus- 
tices to  make  a  nomination  of  a  particular  Justice  for  the 
office  of  Sheriff,  and  that  in  the  exercise  of  this  discretion- 
ary power,  they  could  not  be  controlled  by  the  Superior 
Courts,  (a) 

(a)  I  Reo,  Code  of  1792,  ch.SOj  1  Rev,  Codedk'  18U,  oh.  78. 
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Henrt  H.  Nbwsuk  and  Wife>  Administrators  of 
John  Fend  red  v.  William  Pemdbed. 

Where  ^aioaget  for  breteh  of  oontnet  ire  tweeruin,  and  therefore  anfcnown 
till  usoertaioed  by  verdiet^  the  Superior  Court  hiw  juritdietioii,  ahbough  the 
-verdict  it  for  lea  than  one  hundred  dollan. 

This  was  an  action  of  •Assumpsit  brought  in  the  Supe- 
rior Court  of  Norfolk.  The  first  count  charged,  that  where- 
as the  Plaintiffs  had,  at  the  request  of  the  Defendant,  put 
into  his  possession,  loaned  and  entrusted  to  his  care,  the 
books,  accounts,  and  papers  belonging  to  their  testator's 
estate,  the  said  Defendant,  in  consideration  thereof,  under- 
took and  faithfully  promised  thero  that  he  would  restore 
and  give  up  to  them  the  said  books,  accounts,  and  papers 
whenever  he  should  be  required:  it  then  avers  that  the 
said  books,  &c.  were  reasonably  worth  $  500,  and  that  oa 
a  certain  day  he  had  been  required  to  deliver  to  the  Plain- 
tiffs the  said  books,  &c.  which  he  refused.  The  second 
count  was  Indebitatus  Assumpsit ^  for  ^500,  for  certain 
other  books,  accounts,  and  papers  delivered  to  the  Defen* 
dant:  the  third  count  was  on  an  Insimui  computassent : 
and  the  fourth  count  was  Indebitatus  *Sssumpsii  for  8500, 
before  that  time  had  and  received  by  the  Defendant  to  the 
use  of  the  Plaintiffs.  The  Defendant  pleaded  the^  general 
issue,  and  the  jury  assessed  -the  Plaintiffs'  damages  to  Ji/ty 
dollars.  The  Superior  Court  doubting  whether  it  had  ju- 
risdiction of  the  case,  in  consequence  of  the  verdict  ascer^ 
taining  the  Plaintiffs'  demand  to  be  less  than  one  hundred 
dollars,  adjourned  to  this  Court  the  question>  whether  it 
ought  to  enter  judgment  for  the  Plaintiffs,  for  the  sum  of 
fifty  dollars,  the  damages  found  by  the  jury? 
The  judgment  of  the  Court  was  as  follows: 

<^  The  first  count  in  the  declaration  filed  in  this  Cause^ 
being  founded  on  a  special  agreement  for  the  re-delivery  of 
certain  books,  &c*  in  the  said  declaration  mentioned,  and 
the  damages  sustained  by  the  Plaintiffs  by. the  breach  of 
that  contract,  being  in  their  nature  altogether  uncertain^ 
and  of  necessity  unknown  until  they  were  ascertained  by^ 
the  jury:  And  it  not  appearing  from  the  record  on  which 
of  tire  counts  in  the  said  declaration  the  said  verdict  was 
rendered;  the  Court  doth  decide,  that  the  said  Superior 
Court  ought  to  enter  up  judgment  for  the  Plaintiffs,  upon  the 
said  verdict,  for  the  fifty  dollars  damages  thereby  found-'^ 
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Thomas  Taylor  v.  The  Commonwealth. 

The  omission  to  chiurge  (hit  the  offenee  was  eommittecl  **  within  the  jorisdicdoo 
of  the  Uourt,"  the  eoontj  itself  bein^  named,  is  oored  hy  veitlict. 

The  caption  of  the  Indietment  setting  mh  the  eonnty ,  is  sufficient  without  en- 
titling it  of  the  Superior  Court. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  King  George.  The  appli- 
cant  was  indicted  for  Larceny,  as  follows:  '<  Virgibiay  King 
George  county,  to  wit:  The  jurors  for  the  Commonwealth 
of  Virginia,  in  and  for  the  county  of  King  George,  upon 
their  oaths  present,  that  Thomas  Taj/lor,  late  of  the  parish 
of  in  the  said  county  of  King  George,  labpurer,  did, . 

on  the  third  day  of  October,  in  the  year  of  our  Lord,  1812, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  one  cow  of  a  black  color,  of  the  price  of  912, 
of  the  goods  and  chattels  of  one  John  G:  Stuart,  then  and 
there  teing  found,  feloniously  did  steal,  take,  and  lead 
away,  against  the  peace  and  dignity  of  the  Commonwealth 
of  Virginia, '* 

The  prisoner  was  convicted,  and  moved  the  said  Court  in 
arrest  of  judgment,  for  the  following  reasons :  ' ^  1 .  Because 
the  larceny  in  the  Indictment  mentioned  is  not  expressly 
charged  to  have  been  committed  within  the  jurisdiction  of 
this  Court;(a)  nor  is  it  in  any  manner  averred  to  have  been 
committed  in  the  county,  over  which  this  Court  hath  juris- 
diction, because  this  Court  is  no  where  mentioned  in  the 
said  Indictment,  or  Proceedings,  nor  does  it  in  any  shape 
appear  that  this  Court  hath  any  l^al  existence,  or  exercises 
jurisdiction  over  the  county  of  King  George."  The  Su- 
perior Court  adjudged  that  these  reasons  were  insu£Bcient 
to  arrest  the  judgment,  and  now  the  prisoner,  by  Mr. 
Briggs^  his  Counsel,  applied  to  this  Court  for  a  Writ  of 
EtTor,  to  the  judgment  rendered  against  him. 

This  Court  were  of  opinion  that  there  was  no  error,  and 
over-ruled  the  motion. 


(a)  See  1st  Virgima  Cates^  p.  1 1  abo  Ae  note  in  p.  9. 
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Jacob  Wahner  v.  The  Ck)MMONWEALTH. 

In  a  proteeotion  for  BInnj,  where  the  first  iiMirrii^  took  plMe  in  Peoavrl* 
vania,  aod  the  166000  inarnage  in  thk  Sttte.  it  beeame  a  qaeatioo  how  UM 
fiakS  first  niarrtage  might  be  proved.  By  the  lav  of  Peniis|lvania,  marriara 
may  be  solemnized  by  taking  eaeh  other  for  husband  and  wife,  before  twetve 
witnesses,  and  the  eertifieaie  of  their  marriage  nnder  the  haoda  of  the  par- 
lies,  and  witnesses,  at  least  twelve,  and  one  of  them  a  Jostioe  of  the  Peao^ 

•  shall  be  brought  to  the  Register  01  the  oouiity  where  they  are  married,  and 
registered  in  his  offiee  Decided  that  the  parol  evidenee  of  one  of  the  wit- 
nesses who  was  present  at  the  marrii^e,  (and  who  proved  that  they  took  each 
other  for  htuband  and  wife  before  twdve  witnesses,  one  of  whom  was  a  Jaa- 
tice  of  the  Peace,)  was  proper,  eompetent  and  soffieient  to  prove,  that  such 
person  was  a  Justice  of  the  Peace :  the  cooMniasioa  of  the  said  Jiistiae,  or  it 
copy  thereof,  is  not  necessary  ;  but  the  parol  evidence  of  the  witness,  that  he 
knew  the  said  Justieej  that  he  was  generally  reputed  as  such,  that  he  acted 
as  Jnstfoe,  and  that  witness  bad  not  heard  to  tbeeootrary,  is  proper  and  auifi* 
oient. 

The  fact  of  the  marriage,  in  snob  Prosecution,  may  likewlbe  be  established  by 
such  parol  testimony  alone,  without  producing  the  certificate  of  the  marriafe, 
or  a  copy  thereof  from  the  Resister's  office. 

The  acknowledgment  of  the  husband  that  he  is  married,  and  his  cohabitation 
wkh  (he  woman  as  his  wife,  are  proper  evidence  of  the  first  marriage,  in  a 
Prosecution  for  Bigamy. 

A  transcript  of  a  Statute  of  another  State,  authenticatsd  by  the  certificate  of  the 
Secretary  of  the  Common  weafth,  under  his  hand  and  seal,  aocompanied  br  a 
deolaration  of  the  Governor,  under  the  great  seal  of  the  Commonwealth,  that 
he  is  Secretary,  and  that  full  faith  and  credit  ought  to  be  given  to  hh  official 
acts  accordingly,  is  proper  evidenee  to  be  submitted  to  the  jury^  that  such 
copy  of  the  Aot  is  the  Law  of  the  said  State. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Frederiek  county. 
The  applicant  was  indicted,  for  that  he  did,  on  the  2d 
March,  1809,  in  the  county  of  Dalaware  and  State  of  Penn- 
sylvania, marry  and  ta*ke  to  wife  otte  •3/ice  fVoodward^ 
Spinster,  and  that  afterwards,  to  wit;  on  the  9th  March, 
1817,  (the  said  ^lice  being  alive,)  he  did  feloniously  marry 
and  take  to  wife  one  Mary  Ann  Pendleton^  in  the  corpora- 
tion of  Winchester  and  county  of  Frederick,  &c.  On  his 
trial  the  jury  found  him  guilty,  and  fixed  the  term  of  his 
imprisonment  in  the  Penitentiary  to  one  year;  subject,  how- 
ever, to  the  opinion  of  the  Court  on  the  following  questions: 
I.  The  Law  of  Pennsylvania  passed  in  1701,  was  found  in 
hsec  verba.  The  first  section,  after  providing  for  the  pub- 
lication of  the  intended  marriage,  declares,  {inter  alia^) 
''that  all  n^rriages  shall  be  solemnized,  by  taking  each 
other  for  husband  and  wife,  before  twelve  sufficient  wit- 
nesses; and  the  certificate  of  their  tnarriage  under  the  hands 
of  the  parties,  and  witnesses  at  least  twelve,  and  one  of 
them  a  Justi<»x)f  the  Peace,  shall  be  brought  to  the  Regis- 


"Digitized  by 


Google 


96  NOVEMBER  TERM,  1817. 

ter  of  the  county  where  they  are  married,  and  registered  in 
bis  office."  The  first  question  then  is,  whether,  under  this 
Indictment  it  be  or  be  not  necessary  on  the  part  of  the  Com- 
monwealth, to  prove  that  the  said  marriage  in  Pennsylvania 
was  solemnized  in  the  presence  of  a  Justice  of  the  Peace;  and 
if  so,  whether  parol  evidence  be  or  be  not  proper,  sufficient 
and  competent  evidence  to  establish  the  fact,  that  one  of  the 

fersons  present  at  the  said  marriage,  was  a  Justice  of  the 
'eace,  without  any  written  evidence  of  the  fact  that  such 
person  was  a  Justice  of  the  Peace.  And  if  it  be  necessary 
on  the  part  of  the  Commonwealth  to  prove  that  the  said 
marriage  in  Pennsylvania  was  so  solemnized  in  the  presence 
of  a  Justice  of  the  Peace,  and  parol  evidence  be  not  proper," 
sufficient  and  competent  to  establish  the  fact,  that  one  of  the  ^ 
persons  before  whom  the  said  marriage  is  alledged  to  have 
been  solemnized,  was  a  Justice  of  the  Peace;  then,  they  find 
the  prisoner  not  guilty.  2.  Whether,  as  the  Law  of  Penn- 
sylvania aforesaid  requires,  a  certificate  of  marriage  to  be 
made  under  the  hands  of  the  parties  and  witnesses,  and  re- 
gistered in  the  office  of  the  county  where  it  is  solemnized,, 
such  marriage  can  be  legally  established  by  parol  testimony 
alone,  without  proving  that  no  certificate  of  marriage  was 
made  or  registered,  o^if  made,  that  the  same  was  lost  or 
mislaid,  or  could  not  be  procured.  If  such  marriage  can- 
not be  so  legally  established,  then  they  find  the  prisoner 
not  guilty.  3.  Whether  the  Act  of  Assembly  found  as 
aforesaid,  was  properly  admitted  to  go  to  the  jury  as  evi- 
dence, upon  the  authentication,  and  certificates  attached 
thereto  and  accompanying  it;  which  are  in  the  words  and  - 
figures  following,  to  wit: 

**  Secretary's  Office^  Harrisburg,  Oct.  2,  1817. 
I  certify,  that  the  above  and  foregoing  is  a  true  copy 
of  the  original  Law  deposited  in  this  Office.     Witness  my 
hand  and  seal,  the  day  and  year  afocesaid. 

N.  B.  BoiLEAU,  Sec'y.  {Seal.) 

Pennsylvania^  S^.     In  the  name  and  by  the  authority  of 

the  Commonwealth  of  Pennsylva- 

«   Simon  SNVi)£B.        nia;  Simon  Snyder,  Governor  oC 

the  said  Commonwealth,  to  all  to 

whom  these  presents  shall  come, 

{Great  Seat)         sends  greeting:  Know  ye,  that N. 

B.  Boileau,  Esq.  whose  naaie  is 

subscribed  to  the  instrument  of  writing  hereunto  annexed> 
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was  at  the  time  of  subscribing  the  same,  and  now  is  Secre- 
tary for,  and  in  the  said  Commonwealth  daly  appointed  and 
eommissioned :  and  full  faith  and  credit  is,  and  ought  to  be 
given  to  his  official  acts  accordingly.  Given  under  my 
band,  and  the  great  seal  of  the  Slate,  at  Harrisburg,  this 
2d  October^  in  the  year  1617,  and  of  the  Commonwealth 
the  42nd.         By  the  Oovernor. 

N.  B.  BOILBA0,  Sec'jf,*' 

If  the  same  was  improperly  admitted  to  go  to  the  jury, 
then  they  found  the  prisoner  not  guilty. 

On  this  verdict  the  Superior  Court  of  Frederick  render- 
ed judgment  against  the  prisoner:  and  he  now  applied  for 
the  Writ  of  Error,  alledging  that  the  judgment  ought  to 
-  have  been  for  him. 

After  an  examination  of  sundry  authorities,  and  a  full 
and  free  conference,  the  Judges  unanimously  decided  that 
there  was  no  Error  in  the  judgment,  and  over-ruled  the 
motion. 

TVhiief  J.  prepared  the  following  opinion : 

After  stating  the  Case,  and  the  questions  arising  from 
the  verdict,  he  says.  Before  I  go  into  the  merits  of  the 
Case  propounded  by  the  jury,  I  would  observe,  Istj  (and 
that  not  for  the  sake  of  this  Case,  but  to  prevent  any  mis- 
understanding with  respect  to  Cases  which  may  hereaf- 
ter arise,)  that,  without  supposing  the  Common  Law  to 
be  in  force  in  Pennsylvania,  of  which,  perhaps,  it  may  be 
said,  the  Court  in  this  Case  have  no  Judicial  knowledge,  it 
appears  by  the  Marriage  Act  of  that  State,  as  found  by  the 

i'ury,  that  marriages  may  in  certain  cases  take  place  there 
awfully,  without  the  presence  of  a  Justice  of  the  Peace,  (a) 
And,  therefore^  it  cannot  be  admitted  as  a  general  principle, 
that  in  a  prosecution  of  this  kind,  founded  on  a  first  mar- 
riage chaVged  to  have  been  made  in  Pennsylvania,  it  is  al- 
ways necessary  to  prove  that  a  Justice  of  the  Peace  was  pre- 
sent. It  is  readily  admitted,  that,  in  this  Case,  the  marriage 
attempted  to  be  proved,  was  solemnized  under  the  gener 


(a)  Thk  refert  to  tlie  leeoiid  teOioii  of  the  Aet,  by  which  it  itprcmded, 
"  tool  tbb  Law  shall  not  extend  to  any  who  shall  marry,  or  be  marrwd,  m  the 
rellgio»!«  society  to  which  they  beloog,"  &o.  - .  .  - 

-  '  /  13 
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ral  provision  of  the  Act  found  by  the  jury,  requiring  mtr- 
riages  to  be  solemnized  by  the  parties  taking  each  other  to  be 
husband  and  wife,  in  the  presenee  of  twelve  witnesses,  one 
of  whoni)  it  appears  by  a  subsequent  part  of  the  same  Act, 
ought  tabe  a  ''Justice  of  the  Peace;'*  and  that  the  jury  in- 
tend^, that  this  question  should  and  ought  to  be  decided 
under  a  due  construction  of  that  provision.  The  observa* 
tion  is  made  merely  to  confine  the  decision  in  this  case  to 
that  part  of  the  said  Act,  to  which  it  properly  belongs. 

2.  This  supposed  maniage  is  alledged  to  be  without  the 
State  of  Virginia,  and  within  the  Stale  of  Pennsylva- 
nia; the  Laws  of  which  latter  State,  are  foreign  to  our 
Courts,  and  are  as  far  from  being  judicially  known  to  them, 
until  properly  proved,  as  the  Laws  of  France  or  Spain* 
It  is  true,  the  Constitution  of  the  United  States  has  pro- 
vided a  mode  of  proving  those  Laws  to  our  Courts  differ- 
ent from  that  in  which  other  foreign  Laws  are  proved. 
Yet  until  they  are  so  proved,  they  are  equally  unknown  to 
them  in  their  judicial  capacity,  and  our  Courts  are  equally 
incap!)ble  of  taking  notice  of  them.  If  it  is  not  so,  why 
have  the  Counsel  for  the  accused  called  for  a  due  authenti- 
cation of  the  Statute  of  that  State  ?  and  why  have  they  ob- 
jected to  it,  because  it  is  hot»  as  the}'  say,  duly  proved  ? 

3.  Tl)e  first  and  second  objections  to  the  evidence  are  bot- 
tomed on  the  principle  of  Law,  which  requires  that  every 
person  offering  testimony  shall  produce  the  best  evidence 
the  nature  of  the  thing  will  admit  of^  that  is,  as  explained 
by  the  authorities,  that  no  evidence  shall  be  brought,  which 
from  the  nature  of  the  thing  supposes  a  still  greater  evi- 
dence behind,  and  in  the  party's  possession  or  power. 
(Btil/er's  N,  P.  293.)  But  if  it  does  not  appear  from  the 
nature  of  the  thing,  or  other  wise  judicially  to  the  Court,  that 
there  is  better  evidence  in  the  possession,  or  power  of  the 
party,  then  is  the  evidence,  if  otherwise  unexceptionable, 
admissible.  4.  That  in  all  Criminal  Prosecutions,  as  well 
as  Civil  Actions,  the  confessions  of  the  party,  his  admis- 
sions and  acts  amounting  to  confession  or  admission,  are  not 
only  admissible,  but  often  the  strongest  evidences  against 
him,  and  not  unfrequently  supply  the  place  of  evidence  of 
a  high  character  which  would  otherwise  be  called  for:  and 
that  this  is  equally  true  in  a  prosecution  for  Bigamj/y  as  in 
every  other' case.  Why  should  it  not  ?  Is  there  any  thing 
m  that  cHme,  or  Us  jjunf^htnent,  -which  bii^ht  to  give  to  it 
a  distinct  Code  of  the  Law  of  Evidence,  or  to  give  to  tjioeo 
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iocused  of  it,  privileges  not  extended  to  tJ}ose  accused  of 
muiKier  or  treason  ?  Surely  there  is  not  I  know  a  differ- 
ent opinion  haa  prevailed,  and  was  pressed  with  great  ear- 
nestness upon  the  Superior  Court.  But  whence  did  that 
opinion  ari^e?  From  some  expressions  of  Lord  Man^JUldy 
in  the  Case  of  Morris  v.  Miller ^{b)  uttered  with  a  very 
different  view,  and  which  when  properly  understood,  have 
nothing  to  do  with  this  Case.  What  was  that  Case?  The 
PJaintiff  brought  an  action  againsf  the  Defendant  for  mm. 
con^  and  not  being  able  to  prove  the  fact  of  his  marriage, 
he  attempted  to  prove  it  by  presumptions  growing  out  of 
the  cohabitation  of  him  and  her,  the  reputation  growing 
out  of  that  cohabitation,  and  other  acts  of  them,  and  the 
acknowledgment  of  the  Defendant  that  she  was  Morrises 
"wife,  and  that  he  had  committed  adultery  with  her.  The 
Defendant's  Counsel  insisted,  that  the  action  being  in  the 
Qature  of  a  Criminal  Prosecution,  the  fact  of  the  marriage 
should,  as  in  a  prosecution  for  Bigamy,  be  proved:  that  it 
could  not,  as  in  other  Civil  Cases,  be  in/erred  from  repu- 
tation and  cohabitation,  and  as  to  the  Defendant's  conAit- 
sion,  they  did  not  pretend  that  if  he  had  acknowledged  that 
he  was  present,  and  saw  the  marriage,  that  would  not  have 
been  evidence  of  a  marriage  in  fact.  But  they  said  that 
be  knew  nothing  of  the  marriage  in  fact,  and  that  the  con- 
fession could  nqt  extend  beyond  its  being  a  marriage  by 
reputation.  And  upon  this  principle  it  was»  that  the  Court 
decided  the  question,  as  clearly  appears  by  Lord  Mans* 
field^s  own  words.  ^' There  must  be  evidence  of  a  mar- 
riage in  fact.  Acknowledgment,  (that  is,  acknowledgment 
of  tY^  wife  by  the  husband,)  cohabitation,  and  reputationi 
are  not  sufficient  in  this  action.^*  And  why  shall  they 
not  be  sufficient?  HeA*  his  reason.  ^^  It  shall  not  depend 
on  the  mere  reputation  of  a  marriage  which  arises  from  the 
Gondu£t  or  declarations  of  the  Plaintiff  himself,^*  And 
again^  ^^  No  inconvenience  can  possibly  arise  from  this  de- 
termination. But  inconvenience  might  arise  from  a  con- 
trary decision,  which  might  render  persons  Ifable  to  actions 
tpunded  on  evidence  made  by  the  persons  themselves  who 
skoald  bring  the  actions."  And  twelve  years  afterwards, 
~  in  the  Case  of  Birt  and  Barlow^  he  assigns  the  same  reason  ' 
for  that  decision.  What  then  is  the  whole  amount  of  this 
decision,  so  much  relied  on,  and  so  little  understood  ?^ 

(*)  4  iWrraw,  2057. 
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Why,  that  a  maD^s  own  deciaration,  his  own  acts,  and  the 
reputation  growing  thereout,  shall  not  be  evidence  for  him 
in  his  own  suit,  brought  by  himself,  to  pat  money  into  his 
own  pocket  Or,  in  other  words,  that  he  shall  not  be  a 
witness  for  himself;  a  matter  clear  enough.  But  does  that 
reasoning  apply  in  the  slightest  manner  to  this  Case  ?  Most 
certainly  it  does  not  Did  the  Court  say  in  that  Case,  that 
a  man's  own  acts  and  adfhowledgments  could  not  be  given 
in  evidence,  or  where  th?y  were  complete  and  full  to  the 
point,  were  not  sufficient levidence  against  him  in  a  prose- 
cution for  Bigamy,  as  well  as  for  any  other  crime  ?  It  said 
no  such  thing.  It  is  true.  Lord  Mansfield  said,  ^^  in  a 
prosecution  for  Bigamy,  a  marriage  in  fiict  must  be  proved,*' 
(a  matter  also  clear  enough,)  but  he  also  says,  *^  we  do  not 
at  present  define  what  may,  or  may  not,  Y>e  evidence  of  a 
marriage  in  fact''  The  whole  amount  of  their  decision 
in  that  Case  was,  as  has*before  been  observed,  that  a  man 
should  not  directly,  or  indirectly,  be  an  evidence  for  him-^ 
self  in  his  own  suit  N«r  has  such  decision  ever  been 
given  in  any  other  Case,  as  far  as  my  remarks  have  been 
aUe  to  extend.  So  far  frora.it,  that  only  two  years  before, 
the  Case  ot Morris  v.  Miller,  Lord  Mansfield,  Lord  C.  J. 
Parker,  Justices  Smythe,  Bathurst  and  Perrot  deter* 
mined  unanimously,  in  Mary  Norwood^ s  Case,(c)  reserved 
for  the  opinion  of  all  the  Judges,  and  being  a  Case  of  petty 
treason,  for  murdering  her  husband,  (a  crime  whose  punish- 
ment is  much  more  severe  than  in  this  Case,)  that  seven 
years  cohabitation,  with  several  Acknowledgments  of  the 
accused,  that  he  was  ber  husband,  by  calling  him  by  that 
appellation,  was  good  and  sufficient  evidence  to  prove  a 
marriage  in  fact,  and  supported  her  conviction,  although  it 
was  urged  that  either  a  copy  of  the  Register^  or  some  person 
present  at  the  marriage,  must  be  produced. 

And  in  TrumarCs  Case,(c?)  Easter  Term,  1795,  all  the 
Judges  of  England,  except  two,  who  were  absent,  adjudge 
ed  that  his  conviction  of  Bigamy  obtained  upon  his  confes- 
sion, made  in  a  prosecution  for  a  misdemeanor  in  a  Scot- 
tish Court,  and  therefore  amounting  to  no  more  than,  and 
used  only,  as  a  parol  confession,  was  proper:  although  in 
that  confession  he  declared  he  could  not  tell  the  name  of  the 
person  who  married  him.     I  take  it  then  to  be  clear  Law, 


s 


1  East'$  Cr.  Law,  470. 
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that  the  acts,  acknowledgments^  and  confession  of  a  person 
^  accused  x)f  Bigamy  are  as  good  evidence,  and  available,  and 

I  suflBeient  for  his  conviction  as  they  would  be  in  any  other 

I  case,  and  that  where  sufficiently  clear,  and  strong,  they 

will,  as  in  other  Cases,  and  particularly  as  in  Mary  Nor^ 
tvoofCs  Case,  dispense  with  the  production  of  other  testi- 
mony which  might  otherwise  be  necessary;  and  I  think 
before  I  dispose  of  the  first  point,  I  shall  produce  another 
authority  or  two,  which  bear  directly  upon  it.  5.  It  is  ad- 
mitted,^ that  the  first  marriage  must  be  duly  established,  ac- 
cording to  the  rites  and  customs  of  the  country  in  which 
it  was  celebrated.     1  EasVs  Croum  LatVy  468-9,  470. 

These  matters  being  disposed  of,  I  proceed  to  enquire, 
whether,  in  this  Case,  ^^ parol  evidence  be,  or  be  not  pro- 
per, sufficient  and  competent  evidence,  to  establish  the 
I  iact,  that  one  of  the  persons  present  at  the  said  marriage, . 

was  a  Justice  of  the  Peace."     This  question,  as  I  believe, 
!  puts  the  subject  on  broader  ground,  and  ground  more  dan- 

I  gerous  to  the  petitioner,  than  was  intended  by  the  jury. 

The  Cases  of  Norwood  and  Truman^  put  it  beyond  doubt 
that  in  a  Criminal  Case  where  a  marriage  in  fact  \&  to  be 
1  proved,  the  confession  or  distinct  admission  of  the  accused, 

I  that  he  or  she  was  married,  (if  uncontradicted,  or  explained 

I  by  other  evidence,)  is  proper  and  sufficient  to  establish  the 

marriage  in  fact,  without  producing  a  person  present  at  the 
marriage,  the  Register  of  the  marriage,  or  even  proving 
who  performed  the  ceremony,  and  why  ?  Because  the  ad- 
mission of  the  marriage  is  ex  vi  termini^  a  prima  facie  ad- 
I  mission  that  it  was  duly  performed  in  all  its  parts.     If  it 

was  not  so  performed,  the  party  accused  being  party  and 
I         .     privy  to  the  transaction,  ought  to  shew,  and  most  probably 
would  be  the  only  person  capable  of  shewing,  in  what  it 
was  not  so. 

If  thus,  an  admission  that  the  accused  had  been  actually 
married,  is  an  admission  that  the.  person  who  celebrated 
the  marriage  was  duly  qualified,  the  admission  of  the  fact 
of  qualification  itself  would  certainly  be  as  good,  if  not  bet- 
ter evidence.  This  renders  it  proper  that  I  should  state 
I  explicitly,  so  hr  as  my  memory  will  enable  me,  what  was 

the  evidence  on  that  point.  It  Was  this:  ar  witness  who  re- 
sided in  Pennsylvania,  in  the  neighbourhood  where  the 
marriage  is  said  to  have  taken  place,  was  introduced,  who 
said  he  knew  the  said  Mice  PPoodttuzrd,  (the  supposed 
I  first  wife,)  and  the  petitioner,  before  and  after  the  said  mar- 
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riage  was  Bolemoiaed;  that  aqme  time  before  this  ev#at| 
the  petitioner  told  the  witness  that  he  was  about  to  be  mar- 
ried to  the.  said  Mice^  and  requested  him  to  be  hisgrocuns- 
maoy  to  which. he  assented;  that  iiccordingly,  on  the  day 
appointed,  he  did  wait  upon  him  in  that  characteri  at  the 
house  of  the  said  ^lice^s  father,  when  and  where  the  said 
marriage  was  solemnized  between  him  and  the  said  •tf/u;e« 
by  taking  each  other  for  husband  and  wife,  before  twelve 
witnesses,  one  of  whom  was  a  Justice  of  Peace  in  the  coun« 
ty  in  which  the  said  marriage  took  place;  the  name  of  the 
Justice,  and  most,  if  not-all^  of  the  other  eleven  witnesses 
were  mentioned  by  him,  but  are  not  now  remembered; 
that  after  the  marriage,  but  whether  that  evening,  or  the 
next  morning  i^  not  recollected,  a  certificate  of  this  mai> 
riage  was  made  out  and  signed  by  the  parties,  the  said  Jus-r 
tice  of  the  Peace,  and  eleven  others,  of  whom  he  the  witness 
was  one:  but  whether  the  said  certificate  was  taken  to  the 
Register  of  the  county,  or  what  became  of  it  he  did  not 
know,  but  he  knew  that  the  parties  lived  together  as  man 
and  wife  for  several  years  afterwards;  the  number  of  years 
is  not  reeoUected.  Being  asked  how  he  knew  the  person 
he  said  was  a  Justice  of  the  Peace  was  really  one,  he  an-> 
swered  that  he  knew  the  said  person  well;  tliat  to  his  ki^ow^ 
ledge  he  was  generally  considered  in  the  county  to  be  n 
Justice  of  the  Peace,  and  had  acted  as  such  many  years 
before  and  after  the  said  marriage;  was  considered  at  the 
wedding  to  beone,  and  signed  the  said  certificate  as  such ;  and 
that  he  never  heard  it  doubted  but  that  he  was  a  Justice  of 
the  Peace.  To  this  it  was  objected,  that  no  written  evi- 
dence was  produced  that  he  was  a  Justice  of  the  Peace,  and 
therefore,  that  the  best  evidence  the  nature  of  the  case 
would  admit  of,  was  not  offered.  But,  how  does  it  appear 
to  the  Court  that  there  was  any  written  or  better  testimony 
of  this  fact,  or  that  such  testimony,  if  it  existed,  was  in  the 

B>wer  of  the  prosecutor?  Does  the  witness  say  so?  No« 
oes  it  necessarily  result  as  a  matter  of  Law  from  what  the 
witness  did  say  ?  I  apprehend  not  Where  is  the  Law 
which  directs  that  the  Commissions  of  Pennsylvania  Jus* 
tices  shall  be  recorded,  and  that  certified  copies  shall  be 
evidences  of  them  ?  In  what  places  are  they  to  be  record* 
ed  ?  By  whom  are  authentic  copies  to  be  certified  so  as  to 
make  them  evidence?  Is  there  any  Law  of  Pennsylvania 
upon  this  subject,  of  which  the  Court,  can  take  notice? 
None.     The  Justices  of  Pennsylvania  are  Officers  of  a  se- 
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porate  at>€(  dbt4nct  Governm^ot,  and  eV^ery  thing  respect- 
log  them  and  their  Commisaions,  must  be  regulated  by  the 
Laws  of  that  Government:  Which  Laws,  as  we  have  seen, 
cannot  be  judieially  known  tothisCourt  until  they  are  proved 
according  to  the  provisions  of  the  Laws  of  the  U.  States, 
No  Law  upon  this  subject  was  produced  to  the  Superior 
Court,  or  to  this  Court,  nor  was  it  known  to  that  Court, 
or  this  Court  judicially,  and  I  may  add  to  its  members  in- 
dividually, unless  by  guess,  that  any  such  exists.  How 
then  can  this  Court  say  that  there  was  other,  and  better 
written  evidence  behind,  in  the  power  of  the  prosecutor? 
It  cannot  say  so,  Unless  it  acts  upon  mere  surmise  and  con- 
jecture. Even  if  it  should  appear  reasonable  to  suppose 
that  some  memorial  of  the  appointment  of  Pennsylvania 
Justices  is  preserved,  still  it  wBuld  remain  to  be  proved 
what  such  memorial  was,  and  whether  the  evidence  thereof 
was  or  Wdis  not  in  the  power  of  the  prosecutor,  so  as  to  be 
produced  at  the  trial.  This  is  an  important  point.  Let 
us  therefore  pause,  and  see  what  would  be  the  consequence 
of  a  different  decision. 

There  is  little  reason  to  doubt,  but  that  in  all  civilized 
States,  some  written  monument  is  preserved  of  all  their 
inportant  Officers,  whether  Judicial,  Executive,  or  Eocle- 
siasttcal.  But  that  the  case  is  so,  cannot  be  Judicially 
known  to  a  ForeignXourt  without  proof.  Much  less  can 
it  be  known,  or  assumed,  that  these  monuments  are  open  to, 
or  that  authenticated  copies  thereof  can  be  had  by,  a  stran- 
ger, (which  in  some  States  it  is  highly  probable  is  not  the 
casei)  or  how,  or  in  what  manner  such  copies  ought  to  be 
l^theotioated  so  as  to  make  them  evidence.  Now,  if  this 
testimony  is,  without  producing  any  Law  of  Pennsylvania 
on  the  subject,  necessary,  when  tlie  prosecution  is  founded 
on  the  first  marriage  had  in  that  State,  it  is  equally  neces- 
sary when  such  prosecution  is  founded  on  a  first  marriage 
btd  in  any  other  country,  the  Laws  of  which  are  foreign 
to  our  Courts.  Suppose,  then,  the  first  marriage  is  said  te 
have  been  solemnized  in  England,  or  Ireland,  by  a  Roman 
Catholic  Priest,  (and  such  marriage  would  there  be  good) 
and  suppose  witnesses  produced  in  Court,  who  were  pre- 
sent at  the  marriage,  who  knew  the  Priest  well,  who  were 
to  swear  that  they  knew  the  said  Priest  had  for  many 
years  before  and  after  the  marriage,  officiated  pufblicly  as 
a  Roman  Catholic  Priest;  that  they  saw  him  in  that  Church 
4!etobrate  the  rites  of  matrimony  between  the  ptfrties  ac- 
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cording  to  the  Ritual  of  the  Church  of  Engknd:  Would 
it  be  competent  for  the  accused  to  say,  that  is  ail  true,  but 
produce  me,  some  written  evidence  of  his  canoncial  ordi- 
nation ?  And  yet  there  is  no  more  reason  to  doubt,  but  that 
some  written  evidence  of  such  canonical  ordination  is  pre- 
served, than  there  is  to  doubt  the  same  thing  about  the 
Commissions  of  the  Pennsylvania  Justices.  But  what  is 
it?  Where  is  it?  In  England,  Ireland,  at  St.  Omers,  or 
in  Italy?  How  can  authentic  proof  be  got?  Without  proof 
of  these  facts  first  had,  could  any  Court  in  such  a  case  say, 
that  there  was  better  and  written  proof  behind,  in  the  pow* 
er  of  the  prosecutor?  But  besides  Great  Britain,  and  Ire- 
land, we  have  great  and  extensive  mercantile  transactions, 
in  the  Levant,  the  Adriatic,  Italy,  Portugal,  Spain,  France, 
and  up  the  Baltic,  whenr  the  difficulty  of  procuring  the 
testimony  called  for,  would  be  increased  bejfond  calcula- 
tion, and  yet  there  may  be  no  doubt  but  that  cases  may 
arise  on  marriages  solemnized  in  those  countries,  requiring 
the  animadversions  of  this  Law.  And  here  let  me  ob- 
serve, that  it  is  a  mistaken  idea,  that  a  prosecution  of  this 
kind  is  either  frivolous,  or  cruel.  It  is  the  only  effectual, 
and  where  the  marriage  has  taken  place  in  a  remote  coun- 
tfy^  perhaps  the  only  possible  way  in  which  the  person 
imposed  upon,  can  protect  him  or  herself  from  a  prosecu- 
tion of  Bigamy,  in  case  he  or  she  (as  the  Law  permits) 
should  marry  again. 

It  does  therefore  seem  to  me,n]pon  the  reason  and  neces- 
sity of  the  case  alone,  if  there  were  no  authorities  upon  the 
subject,  that  where  the  first  marriage  was  established  out  of 
the  State,  by  a  person,  who,  from  all  the  circumstances  of 
the  case,  must  reasonably  be  presumed  to  have  filled  a  cha<* 
racter  authorizing  him  to  do  so,  and  who  was  recognized  as 
the  proper  Officer  by  the  person  accused^  himself^  and  the 
company  present  at  the  time,  and  further  proof,  that  after 
the  ceremony,  the  parties  lived  publicly  together  as  man 
and  wife,  it  is  as  good  evidence  as  in  such  a  case  a  prosecu- 
tor can  reasonably  be  expected  to  produce,  and  if  not  im- 
pugned by  other  testimony,  is  proper,  competent  and  suffi- 
cient evidence,  so  far  as  such  fact  goes  to  convict  the  ac- 
cused. 

I  have  gone  thus  fully  into  what  appeared  to  me  to  be 
the  reason  and  policy  of  the  Law,  because  this  is  a  question 
of  great  magnitude,  and  of  the  first  impression  in  Virginia. 
But,  so  far  as  it  relates  to  foreign  marriages  at  least,  it  does 
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not  rest  on  reason  and  policy  alone.  The  Case  of  T%e  King 
r.  The  Inhabitants  of  Brampton f  (e)  has,  in  my  estima- 
tion,  put  this  question  to  rest.  And  although  that  was  a 
Civil  action,  yet  is  the  decision  there  conclusive  here,  as 
will  be  seen  by  the  Case  itself.  There  was  in  that  Case  no 
attempt  to  prove  a  marriage  In/  reputation.  The  attempt 
was  to  prove  a  marriage  in  Jact,  and  the  dispute  between 
the  parties  was,  whether  the  evidence  did  or  did  not  prove 
a  marriage  in  fact.  It  cannot  be  contended,  that  when  the 
same  fact  comes  in  dispute  in  a  Civil  and  Criminal  Case, 
the  Law  requires  other  and  difierent  evidence  to  establish 
such  fact  in  one  case,  from  what  it  requires  to  establish  the 
fact  in  the  other.  The  Law  is  not,  and  ought  not  to  be  so: 
nor  has  the  much  mistaken  Case  of  Morris  and  Miller^  as 
we  have  seen,  countenanced  such  a  doctrine.  The  Case, 
from  Eastf  was  this:  A  British  soldier  in  St  Domingo, 
wishing  to  marry  the  widow  of  one  of  his  comrades,  and  she 
consenting  thereto,  they  went  into  a  Chapel,  in  the  town  of 
for  that  purpose,  and  there  a  service  was  read  in 
the  French  language,  by  a  person  dressed  like  a  Priest^ 
and  interpreted  into  English,  by  a  person  officiating  as  a 
Clerk;  by  which  interpretation  it  was  understood  to  be  the 
marriage  service  of  the  Church  of  England.  The  woman 
did  not  know  certainly  that  he  was  a  Priest.  No  evidence 
was  given  with  respect  to  the  marriage  ritual  used  in  the 
island.  It  was  in  this  Case  insisted,  that  no  marriage  in 
iact  was  proved,  because  there  was  no  proof  that  the  person 
officiating  was  a  Priest,  but  only  that  he  was  habited  like 
one,  and  because  the  customary  ritual  of  the  island  was  not 
proved;  but  the  Court  determined  unam'mously,  that  it  was 
a  good  marriage,  whether  as  a  marriage  made  under  the 
Laws  of  the  place,  or  under  the  Law«  carried  with  them  by 
•the  British  troops.  Upon  the  first  of  these  points,  Lord 
EUenborough  says,  *^  Let  us  consider  whether  the  facts 
stated  would  not  be  evidence  of  a  good  marriage,  according 
to  the  Law  of  that  country,  whatever  it  might  be.  And, 
indeed,  after  the  ceremony  of  marriage,  as  it  was  under* 
stood,  and  intended  by  the  parties  to  be  at  the  time,  per- 
formed  openly  in  a  Chapel,  by  a  person  appearing  there  as 
a  Priest,  authorised  to  perform  the  ceremony  of  marriage, 
and  Ibis  followed  by  a  cohabitation  of  the  parties  for  eleven 


(«)  10£m^«|U889. 
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years  afterwards,  every  presumption  is  to  be  made  iii  fayor 
of  its  validity.  I  would  have  considered  myself  safe  in 
resting  my  opinion,  in  favor  of  this  marriage,  upon  the 
Law  of  England  as  it  exists,  independent  of  the  Marriage 
Act.  But,  independent  of  that,  I  think  every  presump- 
tion must  be  made  in  favor  of  its  validity,  according  to  the 
Law  of  the  country  where  it  was  celebrated,  having  been 
performed  there  in  a  proper  place  by  a  person  officiating 
as  one  competent  to  perform  that  function. '^  Grose^  Le 
BlanCy  and  Bailey^  Justices,  expressed  themselves  in  simi- 
lar terms.  (See  their  opinions.)  Here,  then,  is  conclu- 
sive authority,  that  when  a  marriage  in  fact  is  supposed  to 
have  been  celebrated  abroad,  and  out  of  the  State,  not  only 
that  parol  evidence,  but  parol  evidence  far  inferior  to  that 
offered  in  this  Case,  is,  (in  the  absence  of  contradictory  evi- 
dence,) proper,  complete  and  sufficient  to  prove,  that  the 
person  officiating  on  such  occasion,  did  fill  the  office  which 
the  rules  and  customs  of  the  country  required  one  to  fill 
who  should  perform  such  functions.  But  the  Court  did 
not  stop  here:  they  did  expressly  decide,  that  the  evidence 
produced  in  that  Case  was  sufficient,  (even  if  the  marriage, 
in  fact,  were  alledged  to  be  made  under  the  Law  of  Eng- 
land,) to  prove,  that  the  person  officiating  was  a  Priest 
Lord  Ellenborough  says,  '^  And  this  appears  to  have  been 
per  verba  de  presentiy  and  to  have  been  celebrated  by  a 
Priest^  that  is,  by  one  who  publicly  assumed  the  office  of 
a  Priest,  and  appeared  habited  as  such.''    To  this  Grose,  J. 

fjave  his  assent.  Le  Blanc  says,  **  It  is  no  objection  to  it, 
or  the  woman  to  say  that  she  did  not  know  the  person  offi- 
ciating to  be  a  Priest,  for  the  same  answer  would  probably 
be  given  by  most  persons  who  are  married  here.  They 
must  for  the  most  part  say,  that  they  did  not  know  that 
the  person  who  officiated  was  a  Priest,  but  it  would  be  suffi- 
cient evidence  of  the  marriage,  that  the  ceremony  was  per- 
formed by  a  person  officiating  as  a  Priest  in  a  regular  place 
of  marriage."  (The  Law  of  Pennsylvania  does  not  require 
that  marriages  should  be  celebrated  at  any  particular  place.) 
In  support  of  this  opinion,  the  Court  rests  itself  upon  the 
Case  of  The  Kthg  v.  Fielding.  (/)  So  far  as  respects  this 
point,  the  proof  in  Fielding^ s  Case  amounted  to  this:  The 
woman  said  to  be  his  first  wife,  came  one  evening,  by  ap- 


(/)  5  suae  THak,  610. 
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pointment,  to  his  private  lodgings,  in  the  city  of  London. 
Fielding  insisted  upon  their  being  immediately  married, 
and  said  he  would  fetch  a  Priest.  He  went  out  and  in  a  short 
time  returned  with  a  man  in  a  long  gown,  with  a  furred 
cap  and  a  long  beard,  who  he  said  was  the  Holy  Father  who 
was  to  make  them  one.  On  the  woman's  expressing  her 
fears  that  he  might  not  be  a  Priest,  he  the  Priest  shewed 
her  sundry  insignia  of  his  order,  and  having  thereby  quieted 
her  fears,  they  were  married  by  him,  and  the  marriage  was 
consummated.  It  may  also  be  collected  by  the  testimony 
of  two  of  the  domestics  of  the  Russian  Ambassador,  that 
this  Father  in  red  was  entertained  in  the  Ambassador's 
family  as  a  Chaplain;  but  there  was  no  evidence,  written  or 
unwritten,  of  his  having  been  regularly  ordained,  or  of 
his  being  in  Holy  Orders  at  all,  except  what  might  be  in- 
ferred from  the  above  circumstances.  And  yet,  this  evi- 
dence was  deemed  sufficient  to  convict  him  of  this  same 
crime  of  Bigamy ^  and  he  was  convicted  accordingly.  The 
authority  of  that  Case  has  never  since  been  questioned;  so 
far  from  it,  was  quoted  and  relied  upon  as  good  authority 
by  the  Court,  in  the  Case  aforesaid.  And  let  me  ask,  was 
not  the  decision  perfectly  right,  and  consistent  with  the 
justice,  reason  and  Law  of  the  Case  ?  Is  not  the  Law  well 
settled,  that  the  acts,  admissions,  acknowledgments  and 
confessions  of  the  party,  fairly  obtained,  are  always  evi- 
dence against  him,  and  shall  operate  according  to  their  na- 
ture,  strength,  and  weight?  Is  it  not  notorious  that  the 
acts  of  a  man  may  in  certain  cases,  as  in  this,  amount  as 
clearly  to  the  admission  or  assertion,  as  any  words  what- 
ever ?  When  Fielding  told  the  woman  to  whom  he  was 
first  married,  that  he  would  go  and  bring  a  Priest;  when 
he  returned  with  a  man  habited  like  a  Priest,  and  said  he 
was  the  Holy  Father  who  was  to  make  them  one;  when 
that  man,  being  questioned  by  the  woman  in  Fielding's 
presence,  averred  that  he  was  a  real  Priest,  and  being  again 
questioned,  shewed  sundry  insignia  of  his  order,  and  when 
the  woman  being  thereby  satisfied,  he  was  immediately 
married  to  her,  and  the  marriage  consummated;  could  any 
words  in  any  language  amount  to  a  more  clear  and  distinct 
averment  on  the  part  of  Fielding^  that  the  person  officia- 
ting was  a  Priest  ?  Was  not  the  evidence  as  strong  against 
him,  and  as  well  calculated  to  carry  conviction  to  the  hu- 
man mind,  as  any  confession  in  words  could  be  ?  Well, 
when  he  abandoned  this  womao  and  married  another  per^ 
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fectly  igrK>raDt  of  all  those  transactions,  and  had  thereby 
reduced  this  second  wife  to  the  necessity  of  either  living 
with  him  in  adultery,  of  separating  from  him  and  forever 
renouncing  the  solace  and  comfort  of  a  married  state,  or  if 
she  married  again,  of  running  the  risk  of  the  pains  and 
penalties  of  that  crime,  if  upon  a  prosecution  for  Bigamy 
against  her  at  a  future  day  she  should  fail  to  establish  such 
first  marriage:  and  when  to  escape  the  toils  he  had  thrown 
around  her,  she  had  established  a  prosecution  against  him, 
and  exhibited  the  proof  above  stated,  was  it,  ought  it  to 
have  been  competent  for  him  to  sayj  All  this  is  true;  I  did 
produce  this  man  at  this  first  marriage  as  a  Priest;  he  had 
the  dress  and  insignia  of  one;  he  passed  at  the  marriage  as 
one;  he  lived  in  the  Russian  Ambassador's  family  as  one; 
and  I  was  then  married  by  him  as  one,  and  most  probably 
he  was  one.  But  do  you,  who  were  perfectly  ignorant  of 
this  whole  transaction;  do  you  prove  positively  that  he 
was  one;  do  you  produce  some  written  evidence  that  he 
was  canonically  ordained?  Would  this  be  right?  Ought 
it  to  be  tolerated?  If  he  had  played  some  trick,  or  put 
some  fraud  upon  this  first  woman,  in  all  reason  ought  not 
he  who  was  privy  and  party  thereto,  be  put  to  prove  it  ? 
Pielding^s  Case  was  surely  a  stronger  Case  than  Mary 
Norwood's  Case,  or  TrumarCs^  and  surely  this  is  a  stron-> 
ger  Case  than  his.  Here  the  Justice  was  known  to  the 
witness  to  have  acted  publicly  for  a  long  time,  before  and 
after  this  marriage,  as  a  Justice  of  the  Peac6,  to  have  at* 
tended  the  wedding  in  that  character,  and  to  have  been  uni- 
versally considered  in  the  county  to  be  one.  The  marriage 
was  public,  in  the  presence  of  twelve  witnesses  at  the  leasts 
and  when  the  certificate  of  marriage  was  made  out,  and 
signed  by  the  Justice,  the  petitioner  subscribed  his  name 
to  that  same  instrument,  together  with  the  Justice*s  name. 
For  these  reasons,  this  first  objection  to  the  testimony  does 
not  appear  to  be  well  founded,  and  cannot  prevail. 

2.  The  second  point  submitted  by  the  jury  to  the  Court, 

.  rests  upon  the  same  legal  principle  with  the  first,  to  wit: 

that  the  best  evidence  the  nature  of  the  case  will  admit  of, 

shall  be  produced.     The  Law  of  Pennsylvania,  as  it  res- 

Eedts  this  matter,  declares  that  marriages  shall  be  celebrated 
y  the  parties  declaring  before  twelve  witnesses  that  they 
take^each  other  for  husband  and  wife.  And  that  a  certifi- 
cate of  such  marriage  shall  be  made  out  and  signed  by  the 
parties  and  witnesses^  twe|v<e  at  leasts  one  of  whom  shall 
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be  a  Jastiee  of  the  Peace,  and  sent  to  the  Register  of  the 
county,  to  be  by  him  roistered.  A^d  it  is  insisted,  that 
a  copy  of  this  register,  as  the  best  evidence,  ought  to  be 
produced,  or  its  absence  accounted  for.  But  here  the  ques- 
tion arises,  which  is  the  best  evidence  the  nature  of  the 
case  admits  of,  a  copy  of  such  a  register,  or  the  testimony 
of  the  witnesses  themselves  (or  one  of  them,)  who  were 
present  at  the  marriage,  given  in  open  Court,  on  oath,  and 
in  the  presence  of  the  pftrties  ?  What  is  this  certificate,  and 
bow  and  when  is  it  to  be  made  and  sent  to  the  Register  to 
be  registered  ?  Is  there  any  time  in  which  it  is  to  be  made 
out  and  sent  to  the  Register  ?  No.  Is  it  made  the  duty  of 
any  particular  person  to  take  it  to  him  ?  No.  Are  the  wit- 
nesses, or  any  one  of  them,  required  to  go  to  the  Register's 
office,  and  make  oath  there,  or  any  where  else,  to  its  verity? 
No.  What  then  is  it  ?  A  mere  certificate  under  the  hands 
of  the  witnesses  present,  unsupported  by  the  oath  of  any 
person,  to  be  sent  to  the  Register's  office  by  any  one  who 
may  chance  to  be  going  there,  to  be  by  him  recorded  as  a 
kind  of  memorial  of  the  transaction,  and  the  witnesses  pre^ 
sent  at  it.  And  is  this  to  be  put  in  competition  with  the 
-oath  of  a  witness  who  was  present,  who  saw  the  parties 
married,  and  heard  the  marriage  contract,  given  in  open 
Court,  in  the  presence  of  all  parties  concerned  ?  Surely  it 
is  not 

In  England,  the  Marriage  Act  has  provisions  to  the  same 
effect,  but  more  particular,  and  much  better  guarded.  The 
14ih  section  of  that  Act,  directs  the  Wardens  of  every  Pa- 
rish to  provide  proper  books  for  the  purpose  of  registering 
marriages.  Every  page  of  which  is  to  be  properly  num- 
bered, lined,  &c.;  and  the  more  effectually  to  identify  them, 
they  are  to  be  signed  by  the  parson,  vicar,  minister  or  cu- 
rate, or  .by  some  other  person  in  his  presence,  or  by  his 
direction.  The  1 5th  section  directs,  that  all  marriages 
shall  be  solemnized  in  the  presence  of  two  or  more  wit- 
nesses, besides  the  minister,  and  immediately  after  such 
celebration,  an  entry  thereof  shall  be  made  in  such  register, 
in  which  it  shall  be  expressed  that  such  marriage  was  made 
by  banns,  license,  &c.  and  shall  be  signed  by  the  minister, 
with  his  proper  addition,  and  also  by  the  parties  married, 
and  by  such  two  witnesses.  Yet  it  does  not  appear  that 
the  register,  or  a  copy  of  it,  was  ever  required,  or  deemed 
necessary  to  be  produced  on  a  trial  for  crim.  eon.  or  Bigamy 
in  that  country  where  a  witness  actually  present  at  the  mar- 
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riage,  was  produced.  In  the  Case  of  Birt  v.  Barlow,{g) 
Judge  Blacksioncp  in  his  report  to  the  Court  of  King's 
Bench,  states  his  opinion  to  he,  that  the  best  evidence  that 
could  he  given  of  an  actual  marriage,  was  **hy  some  person 
personally  present  at  the  solemnity,  which  in  his  small 
experience  had  always  been  produced.''  And  although 
his  opinion  in  that  Case  was  set  aside  because  the  Court  of 
King's  Bench  thought  that  the  identity  of  the  parties  might 
be  proved  by  other,  and  inferior  testimony,  yet  the  general 
principle  laid  down  by  him,  was  not  at  all  questioned.  It 
would  therefore  seem,  upon  the  whole,  that  this  objection 
cannot  be  sustained. 

3.  As  to  the  third  point  The  certificate  of  the  Secre- 
tary of  Pennsylvania  shews,  that  the  original  Law  was  filed 
in  his  office,  and  states,  that  the  writing  annexed  to  that 
certificate  is  a  true  copy  thereof;  and  the  Governor  certifies, 
that  the  person  who  gave  the  aforesaid  certificate,  was,  and 
is.  Secretary  for,  and  in  the  State  of  Pennsylvania,  and 
that  full  faith  and  credit  ought  to  be  given  to  his  oScial 
acts  accordingly.  Now,  what  more  did  the  Court  and  jury 
want,  to  know  or  possess  a  right  to  demand  ?  Nothing  that 
I  can  perceive.  Nor  do  I  discern  any  thing  in  the  objec- 
tion. 

Upon  the  whole  matter,  the  Court  unanimously  decide, 
that  there  is  no  error  in  the  judgment,  and  therefore  refuse 
the  Writ  asked  for. 


(g)  D<ntgia$9,  X7St. 
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Levi  Gibson  v.  The  Gommomwbalth. 
Second  Case. 

Ih  An  Indictment  for  murder,  (be  -vrord  "  did  strike/*  ( percuasU)  ii  not  techni- 
cal, but  when  the  blow  is  made  with  a  dirk,  the  words  stab,  aHck,  and  thrustf 
are  equivalent  thereto. 

Where  there  is  a  positive  averroeot  or  the  stab,  &e.  with  a  dirk,  it  sufficiently 
appesuY  that  the  mortal  wound  was  given  thereby,  noder  the  wonds,  **  giving 
one  mortal  wound,  &e.*' 

A  discbarge  of  apury,  after  they  have  rendered  a  verdict  against  a  prisoner,  but 
which  verdict  is  adjod|;ed  to  be  a  nullity  because  it  was  uot'  duly  perfected, 
and  therefore  set  asi<K  as  insufficient,  it  no  bar  to  a  proaeootion  under  the 
same,  or  a  new  Indictment. 

A  copy  of  a  Judgment  of  the  General  Court  (upon  an  adjourned  aoestioD)at* 
te^ed  by  the  Ulerk,  his  attestation  being  proved,  is  suflficient  and  competent 
evidence  before  the  Circuit  Court  to  prove  what  it  purports  to  be. 

The  Court  has  an  undoubted  right  to  correct  any  error  made  by  the  Clerk  iu  , 
the  orders  of  the  preceding  day. 

If  a  jui^  cannot  be  formedTfrom  the  original  pannel,  nor  from  the  by-stand- 
ers,  m  consequence  of  the  prisonei's  challenges,  the  Court  may  award  a 
renire  facia*  commanding  the  Sheriff  to  summon  a  specified  number  to  at« 
tend  the  Court  then  in  session ;  and  upon  the  return  of  the  process  the  pri- 
soner may  be  compelled  to  elect  a  jury,  saving  his  rsht  of  eoallenge.  Saoh 
process  may  be  awarded  on  the  report  of  the  Sheriff  that  there  are  no  other 
by-standers,  nor  will  the  Court  at  a  subsequent  time  hear  proof  that  there 
were  other  qualified  by-standen  who  had  not  been  called. 

In  a  case  of  murder,  declarations  of  the  deceased  when  made  in  extremis f  (he 
being  conscious  ot  his  situation,)  are  admissible  evidence,  although  the  wit- 
ness who  deposed  to  the  declarations  was  rather  of  opinion  that  the  deceased 
thought  he  would  recover,  other  witnesses  having  deposed  that  he  was  con- 
scious he  could  not. 

Qutere,  how  far  does  the  Juridical  day  extend  ?  To  twelve  o'clock  at  night,  or  to 
the  dawn  of  the  next  morning  ^ 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment against  the  petitioner,  rendered  by  the  Superior  Court 
of  Buckingham.  After  the  decision  of  the  General  Court, 
(see  antCf  p.  70,)  the  prisoner  was  again  indicted  of  the  mur- 
der of  his  brother,  Francis  Gibson.  The  Indictment  avoid- 
ed the  error  pointed  out  by  the  General  Court.  The  prison- 
er, in  addition  to  the  pleaof  Not  Guilty,  pleaded  three  several 
special  pleas.  1.  The  first  special  plea  set  forth  the  pro- 
ceedings heretofore  had  against  hihi  by  the  Examining 
Court,  his  being  remanded  for  the  trial  of  the  said  murder 
to  the  Superior  Court,  the  Indictment  (m  fuec  verba)  then 
found  against  him,  his  arraignment,  plea,  and  the  impan- 
nelling  of  the  jury,  who  were  sworn  to  try  the  issue,  and 
then  ayers  that,  "three  days  before  the  adjournment  of 
the  Court,  the  said  jury  was  by  the  said  Court  discharged 
fi^m  rendering  any  verdict  on  the  sai4  issue^  all  of  which 
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the  said  Levi  is  ready  to  I  prove  by  the  Record;'*  it  also 
avers  that  the  said  discharge  was  not  by  consent  of  the  pri* 
soner,  and  that  the  prisoner  had  not  done  or  procured  any 
thing  to  be  done,  so  as  to  make  it  lawful  to  discharge  the 
jury,  and  that  the  prisoner  was  not  of  unsound  mind,  nor 
was  there  any  cause  to  make  it  lawful  to  discharge  them. 
It  then  avers  the  identity  of  the  accused,  of  the  deceased, 
of  the  murder  and  felony,  and  concludes  that,  **  where- 
fore, since  the  said  Levi  hath  heretofore  already  been  law- 
fully tried,  and  put  in  jeopardy  for  the  said  murder  and  fe- 
lony now  charged  on  him  the  said  Levi  in  the  said  In- 
dictment, he  prays  the  judgment  of  the  said  Couiil  here, 
if  the  said  Levi  should  be  again  charged  and  tried  with  the 
said  murder  and  felony,  of  which  he  hath  once  already  at 
another  time  been  put  in  jeopardy  aforesaid." 

The  replication  to  this  6rst  plea  denied  that  the  prisoner 
had  been  already  heretofore  lawfully  tried  and  put  in  jeo- 
pardy for  the  said  murder  and  felony  now  charged,  be- 
cause the  General  Court  had  decided  tiiat  the  verdict  ren- 
dered in  Court  on  the  former  trial,  was  a  nullity,  in  con- 
sequence of  one  of  the  jurors  having  retired  before  it  was 
written  and  received,  and  that  no  judgment  couM  be  ren- 
dered thereon,  and  because  the  said  General  Court  had  set 
ftside  the  said  verdict:  and  for  further  replication  denied 
that  the  said  jury  was  discharged  by  the  Court  from  ren- 
dering any  verdict. 

To  the  first  part  of  the  said  replication,  the  prisoner 
rgoined  that  there  is  no  Record  of  the  General  Court, 
whereby  the  said  pretended  verdict  is  set  aside;  and  the 
Attorney  for  the  Commonwealth  filed  his  sur-rejoinder^ 
by  which  he  aflSrmed  there  was  such  Record,  and  set  it  forth 
in  hsec  verba.  To  the  second  part  of  the  said  replication, 
the  prisoner  demurred,  and  the  Attorney  joined  in  the  de- 
murrer. 2.  The  second  plea  is  precisely  the  same  witii 
the  first,  except  in  the  averment  of  the  identity  of  the  of- 
fences,  in  which  it  is  said  that,  **the  said  murder  and  felony 
charged  upon. him  the  said  Levi  Gibson,  in  the  said  Ipdiet-^ 
ment  on  which  the  said  jury  was  sworn  as  aforesaid,  and 
discharged,  and  the  man-slaughter  which  the  said  Levi 
is  now  required  to  answer  on  the  said  Indictment,  are  one 
and  the  satfie^  and  not  different  acts;  wherefore,  since  Xh% 
said  Levi  Oibson  hath  already  been  heretofore  tried  and 
put  in  jeopardy  for  said  man-slaughter  now  charged  up' 
on  him,  h©  prays  the  judgment,  kc.'* 


Digitized  by 


Google 


NOVEMBER  TERM,  1817.  118 

The  replication  to  this  second  pies  averred,  that  the  said  . 
prisoner  had  not  been  heretofore  lawfully  tried  and  put  in 
jeopardy  for  the  same  man-slaughter  and  felony  now  charged 
upon  him;  and  for  further  replication,  denied  that  the  said 
jury  had  been  discharged  by  the  Court  from  rendering  any 
verdict. 

The  prisoner's  Counsel  then  tendered  a  rejoinder  to  this 
replication,  by  which  he  affirmed  he  had  been  tried  and 
put  in  jeopardy,  &c.  and  concluded  to  the  country:  and 
for  further  rejoinder,  averred  that  the  jury  was  discharged 
by  the  Court,  which  he  is  ready  to  verify  by  the  Record. 
The  Court  rejected  so  much  of  the  above  rejoinder  as  ten- 
dered an  issue  to  the  country,  and  to  that  rejection  the  pri- 
soner excepted,  and  a  Bill  of  Exceptions  was  signed  and 
sealed  by  the  Court  3.  The  third  plea  also  set  forth  the 
former  proceedings  as  in  the  first  plea,  down  to  the  impan- 
ndling  and  swearing  of  the  jury,  whose  names  are  put 
down,  and  then  avers  that  only  eleven  of  the  jurors  (naming 
them,)  returned  a  pretfended  verdict  in  these  words,  [recit- 
ing the  verdict  as  amended  in  Court,]  and  that  the  said  Court 
then  discharged  the  said  jury  from  rendering  any  other  ver- 
dict: it  then  proceeds  to  state  his  motion  to  set  aside  the  said 
verdict;  the  evidence  introduced  by  him  in  support  of  that 
motion,  the  adjournment  of  the  questions  arising  therefrom 
by  the  Superior  Court  to  the  General  Court,  {in  hasc  ver- 
ba:) it  affirms  the  identity  of  the  accused,  of  the  deceased, 
and  of  the  crime,  and  thus  concludes,  *^  and  the  said  Levi 
further  saith  that  the  said  General  Court  hath  not  deter- 
mined the  said  matters  of  Law  which  have  been  as  afore- 
said adjourned  for  the  determination  of  the  said  General 
Court,  and  this  the  said  Levi  is  ready  to  verify,  wherefore, 
since  the  said  Levi  has  already  been  tried  and  put  in  jeo- 
pardy as  aforesaid,  for  the  said  felony  charged  on  him,  &&c. 
and  since  the  said  questions  referred  as  aforesaid  to  the  said 
General  Court  have  not  been  determined  by  the  said 
General  Court,  he  prays  the  judgment,"  fac. 

The  replication  to  this  4hird  plea  affirms,  that  the  ques- 
tions adjourned  by  the  said  Superior  Court  to  the  General 
Court  have  been  acted  upon,  decided  and  determined,  and 
then  sets  forth  the  decision  in  hsec  verba :  and  for  further  re- 
plication to  theiiaid  third  plea,  it  denies  that  only  eleven  ju- 
rors found  the  verdictas  set  forth,  or  that  the  Court  discharg- 
ed the  jury  from  rendering  any  other  verdict;  it  then  sets 
forth    the  impannelling  the  jury  by  name,  their  being 
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sworDy  their  retiring  and  bringing  in  their  verdict  [as  first 
found]  in  hmc  verba^  their  consenting  to  a  change  in  point 
of  forniy  the  withdrawal  of  one  of  the  jurors,  the  verdict 
as  amended  in  haec  verba^  the  said  withdrawal  being  un- 
known to  the-Court  until  the  verdict  was  received  and  the 
jury  discharged;  and  concludes  with  saying,  that  he  ought 
not  to  be  precluded  fronoi  having  and  maintaining  his  pro- 
secution in  behalf  of  the  Commonwealth,  be.  because  he 
says  that  the  said  Levi  Gibson  was  not  legally  tried  and  put 
in  jeopardy  by  the  verdict  and  proceedings,  be.  as  in  the 
said  plea  is  alledged,  &c.  and  of  this  prays  judgment  of  the 
Court,  be.'*  To  this  replication  the  prisoner  ^emurrecF, 
and  for  causes  of  demurrer,  shews  that  the  said  replication 
is  double  and  multifarious  in  this,  that  the  said  replication 
alledges  a  pretended  determination  of  certain  matters  in 
the  General  Court,  denies  that  the  jury  were  discharged  as 
in  the  third  plea  is  alledged,  and  sets  forth  repugnant  mat- 
ter, and  is  in  other  respects  uncertain,  informal  and'insuffi- 
cien*  be.  The  Attot*ney  joined  in  the  demurrer. 
Ot.  the  sur-rdoinder,  arising  from  the  first  plea,  the  At- 
,  torney  for  the  Commonwealth,  in  support  thereof,  oflered 
in  evidence  to  the  Court,  the  copy  of  the  judgment  of  the 
General  Court;  (see  antej  p.  73,)  attested  thus,  "A copy— 
Teste,  Peyton  DreWj  c.  g.  c."  and  proved  by  a  witness, 
that  the  said  paper  and  attestation  were  in  the  hand  writing 
of  said  DreWy  and  that  he  was  Clerk  of  the  Greneral Court. 
The  prisoner  objected  to  the  same  being  read  in  evidence; 
but  the  objection  was  over-ruled,  and  the  said  paper  re- 
ceived as  the  judgment  of  the  General  Court,  in  the  r^ 
spects  it  purports  to  be :  he  excepted  to  the  opinion,  and 
his  exceptions  were  signed  and  sealed. 

Besides  these  pleas,  the  prisoner  also  demurred  to  the 
Indictment  The  Superior  Court  having  inspected  the 
records  referred  to  in  the  pleadings,  and  the  certificate  of 
the  judgment  of  the  General  Court,  and  the  proceedings 
thereon  in  this  Court,  decided,  that  the  matters  and  things 
set  forth  and  alledged  in  tl^e  several  replications  of  the  At- 
torney, and  in  the  sur-reloihder  are  true;  and,  that  the  law 
arising  upon  the  several  demurrers  joined  in  this  case,  is 
also  for  the  Commonwealth,  and  over-ruled  the  said  demur- 
rers: the  prisoner  was  thereupon  put  to  trial  upon  his  plea 
of  Not  Guilty. 

Thereupon  nine  jurors  were  sworn,  and  then  the  whole 
pannel  of  the  venire  summoned  in  the  case,  having  been 
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called  over  without  forming  a  jury,  and  all  the  by-«tandera 
legally  qualified  being  in  like  manner  summoned,  as  ap* 
peared  to  the  Court  by  the  information  of  the  Sheriff,  and 
challenged  for  cause,  or  peremptorily  by  the  prisoner,  so  that 
a  jury  for  the  trial  of  the  prisoner  could  not4>e  obtained  on 
that  day,  which  was  then  far  spent;  the  jurors  who  had  been 
elected  and  sworn,  were  adjourned  in  the  attendance  of  the 
Sheriff,  till  the  next  day,  and  charged  not  to  separate  or 
hold  conversations  with  any  person  not  of  their  body,  and 
the  Sheriff  was  also  sworn  to  attend  them  and  keep  them 
irom  communication  with  others,  and  not  to  communicate 
with  them  himself. 

On  the  next  day,  the  Court  directed  a  eorrection  to  be 
made  in  the  orders  drawn  tip  by  the  Clerk,  before  they  were 
signed  by  the  Judge,  in  this:  that  in  that  part  of  the  record 
which  immediately  follows  the  prisoner's  rejoinder  to  the 
replication  of  the  Commonwealth  to  the  second  plea  of  the 
prisoner,  the  Clerk  had  inserted,  ^*and  the  Court  refused  to 
allow  the  prisoner  to  alledge  the  said  matters  set  forth  as 
aforesaid  in  his  rejoinder,^'  which  was  corrected  by  insert- 
ing,  ^'and  the  Court  rejected  so  much  of  the  same  ks  ten- 
ders an  issue  to  the  country, '^  to  which  correction  the  pri* 
soner  objected,  and  a  bill  of  exceptions  was  signed  and  seal- 
ed by  the  Judge. 

Several  persons  were  then  called  as  jurors,  who  were 
asked  whether  they  were  not  summoned  by  the  Sheriff  at 
a  distance  from  the  Court-house,  and  thereupon  it  appeared 
that  on  the  day  before,  as  the  Court  was  about  to  adjourn, 
it  ordered  that  process  should  be  issued  by  the  Clerk,  to  the 
Sheriff  directed,  commanding  him  to  summon  forty-eight 
2ood  and  lawful  freeholders  of  his  county,  out  of  whom  a 

{ory  might  be  formed  for  the  trial  of  JLevi  Oibson^  be* 
\j  virtue  of  which  process  the  Sheriff  had  summoned  the 
said  freeholders  some  miles  from  the  Court-house;  the  pri* 
sooer  objected  that  he  ought  hot  to  be  put  to  challenge  the 
said  jurors  peremptorily,  because  they  were  brought  there 
specially  by  the  said  summons,  but  the  Court  over-ruled  the 
prisoner's  objection,  and  put  him  to  his  challenge,  and  not 
being  able  to  challenge  them  fortause,  they  were  peremp- 
torily  challenged,  and  the  prisoner  again  excepted  to  the 
opinion  of  the  Court 

The  prisoner  then  moved  the  Court  to  correct  the  orders  of 
yesterday  in  this  particular,  so  far  as  the  order  stated  that 
it  appeal^  to  the  Court  by  the  report  of  the  Sheriff,  that 
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all  fbe  freeholders,  being  byrstanders,  had  been  called  and 
challenged  peremptorily,  or  for  cause;  and  then  he  tender- 
ed proof  that  eight  persons,  naming  then,  were  freeholders, 
and  were  by-standers,  though  not  called  by  the  Sheriff; 
four  of  them,  however,  being  Attornies,  practising  in  the 
Court;  but  the  Court  refused  to  hear  any  proof  that  they 
were  by-standers  and  freeholders,  or  to  alter  the  order  of 
yesterday  in  this  respect;  to  which  opinion  of  the  Court, 
the  prisoner  excepted. 

At  length  a  jury  being  formed,  the  trial  proceeded,  dur- 
ing which  an  exception  was  taken  to  the  opinion  of  the 
Court,  admitting  certain  evidence,  as  follows:  ^^David  W. 
Eldridge^  being  sworn,  saith,  that  he  saw  Francis  Gibson 
the  Friday  morning  after  he  was  stabbed;  that  he  sat  near 
him  an  hour;  that  whilst  he  sat  there  Frank  told  him  that 
Z^evi  Oibson  and  himself  had  a  dispute,  and  he  advanced 
towards  Levi  with  a  view  to  make  friends;  that  Levi  did 
tell  him  to  stand  off,  or  if  he  came  \]p>  he,  L^eviy  would  kill 
Frank;  that  as  Levi  was  Frank* s  brother,  Frank  said  he 
did  not  think  Levi  would  hurt  him;  that  he  went  up  to 
Levi  to  make  friends;  he  put  his  hands  on  Levi  in  friend- 
ship, and  Levi  stabbed  him.  Witness  said  he  did  not  think 
Frank  would  die  when  he  saw  Frank,  and  that  if  the 
witness  must  give  an  opinion,  he  did  think  that  Frank 
thought  he  would  get  well,  but  that  the  said  Frank  did  not, 
in  witness's  presence,  express  an  opinion,  whether  he  ex- 
pected to  live  or  die:  But  said  if  Levi  would  go  off,  where 
he,  Franky  could  not  hear  of  him  again,  or  where  Levi 
could  not  be  heard  of,  (one  of  these  expressions,)  witness 
does  not  certainly  know  which,  but  thjnks  the  first,  that 
he,  Frank,  would  forgive  him,  Levi.  Witness  also  said, 
that  Frank  was  engaged  in  prayer,  as  if  complaining  of 
pain;  which  evidence  of  the  said  David  Eldridge,  the 
prisoner,  by  his  Counsel,  moved  to  exclude  from  the  jury; 
but,  it  having  been  proved  by  the  Doctor  who  dressed  the 
wounds,  that  the  deceased  was  evidently  so  mortally  stab- 
bed that  no  possible  chance  existed,  from  the  first,  of  his 
surviving,  and  that  the  deceased  appeared  to  be  sensible  of 
his  situation,  and  said  he  was  killed,  and  asked  the  Doctor 
to  give  him  his  opinion,  which  he  did,  after  examining  the 
mortal  wound,  by  stating  to  the  deceased  that  he  thought 
he  must  die,  though  after  dressing  the  wound,  he  flattered 
the  deceased  to  encourage  him  to  bear  up  against  his  pain; 
but  yet,  that  the  symptoms  of  a  fatal  termination  continued 
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constantly  to  increase,  and  the  deceased  to  be  sensible  of 
his  situation,  and  disposed  to  prayer,  when  not  interrupted 
by  pain,  or  other  accidents;  and  it  being  further  proved  by 
W^n.  fFadmore^  that  some  time  after  the  examination  and 
dressing  of  the  wound  by  the  Doctor,  he,  passing  before 
the  deceased,  who  appeared  to.be  more  at  ease,  was  spoken 
to  by  him  late  in  the  said  night,  who  said,  you  have  been 
a  father  to  me;  you  have  given  me  good  advice;  lam  al- 
most offy  and  appeared,  in  the  latter  part  of  the  same  night, 
to  be  more  distressed  with  pain.  The  Court  "permitted  the 
said  evidence  of  said  David  Eldridgty  which  related  to  a 
.  conversation  held  in  the  morning  after  the  wound  glven^ 
and  about  four  or  five  hours  after  the  wound  had  been 
dressed  by  the  Doctor,  to  go  to  the  jury,  notwithstanding 
it  was  also  proved  by  Wm.  Oibson  that  the  deceased  con- 
stantly expressed  his  belief  that  he  should  die;  though, 
when  he  was  easier,  he  appeared  to  express  hop^s  that  he 
might  recover;  it  being  stated  by  all  the  witnesses,  as  well 
as  others,  that  the  deceased  was  constantly  engaged  in  pray- 
er  from  the  night  of  the  mortal  wound  till  death,  except 
when  interrupted  by  pain,  or  other  accidents;  to  which 
opinion  of  the  Court  the  prisoner  excepts. '? 

The  jury  found  the  prisoner  guilty  of  murder  in  the  se- 
cond degree,  and  ascertained  his  punishment  to  be  ten 
years  confinement  in  the  Public  Jail  and  Penitentiary- 
house. 

It  then  J>eing  demanded  of  him  why  the  Court  should 
not  then  pronounce  sentence  against  him,  he  said,  ''that 
the  Court  ought  not  now  to  proceed  to  pronounce  a  judg- 
ment on  the  pretended  verdict,  because  the  same  was  ren- 
dered on  Sunday  morning,  the  21st  day  of  September, 
1817,  and  after  twelve  of  the  dock,  post  meridian,  of  the 
20th  September,  1817,  which  appeared  to  be  the  fact  by 
all  the  watches  produced  to  the  Court:"  Notwithstanding 
which  allegation^  however,  the  Court  did  pronounce  judg- 
ment on  him. 

He  now  moved  for  a  Writ  of  Error,  and  by  his  Counsel, 
Mr.  fF.  Hay  J  assigned  the  following  errors:  I.  That  the 
proceedings  had  in  a  former  trial,  for  the  same  homicide, 
set  forth  in  the  first  and  second  pleas,  constituted  a  legal 
bar  to  any  further  prosecution.  If  (he  alledged,)  he  had 
,  been  acquitted  by  Terdict  of  the  jury  on  that  trial,  such 
acquittal  would  have  been  a  bar;  for,  although  the  Indict- 
ment was  defective  as  an  Indictment  for  murder,  it  was 
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good  as  an  Indictment  for  man-slaughter;  and.  Rn  acquittal 
of  man-slaughter  would  be  an  acquittal  of  murder,  the  fact 
bei  og  the  same.   The  petitioner  then,  had  already  been  once 
in  ieopardy  for  the  homicide  with  which  be  is  charged, 
and  the  iury  having  been  discharged  without  his  consent 
or  defaulty  a  venire  de  novOf  or  another  trial  on  a  different 
Indictment,  for  the  same  fact,  ought  not  to  have  been  had. 
If  the  matter  of  the  first  and  second  pleas  be  good,  thej 
are  unanswered,  as  the  replications  thereto  are  multifarious, 
repugnant,  and  do  not  legally  put  in  issue  any  legal  answer* 
II;  Because  the  certificate  of  the  Clerk  of  the  General 
Court,  which  appears  in  the  record,  was  not  legal  evidenee; 
and  the  Case  having  been  regularly  adjourned,  until  the 
decision  upon  the  adjourned  points  was  regularly  certified, 
there  could  be  no  further  proceedings.     III.  Because  the 
demurrer  to  the  Indictment  should  have  been  sustained, 
the  Indictment  being  defective,  in  not  stating,  1.  That  the 
petitioner  percussit  (struck)  the  deceased,  which  word  is 
technical,  and  cannot  be  supplied.     2.  Because  the  Indict* 
ment,  after  stating  the  manner  of  the  death,  viz.  by  stick* 
ing,  stabbing  and  thrusting  with  a  dirk,  does  not  state  that 
thereby  the  mortal  wound  was  given.     In  all  cases,  the 
death  by  the  means  stated,  must  be  positively  alledged, 
and  cannot  be  taken  by  implication,  which  is  the  case  in 
this  Indictment,  which  proceeds  to  state  ^^  giving  one  mor- 
tal wound,''  be.     IV.  Because,  if  the  petitioner  ought  to 
have  been  tried,  he  has  not  been  properly  tried.     1.  Be- 
cause the  Petit  Jury  was  not  legally  constituted  for  reasons 
stated  in  the  Bill  of  Exceptions.     0.  Because  evidence  of 
the  declarations  of  the  deceased  was  improperly  admitted, 
they  not  having  been  made  in  the  petitioner's  presence, 
and  if  made  by  the  deceased  when  in  extremis,  it  not  ap- 
pearing that  he  was  sensible  of  his  situation:  the  contrary 
IS  to  be  inferred  from  the  circumstances  stated  by  the  wit- 
nesses.    If,  however,  the  evidence  was  proper  to  go  to  the 
jury,  and  it  was  their  province  to  decide  whether  the  de* 
ceased  was  in  extremis^  and  sensible  of  his  situation,  the 
evidence  should  have  been  admitted  with  such  an  instruc- 
tion from  the  Court,  which  does  not  a|q>ear  tp  have  been 
given.     For  these  reasons,  and  others  apparent  on  the  re* 
cord,  which,  though  not  here  specially  sUted,  are  not 
waived,  he  prayed  that  the  judgment  might  be  reviewed^ 
and  reversed. 
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[iN^/e.-'^-The  words  used  in  the  lodictmenty  iottead  of 
^^percusMy**  &c.  were  ^*fek>nioaslyy  wilfuliyy  and  of  his 
malice  aforethought,  did  make  an  a^aauli,  and  that  he, 
be  f^ith  a  certain  instrument^  be.  commonly  called  a 
dirk,  with  a  blade,  &c.  which  said  dirk,  he  the  said  Levi 
O.  in  his  right  hand  had  and  keld^  the  said  F.  G.  in  and 
upon,  &c.  a  little  below,  be.  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  stabf  stickp 
and  thrust  J  giving  to  the  said  Francis  Gibson^  then  and 
there  with  the  dirk  aforesaid,  in  and  upon  the  belly  of  him 
the  said  Francis  Oibson^  a  little  below  the  navel  of  him 
the  said  F.  G.  one  mortal  wound,  of  the  depth  of  four 
inches,  and  of  the  breadth  of  three  inches,  of  which  said 
mortal  wound,  &c.  be.  the  said  Francis  Gibson  died.''] 

The  Counsel  for  the  petitioner  referred  to  2  Hawk.  ch. 
25,  §  57,  and  ch.  23,  ^  82;  also  to  1  Hastes  C.  L.  342,  as 
to  the  Indictment.  He  also  referred  to  Eyre^s  Opinion,  in 
JVoodcocVs  Case,  in  1  Leach^  p.  500,  to  shew  that  every 
hope  of  this  world  must  be  gone,  before  the  declarations 
of  a  man  who  is  wounded,  should  be  admitted  as  evidence. 
He  argued  that  in  this  Case,  the  declaration  ''that  i{ Levi 
would  go  off,  where  he  could  not  hear  of  him^  he  would 
forgive  him,"  proved  that  he  expected  to  live.  And  if  it 
was  doubtful  whether  the  deceased  was  conscious  of  his 
approaching  dissolution,  the  evidence  ought  to  be  excluded. 

Mr.  Nicholas,  Attorney  General,  contended,  that  the  1st 
and  2d  pleas  offered  no  sufficient  bar  to  the  prosecution: 
these  pleas  were  in  direct  opposition  to  the  record  which 
the  prisoner  produced,  and  therefore  on  the  authority  of 
Myerses  Case,  they  ought  to  have  been  rejected  by  the 
Court,  and  the  Attorney  should  not  have  been  put  to  reply 
to  them.  The  third  plea  was  multifarious,  and  the  prisoner 
baving  demurred  to  the  repUeation  to  that  plea,  you  must 
go  back  to  the  first  error;  and  that  on  both  points  attempted 
to  be  put  in  issue  by  that  plea,  the  replication  was  support- 
ed by  the  record. 

As  to  the  constitution  of  the  jury,  he  remarked  that 
when  it  was  impossible  to  form  a  jury  of  the  venire,  and  of 
those  standing  around,  it  was  necessary  to  award  some  pro** 
eess  to  compel  the  attendance  of  such  other  freeholders  of 
the  county  as  might  form  a  jury,  and  such  as  had  been  pre* 
Tiously  summoned  by  the  venire  facias.  When  so  sum- 
moned and  convened,  they  misht  properly  be  denominated 
bj/'Standers.     The  writ  which  was  awarded  by  the  Court, 
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was  in  the  nature  of  a  Writ  of  TWcfr  which  was  authorised 
by  the  Common  Law.  3  Bac.  Jib,  743;  2  Hale^s  H.  P. 
C.  p.  265-6;  also  see  1  Chiftt/'s  Cr.LaWy  517. 
.  On  the  question  of  evidence,  he  adnfitted,  that  the  de* 
ceased  must  not  only  be  in  extremis^  but  must  be  conscious 
of  his  situation,  to  authorise  his  declarations  to  be  given  in 
evidence:  but  that  he  is  so  conscious,  may  be  collected 
from  circumstances,  and  from  the  evidence  of  other  wit- 
nesses, besides  that  witness  who  testifies  as  to  those  decla- 
rations. On  this  subject  he  referred  to  1  East^s  C.  L.  353^ 
&c.;  Macnallyy  175;  Peake,  16.  ** 

The  Court,  on  due  consideration  of  this  Case,  over-ruled 
the  motion  of  the  petitioner,  thereby  deciding  that  there 
was  no  error  in  the  judgment.  The  following  points  were 
therefore  resolved  by  tbe  Court  in  this  Case: 

1.  That  the  word  percussU,  {did  strike,)  is  not  tech- 
nical in  an  Indictment  for  murder,  but  that  when  the  blow 
is  made  with  a  dirk,  the  words,  '^stab,  stick  and  thrust/' 
are  equivalent  thereto. 

2.  That  where  there  is  a  positive  averment  of  the  stab, 
&c.  with  a  dirk,  it  suflBciently  appears  that  the  mortal 
wound  was  given  thereby ,  under  the  words,  ** giving  one 
mortal  wound j^^  &c. 

3.  That  where  there  has  been  a  trial  for  murder,  afid  the 
jury  bring  in  a  verdict  of  guilty,  but  before  the  verdict  is 
amended  and  recorded,  one  of  the  jury  retires  from  the 
rest,  without  the  consent,  or  knowledge  of  the  Court,  or  of 
the  Attorney  for  the  Commonwealth,  in  consequence  of 
which,  the  final  assent  of  that  juror  to  the  verdict  as  re- 
corded, hath  never  been  given;  but  the  Court,  on  the  sup- 
position that  all  had  assented  to  it,  discharges  the  jury; 
upon  setting  aside  that  verdict,  and  the  exhibition  of  a  new 
Bill  of  Indictment  against  the  prisoner,  that  discharge  of 
the  former  jury  under  the  circumstances  recited,  is  no  bar 
to  a  prosecution  under  the  new  Indictment 

.  4.  A  copy  of  a  judgment  of  the  GeneAl  Court,  upon  a 
question  adjourned  to  it  by  a  Superior  Court,  attested  by 
the  Clerk  of  the  General  Court,  his  attestation,  or  hand- 
writing being  proved,  is  competent  and  sufficient  evidence 
before  the  same  Superior  Court,  to  prove  what  it  purports 
to  be. 

5.  The  Court  has  an  undoubted  right  to  correct  any  er- 
ror made  by  the  Clerk  in  the  orders  of  the  preceding 
day. 
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6.  If  a  jury  eaimot  be  formed  from  the  original  panel  ' 
of  the  venire,  nor  from  the  by-standers,  in  consequence  of 
the  exercise  of  the  right  of  challeuge  by  the  prisoner,  the 
Court  may  award  a  venire  facias  ^  commanding  the  Sheriff 
to  summon  a  specified  number  to  attend  the  Court  then  in 
session,  out  of  whom  a  jury  may  be  fok-med  for  the  trial  of 
the  prisoner,  and  upon  the  return  of  that  process,  and  the 
attendance  of  the  persons  so  summoned,  the  prisoner  may 
be  compelled  to  electa  jury,  saving  his  right  of  challenge: 
Such  process  may  be  awarded  on  the  report  of  the  Sheriff 
that  there  are  no  other  by>standers,  nor  will  the  Court  at  a 
subsequent  time  hear  proof  that  there  were  other  qualified 
by-standers  who  were  not  called. 

7.  In  a  Case  of  murder,  declarations  of  the  deceased, 
'when  made  in  extremis^  and  when  conscious  of  his  situ- 
ation, are  admissible  evidence  against  the  accused,  although 
the  witness  who  deposed  to  his  dedarations,  was  rather  of 
opinion  that  the  deceased  thought  he  would  get  well,  other 
ijvitnesses  having  deposed  that  he  was  conscious  he  could 
not  recover. 

8.  On  the  question,  whether  the  Court  should  have  pas- 
sed sentence  after  12  o'clock  on  Saturday  night,  some,  of 
the  Judges  were  inclined  to  think  that  the  juridical  day 
extended  to  the  dawn  of  the  next  morning,  but  no  opinion 
was  given  on  it,  because  a  majority  of  the  Judges  were  of 
opinion  that  it  did  not  sufficiently  appear  by  the  record 
that  it  was  past  midnight:  that  fact  being  merely  alledged 
by  the  prisoner,  and  it  not  being  admitted  by  the  Court; 
nor  proved  to  it  by  evidence. 
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JosBPH  Babker  v.  The  Commonwealth*  ^ 

Every  offence  to  which  a  eapkal  paniahmeiit  It  annexed  by  Statute,  k  a  felony/ 
and  since  the  eftablishment  of  the  Penitentiary,  every  offence  there  puniih-. 
able,  is  in  like  manner  a  felony,  unlest  it  be  by  Statute  denominated  a  mia- 
dememer. 

In  an  Indictment  for  stealing  bank,  notes  ander  the  Act  of  1806,  it  should  be 
chareed  that  they  were  feloniously  stolen,  although  by  the  Act  it  is  not  de- 
nominated a  felony :  and  this  error  is  not  cured  by  the  Statute  of  Criminal 
Jeofails. 

If  the  Indictment  for^tealing  bank  notes  do  not  charge  that  they  are  the  bank 
notes  of,  or  ifetonff  to,  some  person  or  persons  by  name,  or  of,  or  to,  some* 
~  pcrsoiT,  to  the  jurors  unknown^  the  defect  is  fatal,  and  is  not  cored  by  the 
Statute  of  Jeofails. 

Proceedings  on  a  Writ  of  Error  where  the  judgment  is  reversed,  and  the  pri- 
soner brought  up  before  the  General  Court  by  Babeat-Corpue,  Ukd  retnaiKted 
for  A  new  trial. 

This^was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Henry.  The  petitioner  was 
indicted  under  the  Statute  (a)  for  stealing  bank  notes.  He 
was  convicted,  and  moved  in  arrest  of  judgment:  1.  Because 
the  offence  was  not  charged  to  have  been  committed  JelO' 
niouslyS  2.  Because  the  bank  notes  stolen  are  not  charged 
to  have  been  the  property  of  any  one.  The  Superior  Court 
over-ruled  the  motion,  and  rendered  judgment  on  the  ver- 
dict, to  reverse  which,  this  Writ  was  applied  for. 

The  Writ  was  awarded  at  the  last  June  Term,  returna- 
ble to  this  Court,  with  an  endorsement  on  it  that  it  was  to 
operate  as  a  Supersedeas^  and  with  further  directions,  that 
if  the  Writ  should  be  served  on  the  Officer  before  he  should 
reach  the  Penitentiary  with  the  convict,  that  he  should  be 
re-conveyed  to  the  Jail  of  Henry  county,  there  to  remain 
till  the  further  order  of  this  Court.  It  so  happened,  how- 
ever, that  the  convict  was  lodged  in  the  Penitentiary  be- 
fore the  Writ  was  served  on  the  Sheriff.  At  this  Term,  a 
majority  of  the  Court  having  decided  that  the  judgment 
should  be  reversed,  a  Habeas  Carptis  was  directed  to  the 
Superintendent  of  that  Institution,  by  virtue  of  which,  the 
prisoner  was  brought  before  the  Court;  and  Judge  fVhite 
pronoonced  the  following  opinion  and  judgment: 

After  verdict,  the  plaintiff  in  error  moved  to  arrest  the 
judgment,  and  assigned  for  cause:  1.  That  the  taking  and 


(a)  Aots  of  1806,  ch.  10,  $  S  j  aee  S  Rev.  C^de  of  1808, 6h.  91,  p.  118. 
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carrying  away  of  the  notes,  is  not  stated  to  have  been  fe^ 
looious.  2.  That  the  notes  are  not  stated  ta  be  the  pro- 
perty of  any  person.  The  Superior  Court  over-ruled  the 
motion  in  arrest,  and  entered  a  judgnoent  oh  the  verdict; 
to  which  judgment,  the  plaintiff  in  error  sued  out  from  thi§ 
Court  his  Writ  of  Error. 

In  support  of  the  judgment  on  the  first  point,  the  Attor- 
ney General  said,  that  the  stealing  bank  notes  was  Dot  felo- 
ny at  the  Common  Law;  that  the  Statute  does  not  declare 
in  terms  that  it  shall  be  felony,  (b)  but  merely  declares  that 
any  person  guilty  thereof  shall  be  punished  by  a. certain 
imprisonment  in  the  Jail  and  Penitentiary -house;  that  it 
.cannot  be  made  a  felony  by  construction,  because  felony  is 
a  Common  Law  term,  and  forfeiture  of  goods  and  chattels 
at  the  least,  is  essential  in  that  offence;  nay,  it  is  the  veiyr 
ingredient  from  which  the  term  arises. 

It  is  readily  admitted,  that  the  term  felony,  is  derived 
from  the  source  from  which  the  Attorney  General  deduces 
it:  and  that  forfeiture  of  lands  or  goods,  ocboth,  is,  by  the 
Common  Law,  essential  to  the  offence  so  teamed;  insomuch 
that  if  a  new  crime,  either  in  England  or  in  Virginia,  be- 
fore the  year  1789,  was  created  by  Statute,  and  declared 
thereby  to  be  a  felony,  forfeiture  would  immediately  attach 
thereto:  and,  moreover,  the  punishment  would  also  attach 
thereto,  not  because  .the  word  felony,  in  its  original  and 
'*  rude  idea  and  definition,"  (to  use  Judge  Blacks  toners 
own  words,  vol.  4,  p.  97,)  had  any  reference  to  capital  pun- 
ishments, but  because  all  felonies,  with  a  few  exceptions 
only,  (which  exceptions  serve  to  prove  the  rule,)  were  by 
the  Common  Law  so  punished.  Many  Statutes  creating 
offences,  theretofore  unknown,  simply  declare  that  the  of- 
fences so  created,  shall  be  felony y  or  that  the  offenders  • 
against  those  Statutes  shall  suffer  as  felons^  without  say-? 
ing,  what  in  particular  shall  be  their  punishment:  .  For  in- 
stance, the  Act  **  against  embezzling  Records,"  \  Sev, 
Code  of  1792,  p.  45;  the  Act  *'  to  prevent  malicious  shoot- 
ing," Ibidy  178;  the  Act  ^'concei'ning  stealing  tobacco  on 
the  highway,"  Ibid,  280;  and  many  others.  Yet  no  Court, 
before  or  since  the  Penitentiary  Law  went  into  operation, 
ever  doubted  what  judgment  it  ought  to  render  against 


{b)  Dot  by  the  new  reTisal,  the  stealing  biinlt  notes,  kc.  is  deo»«red  1 
^  t  Bev.  Code  of  1819,  «h.  154,  %  8. 


^ I  felony, 
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persons  eonrictecl  of  those  oflenees.  And  why  ?  Because, 
from  the  long  and  general  application  of  capital  punishment 
to  those  offences,  (except  as  before  excepted,)  the  crime 
and  the  punishment  had,  in  contemplation  of  Law,  become 
so  blended,  that  the  designation  of  one  virtually  included 
the  other.  Or,  to  use  Blackstone*s  language,  ibid^  p.  98, 
<<  the  idea  of  felony  is  indeed  so  generally  connected  with 
capital  punishment,  that  we  find  it  hard  to  separate  them: 
and  to  tnis  usage  the  interpretations  of  the  Law  now  con^ 
form;  and  if,  therefore,  a  Statute  makes  any  new  offenca 
felony,  the  Law  implies,  that  it  shall  be  punished  with 
death,  by  hanging,  as  well  as  with  forfeiture."  Thus  the 
word  felony  originally  signified  forfeiture^  hot  by  long, 
use,  it  came  to  signify  those  crimes  that  were  punished  by 
forfeiture.  (/Airf,  p,  97.)  And  by  the  like  long  use  in  the 
construction  of  the_  Statutory  Laws^  it  acquired  a  new  at- 
tribute. In  all  Statutes  it  denoted  an  offence  to  be  punish* 
ed  with  forfeiture  and  death.  So,  that  in  all  Statutory  of« 
fences,  the  word  felony  included  eon  vi  termini  the  pun- 
ishment of  death  as  well  as  forfeiture.  With  this  attribute 
it  remained  clothed  fn  Virginia,  as  well  as  in  England,  tilt 
the  year  1789.  In  that  year  it  was  enacted  by  the  Legis* 
lature,  that  attainder  of  any  treason,  murder  or  felony, 
should  in  no  case  thereafter  work  any  forfeiture  of  property 
to  the  Commonwealth:  thus  disrobing  the  technical  word 
"felony  of  one  of  its  attributes,  of  itsi  original  and  oldest  at- 
tribute, but  leaving  it  the  other^  and. retaining  it  in  the  Code 
of  Laws  as  descriptive  of  a  certain  class  of  offences.  For, 
the  Legislature  manifestly  understood,  that  notwithstand- 
ing forfeiture  was  done  away,  convictions  of  felony  were 
thereafter  to  take  place.  I  ask,  then,  to  what  class  of  of- 
fences did  the  Legislature  intend  should  be  thereafter  de- 
signated by  the  term  felony?  Clearly  all  those  which  had 
been  theretofore  felonious  at  the  Common  Law,  and  all  those 
Statutory  crimes  to  which  capital  punishment  was,  or  should, 
be  annexed,  that  being  the  only  attribute  by  which  a  Statu- 
tory felony  could  thereafter  be  distinguished  from  any  other 
offence.  That  the  Leginlature  did  so  intend,  and  so  has 
uniformly  understood  the  Law,  is  manifest  from  the  several 
Acts  before  alluded  to,  every  one  of  which  has  been  enact- 
ed since  the  year  1789;  and;  indeed,  from  the  whole  course 
of  Legislation  on  the  subject  of  caphal  crimes,  and  those 
now  punished  in  the  Penitentiary^  in  lieu  of  capital  pun- 
ishment    I  shall  give  only  a  few  more  instances: 
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Iq  the  ^ear  1792,  the  General  Assembly  re-enaoted  a 
Law,  declaring  that  '<  any  person  who  shall  hereafter  be 
gatky  of  stealing,  or  sellmg,  any  free  person  as  a  slave, 
knowing  the  person  so  sold  to  be  free,  and  shall  be  thereof 
lawfully  convicted,  the  person  so  convicted,  shall  suffer 
death  without  benefit  of  clergy."  But  it  is  not  expressly 
declared  to  what  class  of  offences  this  crime,  thus  capitally 
punished,  without  benefit  of  clergy,  shall  appertain.  But 
has  any  body,  therefore,  supposed  it  was  a  mere  trespass  ? 
Has  any  body  doubted  but  that  being  capitally  punished, 
in  the  highest  degree  too,  it  was  a  felony  ?  If  sadi  a  doubt 
has  ever  existed,  it  has  never  reached  my  ear:  on  the  coi\* 
trary,!  do  know  that  one  person  at  least  has  for  that  of- 
fence been  indicted,  convicted,  and  punished  as  a  felon; 
and  that  among  all  the  efforts  made  to  save  him,  this  was 
not  thought  oC  Does  any  body  suppose  that  the  Legisla- 
ture did  not,  at  the  time  it  affixed  this  high  punishment  to 
this  great  offence,  believe  that  it  was  creating  a  felony  ?  I 
believe  there  can  be  no  doubt  how  it  understood  the  thing. 

I  shall  give  but  one  instance  more  of  the  Legislative  un- 
derstanding of  this  question.  For  the  very  few  instances 
in  which  it  has  thought  proper  to  punish  by  confinement  in 
the  Penitentiary-house,  crimes  not  sufficiently  heinous,  in 
its  estimation,  to  be  classed  with  felony,  it  has  been  careful 
to  declare  by  express  word^^  that  such  offences  shall  be 
misdemesnors.  Why  has  it  done  this,  but  from  a  convio* 
tion  that  the  annexation  to  those  offences,  of  the  punish- 
ment of  felony,  would  have  made  them  felonies,  if  the 
contrary  had  not  been  expressly  declared  ^ 

I  do  not  deem  it  necessary  to  enter  into  any  reasoning 
here  to  shew  that  the  same  words  which  would,  before  the 
Penitentiary  Law  went  into  operation,  have  created  a  felo- 
ny, will  have  the  same  effect  since.  That  Law  was  not 
intended  to  '  change  the  nature  of  offences,  or  to  alter  the 
fixed  and  knowti  meaning  of  technical  terms,  but  to  miti- 
gate and  equalize  the' punishment  of  crimes. 

This. has  not  only  bieen  the  Legislative  meaning  and  un- 
derstanding on  this  subject,  but  such  has  been  very  gene- 
rally, at.least,  the  understanding  of  legal  men,  and  of  our 
Courts  of  Justice,  from  the  year  1769  to  this  day.  Judge 
Tucker,  (Note  1  to  4  BL  Com.  95,)  says,  «« Although  for- 
feiture, as  well  of  lanc}s  as  goods,  is  abolished  in  Virginia, 
yet  thi^  will  not  alter  the  nature  of  felony,  but  all  offences 
which  induced  a  forfeiture  at  the  Common  Law,  or  wl^ich 
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have  been  declared  capital  by  Statute,  still  remain  felo- 
nies." 

In  M^CauPs  Case,  which  was  a  prosecution  for  an  of- 
fence against  this  very  same  Statute,  the  Indictment  charged 
the  offence  to  have'been  committed  feloniously;  and  during 
all  the  investigations  and  discussions  which  that  Case  gave 
rise  to,  this  was  never  thought  of  as  a  defect 

This  Statute  has  been  nearly  twelve  years  in  operation, 
and  very  many  other  prosecutipns  for  thi^  same  offence, 
have  taken  place  under  it,  in  various  parts  of  the  State,  in 
all  of 'which,  so  far  as  I  know,  or  have  been  able  to  inform 
myself,  the  Indictments  were  in  the  same  form.  The  same  - 
may  be  said  of  prosecutions  under  the  2d  and  3d'  sections 
of  the  Act  of  1803,  against  malicious  stabbing,  shooting, 
&c.  (2  Bev.  Code  of  1808,  ch.  — .)  It  seems,  therefore, 
to  be  too  late,  even  if  there  was  some  ground  for  doubt,  to* 
unsettle  this  question,  and  thereby  set  aside  a  practical  con- 
struction of  these  Laws  of  so  long  standing,  and  disturb 
all  the  Cases  which  have  been  decided  under  it  A  majo^ 
rity  of  the  Court  are,  upon  the  whole,  of  opinion,  that  there 
is  error  in  not  alledging  that  the  taking  of  the  bank  notes 
in  the  Indictment  mentioned,  was  done  /elonioush/. 

Upon  the  2d  point,  a  majority  of  the  Court  is  of  opinion, 
that  the  Statute  of  Jeofails  was  not  intended  to  introduce 
a  carelessness,  or  laxity  in  pleading,  but  merely  to  cure 
those  defects  which  the  over-nicety  of  the  Courts  had  intro- 
duced into  the  Common  Law,  and  which  did  not  put  the 
rights  of  the  Commonwealth  or  the  accused  into  jeopardy. 
That  the  laying  in  an  Indictment  for  larceny,  to  whom  the 
thing  stolen  did  belong,  is  not  of  that  description,  but  is 
matter  of  substance,  and  may  be  very  important  to  the  ac- 
cused, both  in  making  his  defence,  and  upon  a  plea  of 
auter/oits  acquit,  or  convict^  and,  therefore,  that  there  is 
error  in  that  respect  also. 

Judgment  of  the  Court.  "  It  seems  to  the  Court  here, 
that  there  is  error  in  the  said  judgment  in  this,  that  it 
ought  to  have  been  expressly  alledged  in  the  said  Indict- 
ment, that  the  stealing  of  the  bank  notes  therein  mention- 
ed, was  done  feloniously:  and  in  this,  that  the  said  bank 
notes  are  not  alledged,  in  and  by  the  said  Indictment,  to 
be  the  bank  notes  of,  or  to  belong  to,  any  person,  or  per- 
sons, or  to  a  person  or  persons  to  the  jurors  unknown. 
Wherefore  it  is  fioasidered  by  the  Court,  that  the  said  judg- 
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ment  be  reversed  and  annalled,  and  this  Court  proceeding 
,  to  give  such  judgment  as  the  said  Superior  Court  ought  to 
have  rendered,  it  is  further  considered  by  the  Court,  that 
the  said  judgment  be  arrested,  and  that  the  said  Joaqf^h 
Barker  go  quit  of  the  offence  charged  against  him  in  the 
said  Indictment''  .Proclamation  being  then  made,  the 
Attorney  General  prayed  that  he  might  be  committed  to 
the  Jail  of  Henrico  county,  to  be  from  thence  conveyed  by 
the  Sheriff  of  Henrico  to  the  Jail  of  the  said  county  of 
Jlenry,  to  answer  a  good  rand  sufficient  Indictment  to  1>6 
exhibited,  agaiqst  him  in  th6  Superior  Court  of  Law  of  the 
said  county  of  Henry,  for  the  felonious  stealing,  takings 
and  carrying  away,  the  bank  notes  in  the  aforesaid  first 
Indictment  mentioned.     Which  is  ordered  accordingly. 
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Brockenbroughf 

Johnstonj 

Smith, 

Randotphf 

a.  Parker, 

Semple, 

R.E.  Parker, 


Judges. 


John  Gubimings  v.  The  Gomiionwealth. 

A  proseeotkm  ma^  be  mainuined  under  the  Aet  of  1806,  for  ttealbg  a  bank 

.    note  of  North  Carolba,  or  any  other  aster  State. 

In  a  proieeiitioQ  for  the  laroeBf  of  a  back  note,  if  it  if  proved  that  the  pritoner 

.  felonionslj  stole  the  note,  and  afterwards  passed  it  away  as  Keooioe,  this  act 
of  his  utBoiiiM  prima  Jade  erideBoe  that  the  note  is  of  some  value,  and  dispeo* 
aet  with  further  prof  oq  the  pariof  theCommoiiwaalthyOf  the  note  being 
genuine  and  of  vakie. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg* 
men!  of  the  Superior  Court  of  Nan3emond.  The  petitioner 
was  indicted  for  stealing  bank  notes.  There  were  five 
counts,  of  which  the  first  charged  the  stealing  of  bank  notes 
generally,  the  others  the  stealing  of  bank  notes  issued  hy 
tiie  State  Bank  of  North  *tlarolina:  one  of  these  described 
a  ten  dollar  bank  note  by  its  marks,  numbers  and  figures; 
the  others  described  tiiem  generally.  At  the  trial  the  pri- 
soner excepted  to  an  opinion  of  th^  Court  given  against 
him:  the  exceptions  stated  that  a  bank  notei  purporting  to 
be  of  the  State  Bank  of  North  Carolina,  (describing  it  par- 
ticularly,) was  exhibited  in  Court  by  the  prosecutor  for  the 
Commonwealth,  and  identified  by  particular  marks  as  one 
of  those  North  Carolina  bank  notes  charged  to  have  been 
stolen  from  the  person  of  Jacob  Jones,  and  afterwards  in 
possession  of  the  prisoner,  who  was  proved  to  have  passed 
the  said  note  in  payment  ff  a  debt  to  a  witnessi  who  paid 
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it  to  a  thirdy  by  whom  it  was  produced  in  Court,  whereup- 
on the  Counsel  for  the  prisoner  moved  the  Court  to  in- 
struct the  jury  that  no  evidence  could  be  given  of  this  pa- 
per being  stoleo  by  the  prisoher,  unless  the  Commonwealth 
first  proved,  by  competent  testimony,  that  such  paper  was 
a  genuine  bank  noicj  «nd  of  some  value^  which  instruc- 
tion the  Court  refused  to  give,  but  instructed  the  jury  that 
if  .they  were  satisfied  by  the  evidence  that  this  note,  pur- 
porting to  be  a  bank  note,  was  feloniously  stolen  from  the 
said  Jones  by  the  prisoner,  and  had  been  passed  by  him 
afterwards  in  payment  of  a  debt  as  a  genuine  bank  note, 
he  had  thereby  precluded  himself  from  calling  on  the  Com- 
monwealth for  further  proof  of  the  paper  being  a  genuine 
bank  note,  and  might  be  convicted  without  such  proof. 
The  prisoner  was  convicted,  and  afterwards  moved  in  ar- 
rest of  judgment,  *^  because  it  appears  by  the  record  that  the 
offence  charged  in  the  indictment  is  for  the  larceny  of 
North  Carolina  bank  notes,  whereas  thetLaws  of  Virginia 
do  not  make  it  felony  to  steal  the  bank  notes  of  other 
States."  The  motion  was  over-ruled,  and  the  Court  sen- 
tenced him  pursuant  to  the  verdict  He  now  applied  for 
a  Writ  of  Error,  which  was  over-ruled  by  the  Court,  they 
being  of  opinion  that  there  was  no  error  in  the  judgment 


•VOTE.— The  words  of  the  Act  of  18O0L  oo  whieh  this  oroteootioQ  WM 
Jbunded,  are  very  eeneral.  <*  If  any  perton  ahaU  sleal,  or  take  by  robbery  from 
another,  any  bank,  ar  p09t  note,  &e/'  The  Court  wat  of  opbkm,  that  the 
objeet  of  the  Aet  waa  to  protect  the  actual  currency  of  the  country,  and  that  aa 
the  bank  notes  of  our  sister  States  circulated  freely  amongst  u%  they  were  with* 
Id  the  rettoo,  as  weU  as  the  words  of  the  law.    See.  Pomero^$  Case,  post. 
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William  Wallace  v.  The  Commonwealth. 

A  Jaaiioe  of  the  Peaee,  who  mtlioioiNly  and  fiJaelj  inued  a  Warrant  eommand- 
ing  a  Sunreyor  of  a  road  to  appear  befiire^  him,  and  answer  the  oolDplamt  of 
another  penoo  for  not  keeping  the  road  in  repair,  and  adjudged  him  to  paj 
coats,  when  m  fact  the  said  person  never  did  make  the  eomplamt,  nor  direot 
the  proseootioii,  the  Justiee  himself  harinf^  fahdy  ased  the  name  of  suoh  per- 
son, decided  to  be  guilty  of  malfeaaance  m  office,  and  indicted,  fined,  and  a* 
moved  from  office. 

This  was  an  application^ for  a  Writ  of  Error  to  a  judg- 
jnent  of  the  Superior  Court  of  Brooke  county.  The  pe- 
titioner/was  indicted  for  mal/easanee  in  his  office  of  Jus- 
tice of  the  Peace.  The  Indictment  charged,  that  he,  oat 
of  mere  malice,  and  evil  disposition  towards  a  certain  John 
Hindmnnj  a  Surveyor  of  the  high-way,  and  with  a  wicked 
and  malicious  intent  to  disquiet,  defraud  and  oppress  the' 
said  J.  H,  and  falsely,  wickedly  and  maliciously  to  cause 
the  said  J,  H.  to  be  put  to  costs  and  expenses,  unjustly, 
wickedly,  maliciously,  and  unlawfully  wrote,  signed  and 
issued  under  his  own  hand  as  such  Justice  of  the  Peace,  a 
certain  Warrant  or  Summons,  to  a  Constable  directed, 
commanding  him  to  summon  the  said  John  Hindman,  to 
appear  before  him  the  said  William  Wallact^  to  answer 
to  a  certain  complaint  and  Information  of  a  certain  John 
Walker y  made  against  him  the  said  John  Hindmanj  for 
not  keeping  a  road  (describing  it)  in  repair,  and  upon  that 
warrant  or  summons  caused  the  said  J.  H.  to  appear  before 
him  the  said  W,  W.  as  such  Justice  of  the  Peace,  to  an- 
swer the  complaint  aforesaid,  and  upon  a  hearing  therein, 
did  not  acquit  the  said  J.  H,  of  the  complaint  aforesaid,  but 
unlawfully,  corruptly,  and  wickedly  adjudged  the  said  J, 
H.  to  pay  the  costs  of  the  same;  whereas,  in  truth  and  in 
fact,  the  said  John  Walker  never*  did  make  to  the  said 
William  Wallace^  nor  to  any  other  Justice  of  the  Peace, 
the  Complaint  or  Information  aforesaid  against  the  said  J. 
H.  nor  did  the  said  John  Walkery  nor  any  other  person, 
direct  the  said  prosecution,  but  the  said  William  Wallace 
falsely  and  wickedly  used  the  name  of  the  said  John  Wal- 
ker^ without  his  knowledge,  and  against  his  directions,  in 
contempt  of  his  the  said  William  Wallace^s  oath,  and  du- 
ty, as  a  Justice  of  the  Peace^  to  the  evil  example,  &c.  &c. 
To  this  Indictment  the  Defendant  pleaded  Not  Guilty,  and 
the  jury  convicted  him,  and  assessed  his  fine  to  one  hun- 
dred dollars.    The  Superior  Court  thereupon  entered  a 
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judginent  against  him,  that  he  be  removed  from  his  office  of 
Justice  of  the  Peaee,  and  that  he  is  incapable  of  exercising 
the  duties  of  the  same,  and  also  a  judgment  for  the  fine. 
The  application  for  a  Writ  of  Error  was  refused. 


.MOTE.— See  The  CommMweaUhr.  J^hn  ^kSeander.t  \'n%.  CMet,l56| 
and  The  CtmmonveaUh  ▼.  Mo^et  Mann,  Ih.  308. 


The  Commonwealth  v.  Hill  Oarteb. 

The  Defendant  had  been  indicted  for  an  assault  in  the 
Superior  Court  of  Charles  City  County,  and  by  an  order 
of  that  Court  in  April,  1817,  the  venue  had  been  changed 
to  New-Kent.  After  the  decision  of  this  Court  that  the 
venue  could  not  be  changed  in  a  case  of  misdemesnor,  a 
Rule  was  made  by  the  Superior  Court  of  Charles  City, 
against  the  Defendant,  to  shew  cause  why  the  order  of 
April,  1817,  should  not  be  set  aside,  and  the  said  cause 
proceeded  in  by  that  Court.  And  by  consent  of  parties, 
the  following  questions  were  adjourned  to  this  Court,  for 
its  decision.  1.  Whether  the  said  Court  has  aright  to  set 
aside  the  order  made  as  aforesaid  ?  2.  If  it  has,  whether 
the  said  Superior  Court  of  Charles  City  can  now  prdceed 
to  the  trial  of  said  cause  in  the  same  manner  as  if  the  venue 
had  never  been  changed  ? 

Per  Curiam.  *'In  this  Case,  by  a  majority  of  the 
Judges  present  it  is  decided,  that  the  Superior  Court  of 
Charles  City  hath  a  right  to  set  aside  the  order  made  on 
the  21st  April,  1817,  removing  the  said  Case  to  the  Su- 
perior Court  of  Law  for  New-Kent  County;  and  also,  that 
the  said  Court  of  Charles  Cfty  may  proceed  to  the  trial  of 
said  cause  in  the  same  manner  as  if  the  venue  had  never 
been  changed." 
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Abneh  Vance  v.  The  Commonwealth. 

Where  the  defenee  or  a  prisoner  is  insftnity,  evidence  to  proT6  inssnitj  before 
the  aet  eoniraitOed  is  proper,  without  first  proviug  the  insanity  eU  the  time  of 
its  oominission. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment against  the  petitioner^  in  the  Superior  Court  of  Rus- 
sell county.     The  prisbner  was  indicted  for  the  murder  of 
Leivis  Morton,     At  his  trial,  there  were  three  Bills  of 
Exceptions  taken  to  the  opinion  of  the  Court     The  first 
Bill  stated  that,  ^^John  Chandler^  one  of  the  venire,  being 
called  and  sworn  on  the  voir  dire,  stated,  in  answer  to  the/ 
interrogatory  by  the  Court,  *  have  you  made  up,  and  ex- 
pressed an  opinion  in  this  Case?'    That  he  had  made  up, 
from  the  rumor  of  the  country,  this  opinion,  that  if  the 
facts  of  the  Case  were  such  as  he  had  heard,  and  should  be 
proved  at  the  trial,  then  his  opinion  would  be  in  conform- 
ity to  those  facts;  but,  if  the  facts  (ind  proof  should  appear 
different  from  the  rumor  he  had  heard,  then  his  opinion^ 
still  conforming  to  the  proof,  would  be  different  from  that 
rumor,  and  the  opinion  which  he  had  formed  on  it     And 
being  further  interrogated  by  the  Court,  the  said  Chand' 
ler  said  he  had  not  heard  the  evidence  or  any  part  of  it; 
that  he  felt  no  prejudice  against  the  accused,  and  believed 
in  his  conscience  he  could  do  the  accused  as  much  justice 
as  any  other  person,  .and  try  his  cause  free  from  any  bias 
or  prejudice  whatever.     Whereupon,  the  prisoner  by  his 
Counsel,  challenged  the  said  John  Chandler  for  the  cause 
above  stated,  and  insisted  that  the  said  Chandler  was,  in 
.  consequence  thereof,  an  \in(it  juror  to  pass  upon  his  Case: 
But  the  Court  decided  that  the  cause  alledged  was  insuffi- 
cient to  constitute  a  good  ground  of  challenge,  and  directed 
the  said  Chandler  to  look  upon  the  prisoner,  upon  which 
the  prisoner  peremptorily  challenged  him.     To  the  said 
decision  the  prisoner  excepted/' 

The  second  Bill  of  Exceptions  stated,  ^'that  the  prisoner 
introduced  his  daughter,  a  witness,  to  prove  the  insanity  of 
the  prisoper  before  the  fact,  of  which  he  is  accused^  was  com- 
mitted: but  such  evidence  being  objected  to  by  the  Attor- 
ney for  the  Commonwealth,  the  Codrt  decided  that  it  was 
improper  to  introduce  such  proof  until  the  prisoner's  insan- 
ity was  proved  on  the  day  he  shot  the  deceased;  and  the 
witness  aforesaid,  stating  that  she  knew  nothing  of  the  pri- 
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soner  on  that  day,  nor  for  some  days  before,  was  not  fur- 
ther interrogated.  To  that  opinion  the  prisoner  excepted/' 
The  third  Bill  is  unnecessary  to  be  set  forth.  The  pri* 
soner  was  convicted,  and  sentence  of  death  was  passed  up«> 
on  him. 

Mr.  Leigh  on  behalf  of  the  prisoner,  now  prayed  for  a 
Writ  of  Error,  alledging,  **  that  he  is  aggrieved  by  the 
opinion  of  the  Court,  stated  in  the  second  Bili  of  Excep- 
tions; the  Court  having  there  decided,  that  it  was  improper 
to  introduce  a  witness  for  the  prisoner  to  prove  his  insa- 
nity, before  the  fact  he  was  accused  of  was  committed,  un- 
til his  insanity  was  proved  on  the  day  he  shot  the  de- 
ceased; and  the  witness  stating  that  she  knew  nothing  of 
the  prisoner  on  that  day,  nor  for  some  days  before,  was 
not  further  interrogated.  Now  your  petitioner  humbly 
represents,  that  although  no  proof  was  adduced  to*  shew 
his  insanity  on  the  day  on  which  the  fact  was  committed, 
yet  evidence  of  insanity  recently  preceding  the  fact,  ought 
to  have  been  admitted,  in  order  that  the  jury,  having  evi- 
dence of  the  insanity  before  them,  might  be  enabled  to 
judge  from  the  circumstances  attending  that  malady,  whe- . 
ther  it  probably  continued  until  the  perpetration  of  the  fact, 
or  was  mere  temporary  in  its  nature." 

The  Writ  of  Error  was  awarded,  and  the  Attorney  Ge- 
neral agreeing  to  dispense  with  the  emanation  of  the  Writ, 
and  to  receive  the  Record  ^n  which  the  petition  was  found- 
ed, as  if  verified  on  the  return  of  a  Certiorariy  pleaded 
thereto  "«n  nullo  est  erratum^^^  and  the  Court  having  in- 
spected the  Record,  decided  unanimously  that  the  judg- 
meht  should  be  reversed,  the  same  being  erroneous  in  this, 
*'  that  the  Court  rejected  the  evidence  of  the  witness  intro- 
duced by  the  prisoner,  to  prove  his  insanity  before  the 
commission  of  the  fact  of  which  he  was  accused,  and  in 
deciding  thatit  was  improper  to  introduce  such  proof  iintil 
the  prisoner's  insanity  was  proved  on  the  day  he  shot  the 
deceased."     A  new  trial  was  therefore  awarded. 
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The  GoHiiONWEALTH  V.  Samuel  Haines. 

On  ft  joint  reoo||;nizaQoe  bj  three  penont,  defimk  being  raade,  a  td,  fa,  wa« 
awarded,  which  abated  by  return  as  to  one,  by  death  kt  to  the  Beoond,  and 
the  third  pleaded  to  iasoe,  after  whieh  he  died.  A  scire  facicu  to  revive , 
was  proper  a^inst  the  personal  representative  of  the  third  conuzor,  though 
not  against  his  heirs.  But  original  process  of  «ct.  fa  will  lie  against  tBe 
heirs  of  the  said  thhrd  conuzor,  and  against  the  heirs  and  personal  represen- 
tatives of  the  second  deceased  conozor. 

Adjourned  Case  from  Montgomery.  George  Helm^ 
Sampson  Patton^  and  Samuel  Haines^  had  entered  into 
a  joint  recognizance,  in  the  penalty  of  five  hundred  dollarsi 
to  be  levied  of  their  lands  and  tenements,  &c.  conditioned 
for  the  appearance  of  the  said  George  Helm^  at  the  then 
next  Court,  and  to  hear  the  judgment  of  the  Court  on  a 
certain  verdict  rendered  against  him  in  a  prosecution  for 
Perjury.  Helm  made  default,  and  thereupon  a  scire  /acias 
was  awarded  against  the  three  conuzors,  which  appears  to 
have  been  served  on  Haines  and  Patton^  but  as  to  Helm 
was  returned  *<  no  inhabitant."  No  further  proceedings, 
were  had  against  Patton,  who  shortly  after  died.  Haines 
pleaded  to  issue,  and  pending  the  issue,  died.  Haines  sur- 
vived Patton.  The  questions  adjourned  were,  whether  a 
scire  facias  to  revive^  could  be  awarded  against  the  admi- 
nistrators or  heirs  of  either  of  them;,  and  whether  original 
process  could  be  awarded  against  the  administrators  or  heirs. 

Per  Curiam.  "  It  appearing  that  in  this  Case  the  sdre 
facias  on  the  recognizance  abated  as  to  Helm^  one  of  the 
conuzors,  by  the  return,  and  that,  of  the  other  two  conu- 
zors, Haines  was  the  survivor,  it  is  the  unanimous  opinton 
of  the  Court,  that  a  sci.  fa.  to  revive  ajgainst  the  personal 
representatives  of  the  said  Haines^  will  lie,  though  not 
against  his  heirs;  and  that  original  process  will  lie  against 
the  heirs  of  the  said  Haines^  or  against  the  personal  repre^ 
sentati ves,  or  heirs  of  Patton,  the  other  deceased  conuzor." 

J^TE.^By  the  Act  concerning. partitions,  joint  righU,  and  obligations, 
passed  in  1786,  §  3,  it  is  enacted,  that  the  ^  represenutire  of  one  jointly  bound  *" 
with  another  for  the  payment  of  a  debt,  or  for  performance,  or  forbearance  of 
any  act,  or  for  any  other  thing,  and  (^ng  in  the  life-time  of  the  latter,  may  be  - 
ebaiged  by  virtue  of  such  obligation,  in  the  same  manner  as  such  represents^ 
tives  might  hare  been  ch&rged,  if  the  obligors  had  been  bound  seTerally,  as  well 
as  jointly."  I  Rev.  Code  of  1819,  oh.  98,  ^  S.  A  recognizance  is  an  obliga. 
tion  of  record,  a»d  therefore  this  Law  extendi  to  joint  recognisances,  as  well 
as  to  joint  boiidt. 
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Griffin  Thompson  v.  The  Commonwealth* 

ht  Lju^oeny,  a)  Cobubob  Law,  the  lodietmait  need  not  dam  that  €kt  goods 
were  stolen  from  the  possettion  of  the  owner,  or  of  any  otner  penoo. 

The  five  dajt  required  hr  Law  between  the  eommittnent  of  the  MagiatraCe* 
and  the  aitdng  of  the  ExainiB&Re  l^omt,  mact  be  either  ese|«iiTe  of  both 
days,  er  indiinve  ef  one  and  eififamipe  of  the  other;  and  mint  not  be  iodu* 
live  of  both. 

This  was  an  application  for  a  Writ  of  Error  to  a  jadgi- 
ment  of  the  Superior  Court  of  Charlotte.  The  petitioner 
was  indicted  for  the  larceny  of  a  hat,  of  the  ^oods  and 
chattels  of  one  Robert  D.  Moore.  He  was  convicted,  and 
then  moved  in  arrest  of  judgment:  1.  Because  the  Indict- 
ment does  not  aver  that  the  hat  stolen  was  taken  from  die 
possession  of  the  owner,  or  from  the  possession  of  any  other 
person.  2.  Because  there  were  not  five  days  between  the 
commitment  hy  the  Magistrate,  and  the  examination  before 
the  Examining  Court  (The  warrant  of  commitment  was 
dated  on  the  6th  April;  the  examination  was  held  on  the 
11th.  So  that,  exclusive  of  both  days^  there  were  only 
four  intervening  days,  but  including'  one,  and  excluding 
the  other,  there  were  five  days.) 

By  the  Court.     The  Writ  of  Error  is  refused. 


Thomas  Holleman  v.  The  Commonwealth. 

In  a  proieeiition  fbr  ohitraetins  a  i»uUio  road,  proof  of  the  anintenvpted  nie 
and  ocenpation  of  the  road  as  a  pablie  road,  ior  twenty  yeara,  ii  not  eonolu* 
•iTe  evidence  of  Ut  being  a  poblie  road,  bat  m  presumptive  evidence  mtfy. 

The  Defendant  was  presented  by  the  Grand  Jury  of  the 
Superior  Court  of  Southampton,  in  April,  1814,  for  run- 
ning a  fence  across  the  public  road  in  said  county,  leading 
through  hb  plantation,  and  continuing  the  said  obstruetion 
from  the  1st  January  to  Ist  April.  After  simdry  proceed- 
ings, an  Information  was  regularly  filed  against  him,  for 
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obstructing  the  said  road,  at  the  September  Term,  1815. 
There  was  a  verdict  given  against  him,  for  a  fine  of  forty- 
five  pounds,  and  judgment  for  the  same.  At  the  tria),  the 
Defendant  moved  the  Court  to  instruct  the  jury,  **that  to 
prove  the  road  in  question  to  be  a  public  road,  it  was  neces-  -^ 
sary  to  produce  a  record  to  establish  that  fact,  and  that  no 
other  evidence  was  legal  to  prove  that  fact,  but  it  having 
been  proved  on  the  part  of  the  Commonwealth,  that  the 
public  had  used  it  as  a  public  road,  for  upwards  of  twenty 
years,  without  interruption,  before  the  commencement  of 
this  prosecution,  the  Court  refused  to  give  the  said  instruc- 
tion to  the  jury,  but  instructed  them  that  such  uninter- 
rupted use  and  occupation  of  the  said  road  as  a  public  road 
for  upwards  of  twenty  years,  as  aforesaid,  had  taken  the 
right  of  entry  from  any  individual  claiming  the  land  over 
which  it  passed^  and  that  it  was  in  Law  a  public  road,  as 
to  the  present  prosecution;  and  the  Defendant  also  moved 
the  Court  to  instruct  the  jury  that  the  time  of  the  actual 
exhibition  of  the  Information  in  this  Case,  and  not  the  time 
when  the  presentment  was  made,  or  process  issued  there- 
upon, should  be  the  time  to  which  the  jury  should  calcu- 
late the  period  that  had  elapsed  from  the  commission  of  the  ^ 
offence  charged  in  the  Information,  in  ascertaining  whether 
the  Act  limiting  the  period  for  the  commencement  of  this 
prosecution  applied;  which  instruction  the  Court  refused  to 
give.^' 

The  Defendai\t,  at  the  June  Term,  1817,  applied  to  this 
Court  for  a  Writ  of  Error,  alledgiog  that  the  Superior  Court 
erred  in  instructing  the  jury,  '' that  an  uninterrupted  use 
and  occupation  of  the  road,  as  a  public  road,  for  upwards 
of  twenty  years,  had  taken  away  the  right  of  entry  from 
any  individual  claiming  the  land  over  which  it  passed;  that 
supposing  the  road  to  be  a  public  one,  the  freehold  still  re- 
mained in  the  owners  of  the  soil,  subject  to  the  public  right 
of  highway;  that  such  right  of  way  could  be  evidenced  by 
matter  of  record,  to  wit:  by  regular  proceeding  under  the 
several  Acts  of  Assembly  concerning  public  roads,  or  by 
prescription;  and,  that  in  no  view  the  legal  limitation  of  the 
right  of  eiitry  is  applicable  to  the  Case.'' 

Leighf  for  the  Plaintiff  in  error,  referred  to  the  ancient 
Acts  of  Assembly;  1  Hening^s  St.  at  Largty  199,  Anno. 
1632;  Ih.  436,  An.  1657;  2  Hen.  Stat.  103,  An.  1661;  3 
Hen.  Stat.  392;  Mercer's  Jib.  "  Highways/'  162.     He 
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admitted  that  public  roads  might  be  ^taUished  by  prescrip- 
tioDy  and  that  it  runs  not  to  the  time  of  Richard  Ist  but 
to  a  time,  the  memory  whereof  runs  not  to  the  contrary; 
but,  he  contended  that  either  a  record,  or  prescription  u 
necessary. 

He  objected  to  the  instruction  that  the  right  of  entry  was 
taken  away:  this  was  not  like  an  ejectment,  but  a  dispute 
>about  the  right  of  tray,  and  the  freehold  was  certainly  in 
the  owners  of  the  co-terminous  lands.  See  Bacan^s  M* 
title  "  Highways,''  letter  B. 

NicholizSf  for  the  Commonwealth,  said,  that  although  for 
a  long  series  of  years  public  roads  might  be  established  by 
record,  there  was  a  time  when  they  might  be  established 
without  a  record,  and  that  since  the  Laws  pointing  out  the 
manner  of  establishing  them,  the  County  Records  had  been 
in  many  places  burnt,  and  that  the  existence  of  records 
might  be  presumed.  Cotop.  102;  Archer  v.  Sadler ,  3 
H.  %SL  M.  307;  in  which  last  Case,  a  patent  had  been  pre- 
sumed.' In  this  Case,  he  said,  the  instruction  should  be 
taken  according  \o  the  subject  matter.  The  meaning  here 
.  is,  not  that  his  right  of  entry  to  the  freehold  is  taken  away, 
but  a  right  of  entry  for  the  purpose  of  slopping  the  way, 
or  of  obstruction,  by  putting  up  a  fence. 

The  following  is  the  judgment  rendered  by  the  Court: 

"The  Court  is  unanimously  of  opinion,  that  there  is  error 
in  the  proceedings  in  this  case,  in  Ihis:  that  the  Court  in- 
structed the  jury  that  uninterrupted  use  and  occupation  of 
a  road  as  a  public  road  for  upwards  of  twenty  years,  was 
conclusive  evidence  of  its  being  a  public  road  as  to  this 
prosecution;"  therefore,  the  judgment  is  reversed,  and  a 
new  trial  awarded,  *'with  instructions  to  admit  the  said, 
evidence  of  twenty  years  use  and  occupation,  as  presump* 
five,  but  not  conclusive  evidence  of  the  road's  being  a  pub- 
lic one.  ^' 


.Y0775.— Sec  JMier't  N.  P.  74,  Kegmer  ▼.  Symmera,  VSaunden  by  Wti- 
Uam$,  3S3,  a,  AOCe  6;  t  Satmdera  by  tfmam,  175*175,  a,  b,  c,  d,  not*  8 ; 
Peakt*9  £v.  purt «,  ch.  6,  §  ^  j  PhHipps'i  Ev.  120. 
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Present. — JVhite^ 
Stuarty 

Brockenbroughy 
Smithy 
DadCf 
Danielf 
SempiCf 
SaunderSf 
JR.  E.^Parker, 


>  Judges. 


Jacob  Conrod  v.  Peter  Gonrod. 

This  was  an  adjourned  Case  from  Randolph  Superior 
Court.  The  Plaintiff  brought  Assumpsit  against  the  De- 
fendant for  one  hundred  dollars,  upon  a  special  agreement| 
that  the  Plaintiff  should,  as  a  substitute  for  the  Defendant, 
perform  a  six  mohths'  tour  of  duty  in  a  Company  of  Mili- 
tia then  about  to  mareh  to  Norfolk;  for  the  performance  of 
*  which  duty,  the  Defendant  agreed  to  pay  the  stipulated 
.  price  above  mentioned.  There  was  a  Case  agreed,  on 
which  the  Superior  Court  adjourned  it,  and  Judge  fVhite 
delivered  the  opinion  of  this  Court  as  follows: 

This  was  an  action  on  the  Case,  brought  by  the  Plaintiff 
to  recover  money  which  he  claimed  as  due  to  him  for  ser- 
vices rendered,  by  him  to  the  Defendant  as  his  substitute  in 
the  Militia  during  the  late  war. 

It  appears  by  the  Case  agreed,  that  the  Defendant  bei|)g 
drafted  to  serve  a  tour  in  (he  Militia,  did  contract  to  give 
the  Plaintiff  the  sum  of  money  claimed  by  the  declaratioii| 
for  performing  that  tour  for  him,  **  upon  his  return  from 
performing  the  same.^*  The  Plaintiff  was  received,  mus- 
tered, and.enn^lied  as  his  substitute,  marched,  served  part 
of  the  time,  and  then  deserted:  and  then  claims  by  this  ac- 
*tion  his  hire,  insistiBg  that  as  he  exonerated  th&Defendant, 
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it  was  nothing  to  him  whether  he  did,  or  d 
his  duty  to  the  United  States,  But  the  Cot 
that  the  Defendant,  when  contracting  with 
had  a  right  to  make  it  a  part  of  his  contract 
stitute  should  perform  for  hfm,  the  duty  J 
United  States,  with  good  faith,  and  that  in 
make  that  performance  a  condition  preced 
ment  of  the  money,  and  do  therefore  ad 
Law  upon  the  Case  agreed,  is  for  the  Dei 


The  Commonwealth  v.  Nicholas 

A  eonvietioD  againtt  one  onder  an  Indictment  for  an  asMu 
JU.  OMy  be  pleaded  by  him  in  bar  to  an  Indietment  agaii 
ant  and  two  others,  for  a  riot  and  beating  the  aaid  B.  M. 
Urj  in  eaeh  ease  being  identically  the  same. 

The  Defendant  was  indicted  in  the  Sup 

Law  for  Augusta  county,  together  with  Ge 

-and  James  J,  Pleasants;  lor  that,  they  < 

riotously,  and  routously  assemble  and  gatti 

disturb  the  peace  of  the  Commonwealth,  a 

sembled,  &c.  in  and  upon  one  Henry  Mot 

ling-house,  &c.   unlawfully,  riotously,  and 

beat,  wound,  and  ill  treat,  and  other  wror 

H.  M,  then  and  there  unlawfully,  riotously 

did,  &c.     The  process  issued  on  this  Tndic 

cuted  on  Kinney,  but  not  on  the  other  Def< 

ney  appeared,  and  pleaded  in  bar  to  the  Ind 

he  had   before  been  indicted,  tried,  and  c 

Corporation  Court  of  Staunton,  for  commi 

and  battery  upon  the  said  Henry  Morris,"  \ 

*^  that  the  said  assault  and  battery  was  the 

charged  in  the  present  Indictment,  &c.  an 

ous  conduct  of  himself  and  the  other  Indie 

in  evidence  to.  the  jury  impannelled  in  t 

Court  aforesaid^  upon  his  said  tdal^  hi  agg 
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said  assault,'^  together  with  the  usual  averments  in  such 
pleas.  The  Attorney  for  the  Commonwealth  objected  to 
the  receiving  of  the  said  plea,  and  the  Court  adjourned  to 
this  Court  this  question,  ''ought  the  said  plea  to  be  re- 
ceived?" 

Per  Curiam.    *^It  is  the  unanimous  opinion  of  the 
Judges  present,  that  the  said  plea  ought  to  be  received.'^ 


JVt)T£.-- In  this  Gate  Uie  Court  wn  of  opmbn,  that  at  the  infertbr  offence 
of  an  assault  and  batterj,  was  Included  in  the  huer  oflTenoe  of  a  riot^  and  con- 
stituted a  part  of  it,  and  the  Commonwealth  had  already  elected  to  indict,  and 
had  actually  convicted  the  Defendant  of  that  inferior  offence,  it  w^as  harred  ft^om 
prosecuting  the  Defendant  for  the  higher  offence,  for  if  this  proceeding  wene 
allowed,  then  the  Defendant  having  been  already  fined  and  imprisoned  for  the 
battery,  mijg;ht  be  apun  placed  in  peril  of  anoUier  fine  and  imprisonment  for  a 
riot.  Of  which  the  battery  of  which  he  bad  been  before  convicted,  was  a  part, 
and  periiaps  the  chief  part.    . 

An  acquittal  of  man-slaughter  wilt  bar  a  future  prosecution  for  murder  {  1 
CkUty^  455-6  %  2  Haiet  246.  And  an  acquitui  of  murder  is  a  bar  to  an  Indict- 
ment for  petit  treason ;  TomUt,  329.  And  1  presume  by  parity  of  reasoning^ 
a  conviction  of  man>slaughter  will  bar  a  prosecutiob  for  murder,  and  a  convic- 
tion of  murder,  a  prosecution  for  petit  treason,  for  the  plea  of  autrefois  corrvict. 
ilepends  on  the  same  principle  with  the  plea  of  auitefiU  acqtdt.     1  Chitty, 

In  cases  of  this  "kind,  where  two  grades  of  offVmee  are  the  result  of  the 
tame  act,  it  would  seem  that  the  Attorney  for  the  Commonwealth  should  either 
begin  with  the  higher,  and  on  failure,  prosecute  for  the  lower,  or  unite  both  of- 
Intoes  in  the  same  [ndictm^t,  under  aepaiate  counta.  Thus,  the  three  De- 
lendants  might  have  been  indicted  for  a  not,  and  beating  a  man.  If  convicted, 
their  punishment  cove»  the  whole  ground,  and  they,  or  either  of  them,  cannot 
be  again  indicted  for  |he  battery  alone.  If  acquitted,  however,  they  could  not 
plead  autrtfiiU  acqtdt,  to  a  second  Indictment  charging  them  with  tne  battery, 
Decanse  although  they  might  not  be  guilty  of  a  riot,  yet  they,  orsotne  of  there, 
might  be  guil^  of  the  bferior  of^nce.  See  8  Leach,  716,  FoJufercaom^s 
Case  {  and  8  EatU  C.  /..  519.  But  the  better  way  is  to  cham  the  battery  io 
the  same  Indictment  with  the  riot,  under  separate  counts :  there  is  no  doubt 
that  several  miademesnors  may  be  joined  in  t^e  tame  IndiotmeDt.  1  Chkiy. 
S54|  2CA»<^,489,Ab/e. 
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FiHN KY  Rutherford  v.  The  Commonwealth. 

The  re€clfiDg  of  a  auilen  Aonib  iMte.  M  aoi  Um  raodrii^  of  iioitt  M9^ 
the  meaalng  of  the  Aet  of  179t,  eh.  109. 

This  was  a  Writ  of  Error  to  a  judgment  of  the  Superior 
Court  of  Law  for  Wythe  county.  The  Plaintiff  in  Error 
was  indicted  for  a  misdemesnor  in  receiving  a  stolen  bank 
note,  knowing  the  aame  to  be  stolen.  He  was  convicted, 
and  a  fine  of  0 175  assessed  upon  him.  He  moved,  in  ar- 
rest of  judgment,  sundry  points,  the  most  important  of 
which,  in  the  estimation  of  this  Court,  was,  '^  that  a  bank 
note  is  not  ^ goods ^^  within  the  meaning  of  the  4th  section 
of  the  Act  passed  26th  December,  1792,  entitled,  <  An  Act, 
be.  and  for  punishing  accessories  to  felonies,  and  receivers 
of  stolen  goods,  "(o)  The  Superior  Court  over-ruled  the 
motion,  and  entered  a  judgment  of  imprisonment,  for  one 
month,  as  well  as  for  the  fine.  To  reverse  that  judgment 
was  the  object  of  the  Writ  of  Error. 

Per  Curiam.  The  important,  and  indeed  the  only  ques* 
tion  in  the  Case  is,  whether,  under  a  combined  view  of  the 
Act  against  the  receivers  of  stolen  goods,  (a)  and  the  Act 
of  1806,  intituled,  an  Act  to  punish  certain  thefts  and  for* 
geries,(6)  and. the  Aet  of  1812»  in  amendment  thereof,  the 
stolen  hank  note  could  be  considered  as  ^goods,^  within 
the  meaning  of  the  said  Act  of  1792.  The^  Court  is  of 
opinion,  that  upon  principle,  as  well  as  upon  the  authority 
of  Sadi  and  Morrises  Case,(c)  it  could  ngt  The  judg- 
ment is  therefore  to  be  rev^Tsed,  and  a  judgment  of  acquit- 
tal rendered. 

•  -        - 

(a)  1  Bev.  Code  of  1792,  eh.  109,  %  4. 

{bijict  of  1SU6,  eh.  la  ^  8|  Me  S  Bev.  Codt  of  1808,  eh.  91,  %  3,  p.  118. 
For  the  Aet  of  181S,  lee  Sapplement  to  S  Eeo.  Code  of  1808,  €h.  Ul,  p.  It9. 
(c)  1  Leach'e  Crown  Ca$e»f  468. 

A'OTE.— By  the  Bngliib  Sutnfee  of  WIBiam  and  Marv,  eh.  9,  ^  4,  end 
S  Amie,  ch.  31',  4  5,  it  b  enacted,  that  i*  anj  penoo  •ball  buj,  or  reeeive, 
*<  any  ^onb  or  chatty, *  that  have  beeo  feloaioaflT  stelen,  knovisg  the  nme 
lobeitoleo,hethallbetakenatanaeeeMQr]r  totueh  fetooy  aRerthefiiot,lM. 

It  hat  been  o^n  decided,  that  the  receiver!  of  **  fiMfi^y*  ttolen.  are  oot 
witbiD  thece  Statntes.  S EattU  C,L,74%i  Anne  ihtfe CaM,  1  Leaeb,  94S i 
alto  943,  Note. 

Bj  a  tnbteqaenl  Statute  of  8  Gee.  2,  eh.  25,  ^  S,  it  U  enacted ,  Uiat  < *  if  any 
perton  or  peraona  ihaO  tIeaU  or  take  hj  robbery,  aoy  exeheqocr  or«]ert,  fito. 
lank  mte$,  ^e.ootwitlittand^  any  of  the  taM  parttonlara  are  temtd  m  Law 
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a  cf»m  in  aetian,  he  or  tiiejr  tluill  be  deemed  guilty  of  felonj  of  the  tame  na*  ^ 
tare,  and  in  the  same  deme,  and  with  or  without  the  b^oeBt  of  clergy  hi  the 
nme  manner  as  it  voold  have  been,  if  the  offender  had  stolen  or  taken  by 
robbery,  any  other goodt  efUke  value  with  the  money  due  on  aoeh  orders.  See. 
or  notes,  ike." 

Notwithstanding  this  Statute,  it  has  been  decided,  in  analog^  to  the  CMet 
above  referred  to,  that  the  receivers  of  stolen  bank  note*  are  not  within  the. 
Sutntes  against  receivers  of  stolen  **goodB  and  chattelt.**  Sadi  and  Morriio 
Case,  1  Leach,  468. 

It  has  been  supposed  by  Eaet,  p.  749,  and  by  Leach,  p.  472,  that  the  autho- 
rity of  the  Case  or  Sadi  and  Morris,  has  been  shaken  by  fVUUam  Doca^a  Case^ 
8  Leach,  693 ;  2  EoMt^  646.  Dean  was  indicted  for  stealing  a  bank  note  of  the 
value  of  twenty  poundi.  The  Indictment  was  founded  on  the  Statute  of  18 
Anne  J  which  makes  the  steaKng  of  *'  any  money,  ^oods  or  chattelS|  wares  or 
merchandizes,  of  the  value  of  forty  shillingt^"  a  capital  felony.  It  was  decided 
by  the  Court,  that  the  prisoner  did  come  within  the  saki  Statute,  ami  he  wat 
■enteneed  to  be  hanged. 

The  reasons  of  the  Court  are  not  given,  and  it  does  not  seem  entirely  clear 
that  the  two  Cases  are  in  opposition  to  each  other.  The  ground  of  the  decision 
in  Dean*9  Case,  |>robablv  was,  that  bank  notes  were  included  under  the  word 
**fn9netf**  which  is  used  in  the  Sutute  of  It  Anne,  and  not  in  the  Statutes 
against  receivei*s:.and  this  seems  to  have  been  the  understanding  of  Leach  . 
.  himself  in  another  page;  for  in  a  Note  to  CampbelTe  Case,  p.  5&,  he  says, 
"See  Reary,  ffilHam  Dean^  July  Session,  1795.  that  bank  notes  are  money, 
within  the  meaning  of  12  Amte^  ch.  7."  But  the  decision  in  Sadi  and  Mbme, 
^as,  that  bank  notes  were  not  ^  goods  and  chatteU,^' 

There  seems  too  to  be  another  reason  why  these  cases  are  reconcileable. 
The  Act  of  2  Geo.  2,  nlaoed  the  etea&ng  of  bank  notes,  on  the  same  foot  as 
the  stealing  of  ^foods  or  like  value,  but  there  was  no  Statute  of  England  which 
places  the  recei/ving  of  stolen  bank  notes,.on  the  same  foot  as  the  receiving  of 
atolen  goods  of  like  value. 

The  result  then  seems  to  be,  that  under  these  highly  Penal  Statutes  in  fing*^ 
bnd,  neither  money,  nor  bank  notes  are  deemed  to  be  *'  g^todo  and  chatteU,* 
but  that  bank  notes  are  «  money** 

Our  Act  of  1798,  declares  that  the  buying  or  reoetvinp  of  stolen  «  goods," 
knowing  them  to  be  stolen,  shall  be  proseeuted  as  for  a  misdemesoor,  altfaough 
the  principal  felon  shall  not  be  before  convicted. 

The  Act  of  1806,  enacu  that  **  if  any  person  shall  steal,  or  take  by  robbeij 
from  another,  any  bank  or  post  note,' he  shall  be  punished  by  confinement  n 
the  Penitentiary ;  and  by  the  Act  of  1818,  any  slave  who  steals  or  takes  by  rob* 
bery  a  bank  or  pos»note,  shall  suffer  the  same  punishment,  as  «  if  he  or  she 
bad  been  eonvteted  of  stealing  or  taking  by  robbery,  any  other  goods  and  chat* 
tela*  of  the  same  value. 

The  General  Court  were  of  opipion,  that  notwithstanding  these  two  Acts, 
yet  that  the  receivhig  of  bank  notes  did  not  come  within  the  Aot  against  the 
receivers  of  stolen  **good$,**  and  that  the  Case  of  Sadi  and  Mome,  was  good 
Law. 

Since  this  decision  was  made,  an  amendment  has  been  made  In  the  Act  ooa« 
eeming  receivers.  The  new  Act  declares  that  it  shall  be  lawful  to  prosecute 
and  punish  eveiy  penon  buying  or  receiving  any  •*  stolen  eoods,  or  any 
stolen  bank  or  post  note,  obligation,  bond,  bill  obligatorr,  bill  of  exchange, 
promissory  note  for  the  payment  of  money.  Lottery  tickiBt,  or  paper  bill  of 
cradit,  gnmted  by  or  under  the  authority  of  the  United  States,  or  any  other 
written  or  printed  paper  evidencing  any  right,  tkle  or  daim,  or  otherwise  of 
value,**  knowing  the  same  to  be  stolen,  u  for  a  miademeanor,  fcc  1  Ber^ 
C^  of  1819,^1.160,  §9. 
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William  Trimble  v.  The  Commonwealth. 

In  ap  Indictment  for  oialioioiiB  and  ♦ohmtaiy  shootinf ,  the  term  vUfuUy  being 

used  for  volutUarily,  it  eured  by  the  Statate  of  Jeobtli. 
A  conetation  agmiMSt  the  Acu  of  the  Generel  Attemblj,  when  there  Is  but  one 

Aet,  it  also  eui*«d. 
The  omiitioa  to  state  that  the  Grand  Jury  was  iropannelled  in  the  Superior 

Owrt  of  th^  county,  (the  ooun^  itself  being  mentioned,)  if  an  error,  is  alto 

earrd. 
An  Indictment  for  mafieioai  thootinff,  ooght  to  ofaarge  that  it  wat  done  felom* 

au8fy,  and  this  under  the  act  uf  1 8J  7,  vhl^  does  not  in  terms  declar*  it  a 

felony,  but  makes  it  punishable  with  Feniteutiary  confinement. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Washington  county. 
The  record  states,  that  *<  at  a  Superior  Court  of  Law  held 
for  the  county  of  Washington,  at  the  Courthouse,  &c.  on 
the  2d  day  of  November,  1818,  Francis  Preston,  foreman^ 
and  others,  (setting  out  their  names  at  full  length,)  were 
sworn  a  Grand  Jury  of  Inquest  for  the  body  of  the  county, 
and  having  received  their  charge,  withdrew  from  the  Bar< 
to  consider  of  their  Presentments;  and  after  some  time, 
returned  into  Court,  and  presented  an  Indictment  against 
WiJIiam  Trimble,  for  malicious  shooting,  a  true  bill.'*  The 
Indictment  begins  thus:  **  Virginia,  Washington  county, 
to  wit:  The  Grand  Jurors,  &c  impannelled  for  the  body 
of  the  county  of  Washington,  aforesaid,  upon  their  oaths 
present,"  &tc.  It  charges,  that  the  shooting  was  dooe 
**  feloniously,  toilfully^  maliciously,  and  of  purpose,**  and 
<<  against  the  ^cts  of  Assembly  in  that  case  made  and  pro- 
vided.*' A  verdict  of  **  guilty,**  havmg  been  fonnd  against 
the  accused,  he  moved  the  Court  to  arrest  the  judgment; 
which  motion  was  over-ruled  by  the  Superior  Court,  and 
judgment  rendered  against  the  prisoner. 
'  The  General  Court  examined  each  of  the  reasons  as* 
signed  in  arrest  of  judgment,  which  were  also  assigned  as 
grounds  for  granting  a  Writ  of  Error. 

1.  Error  alledged.  *^  Because  the  Court  is  described  as 
the  Superior  Court  of  Washington,  whereas  no  such  Court 
exists;  the  Court  being  established  as  the  Superior  Court  of 
Law,**  But  the  record  transmitted  to  the  General  Court, 
shews  that  this  assignment  was  in  point  of  fact  untrue. 

2.  *«  Because  the  word  *  voluntarily^*  used  in  the  Sta- 
tute as  necessary  to  constitute  the  offence,  is  entirely  omit- 

•  ted.*'  -  But  the  Court  w«re  unanimously  of  opinion,  that 
the  word  "  u^*(/i#tfy,**  being  contained  in  the  Indictment, 
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and  this  being  after  verdict^  was  cured  by  the  sixth  section^ 
of  the  Act  entitled,  <^  Ad  Act  to  amend  an  Act,  entitled, 
<  An  Act  directing  the  method  of  proceeding  against  free 
persons  charged  with  certain  crimes,"  &c.  (a) 

3.  '^  Because  it  is  alledged  that  the  offence  is  committed 
against  the  •dcts  of  the  General  Assembly,  whereas  the  Act 
of  February  20th,  1817,  (&)  is  the  only  one  now  in  force  on 
the  subject;**  and 

4.  '*  Becauae  the  Court  in  which  the  Grand  Jury  was 
impannelled,  is  not  expressed,"  (in  the  body  of  the  Indict- 
mentyit  is  presumed.)  These  supposed  errors,  if  errors 
they  are,  were  decided  to  be  cured  by  the  same  Statute  of 
Jeofails. 

5.  **  Becaufe  the  Indictment  states  the  offence  as  a  felo- 
ny, whereas  it  is  pnly  a  misdemesnor."  But  the  Court 
was  decidedly  of  opinion,  it  was  a  felony.  See  Btirker*^ 
Case,  ante  p.  122. 

The  Writ  of  Error  was  therefore  refused  by  the  unani* 
mous  opinion  of  the  Court. 


(a)  S  Rev.  Code  of  1808,  ch.  5i,  ^  6^  p.  38 ;  see  1  Rev.  Code  of  1810.  eh. 
169,  ^44,  p.  6U. 

{b)  Act  of  1816,  oh.  15,  p.  21. 


Abner  W.  Merger^  oHm  Wiixiam  Wilson^ 
The  Commonwealth. 

The  nie  of  « free  negro,  by  hitx>wn  eonsent,  as  m  slave,  under  a  eollasive  con- 
tract  between  the  eeUer  and  the  person  *eld,  (the  free  negro,)  that  they  would 
divide  the  proeeeds^the  sale  between  them,  is  not  saeh  «  sale  of  a  free  n«» 
gro  for  a  Slave,  as  it  made  felony  by  the  Sutute  of  1787.  '\l  Rev.  Code  of 
!79£,  oh.  103,  §  28 1  1  Rev.  Ca^  of  Ul9,  eh.  Ill,  §  28.] 

This  was  a  Writ  of  Error  to  a  judgment  of  the  Superior 
Court  of  Law  for  Norfolk  county,  rendered  at  its  last  T^nn. 
The  Plaintiff  in  Error  was  indicted  for  sellinf^,  as  a  slave,  a 
certain  free  mulatto  man^  oamod  JibramJiitery  knowing 
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him  to  be  free,  against  the  Act  of  Assembly  in  such  case 
made,  (a)  He  was  convicted,  and  his  term  of  imprison- 
ment ascertained  to  be  two  years.  He  moved  the  Court 
for  a  new  trial,  on  the  ground,  that  the  verdict  was  render- 
ed against  Law.  The  facts  proved  on  the  trial,  were  cer- 
tified by  the  Court  to  be  as  follow:  **  The  free  man  sold  by 
the  prisoner  was  of  full  age,  and  was  sold  by  his  own  con- 
sent, to  the  purchaser,  under  a  colkwive  contract  between 
the  prisoner  and  the  person  sold,  that  they  should  divide 
the  proceeds  of  the  sale  between  them:  the  free  man  sold, 
vjras  not  proved  to  be  either  a  negro  or  mulatto,  but  by  one 
witness,  who  said  he  had  heard  that  he  was  the  offspring 
of  a  white  woman  by  an  Indian.  The  purchase  money 
paid  for  him  was  afterwards  returned  by  the  prisoner  to 
the  purchaser.'*  The  Court  refused  to  grant  him  a  new 
trial,  and  sentenced  him  according  to  the  verdict  of  the 
jury.  To  reverse  this  judgment,  was  the  object  of  the  pre- 
sent application. 

The  Court  was  not  unanimous.  Judges  TVhife,  Brock- 
enbrough,. Smithy  Daniely  Semple  and  SauncferSf  were  in 
favor  of  granting  the  Writ  of  Error,  of  reversing  the  judg- 
ment, and  awarding  a  new  trial.  Judges  Stuart,  Dade 
and  Parker,  contra. 

White,  J.  delivered  the  opinion  of  the  Court: 

The  Indictment  in  this  Case  charged  the  accused  with 
feloniously  selling  a  free  mulatto  man  for  a  slave,  contrary 
to  the  form  of  the  Statute  in  that  case  made  and  provided. 
It  was  framed  on  the  28th  section  of  the  Act  of  1792,  con- 
cerning slaves,  free  negroes  and  mulattoes.  The  section  is 
in  the  following  words:  *'  If  any  person  shall  hereafter  be 
guilty  of  stealing,  or  selling  a  free  person  for  a  slave,  know* 
ing  the  person  so  sold  to  be  free,  and  thereof  shall  be  law- 
fully convicted,  the  person  so  convicted  shall  suffer  death, 
without  benefit  of  clergy.*'  (He  then  stated  the  evidence 
as  above.) 

On  behalf  of  the  Commonwealth,  it  is  said  that  the  words 
of  the  Statute  are  clear,  distinct  and  imperative,  and  with- 
out any  exception:  that  no  Court  has  power  to  take  a  Case 


§28. 


a)  I  Jiev.  Code  of  ir02,j^c)K  103,  §  28 ;  see  1  Rev.  Code  of  1819,  ch.  Ill, 
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out  o{  the  clear,  operative  words  of  a  Statute,  because  it 
may  think,  that  on  account  of  the  severity  of  the  Law, 
such  case  ought  to  form  an  exception:  that  by  the  express^ 
words  of  the  Statute,  ev^ry  person  who  does,  under  any 
circumstances  whatever,  sell  a  free  person  for  a  slave,  know- 
ing him  to  be  free,  is  doomed  to  death;  and,  that  the  Court 
was  bound  to  obey  the  mandates  of  the  Law,  by  pronoun- 
cing that  sentence  which  is  now  commuted  for  it:  that  it 
was  the  duty  of  the  Legislature  to  protect  purchasers  from 
Such  frauds  as  these,  as  well  as  to  protect  free  negroes  from 
being  made  slaves,  and  for  aught  the  Court  can  discern,  the 
one  was  as  much  in  the  contemplation  of  the  Legislature 
as  the  other:  that  the  Court  ought  not,  to  get  at  the  true 
intention  of  the  Legislature,  to  look  into  the  preamble  of 
the  Statute  of  1787-8,  ch.  37,  by  which  the  principle  was 
first  introduced  into  our  Criminal  Code,  because  the  Legis- 
lature m  1702  dropped  it,  which,  it  was  alledged,  shewed 
that  other  motives  besides  those  expressed  in  that  pream- 
ble, operated  on  its  mind. 

There  is  some  diversity  of  opinion  among  the  Judges, 
upon  this  subject,  but  a  majority  of  the  Court  is  of  opinion, 
that  when  a  new  principle  is  introduced  by  Statute  into  the 
existing  Code  of  Laws,  and  a  Court  is  called, on  to  carry 
that  principle  into  operation  in  a  particular  Case,  and  ^ 
doubt  does  arise  whether  that  Case  be  within  the  proviso  of 
the  Statute,  it  is  proper  for  the  Court  to*^look  into  the  his- 
tory of  the  Law,  to  se.e  how  the  Law  stood  before  the  new 
principle  was  introduced;  what  was  the  evil  under  the  old 
Law  intended  to  be  redressed,  and  to  apply  the  r^nedy 
provided,  towards  the  suppression  of  that  evil,  taking  care 
at  the  same  time,  not  to  extend  the  remedy  beyotid  the 
real  intention  of  the  I-.egi8lature,  to  evils  not  contemplated 
by  it  at  the  passage  of  the  Statute;  lest  by  so  doing  it  should 
violate  the  Legislative  will,  exercise  powers  not  delegated 
to  it,  and  introduce  greater  evils  than  those  intended  to  be 
remedied:  that  in  Criminal  Cases,  where  a  reasonable  doubt 
arises  upon  the  construction  of  a  Statute,  the  decision  ought 
to  be  in  favor  of  the  accused:  that  although  the  Peniten- 
tiary Laws  have  mitigated  the  punishment  of  this  offence, 
yet  the  Statute  ought  now  to  receive  su<^  construction  as 
it  would  have  received  at  the  time  of  its  passage:  that  the 
application  of  the  punishment  of  death  to  the  offence  des- 
cribed* in  the  Indictment,  was'  a  new  principle  introduced 
into  our  Laws,  not  by  the  Statute  i)f  1792,  but  by  the  Sta- 
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Uita  of  1787-8,  and  therefore  the  preamble  of  that  Statute 
ought  to  be  looked  into  by  the  Court  That  preamble  is 
in  the  following  words:  **  Whereas  several  evil-dispoaed 
persons  have  seduced  or  stolen  the  children  of  black  and. 
mulatto  free  persons,  and  have  actually  disposed  of  the  per- 
sons so  seduced  or  stolen,  as  slaves,  and  a  punishment  ade- 
quate to  such  crimes  not  being  by  Law  provided  for  such 
offenders.  Be  it  therefore  enacted,''  be.  This  preamble, 
when  looked  into,  shews  clearly  what  was  contemplated 
by  the  Legislature,  and  what  was  its  intention;  to  wit: 
that  before  the  passage  of  that  Statute,  several  persons  had 
seduced  or  stolen  negro  and  mulatto  children  who  were  free, 
and  sold  them  for  slaves:  that  the  evil  under  the  old  Law 
was,  that  for  this  enormous  offence,  no  adequate  remedy 
was  provided,  it  being  at  that  time  punisftable  only  as  a 
misdemesnor;  and,  that  taken  in  conjunction  with  the  enact- 
ing clause,  it  shews  that  the  intention  of  the  Legislature 
was  to  protect  the  rights  of  all  free  blacks  and  mulattoes 
from  such  abominable  outrages,  by  applying  to  such  offences 
the  highest  sanction  known  to  our  Laws,  the  punishment 
of  death.  Here  was  indeed  an  evil  to  be  repressed,  worthy 
of  that  awful  sanction,  and  one  which  justified  its  applica* 
tion  by  the  Legislature.  But,  putting  out  of  view  the  pre- 
amble, what  is  to  be  found  in  the  clause  itself  as  incorpo- 
rafted  into  the  Code  of  1792,  which  can  countenance  the 
opinion  that  the  Legislature  had  at  all  in  its  mind  such  a 
fraud  as  that  proved  upon  the  trial  of  this  Case,-  or  had  even 
heard  of  such  an  one  ?  The  object  of  the  Legislature,  un- 
questionably, must  have  been  to  protect  the  rights  of  the 
free  blacks  and  mulattoes;  to  protect  that  liberty  which  the 
Laws  had  extended  to  th«n>  and  which  from  their  weak- 
ness might  be  easily  wrested  from  them  by  the  arts,  or 
violence  of  onprincipled  men.  The  oMect  coukl  not  have 
been  to  protect  purchasers  of  negroes  from  being  cheated 
by  a  collusive  combination  between  a  free  white  and  a  free 
black  man.  The  awfiil  disparity  between  that  offence,  and 
the  punishment  of  death,  forbids  a  belief  that  the  Le^isla-^ 
ture  could  have  intended  thus  to  punish  suoh  an  offence, 
an  offence  not  likely  to  happen  often,  and  not  appearing  to 
be  then  known  to  have  happened.  They  would  not  so 
'  have  punished  that  offence,  when  it  has  left  other  frauds  of 
greater  enormity,  and  more  frequent  occurrence,  to  the 
correctioaof  milder  punishments.  Nor  is  it  to  be  believed 
that,  i£  the  object  of  the  Legislature  had  been  as  contended 
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for  on  behalf  of  the  Commonwealth,  whilst  punishing  with 
death  one  of  the  parties  to  the  fraud,  it  would  have  left  the 
other,  equally  guilty,  (the  free  negro,)  go  entirely  un- 
punished. 

The  Court  is  further  of  opinion,  that  the  omission  of  the 
preamble  iit  the  Act  of  1793,  is  of  no  kind  of  consequence, 
it  being  well  known  that  that  Statute,  like  many  others 
passed  at  the  same  session,  was  a  mere  compilation  of  va- 
rious former  Statutes,  upon  like  su))ject8,  and  that  to  have 
inserted  into  that  compilation  all  the  preambles  of  the  va- 
rious Statutes  thus  compiled,  would  most  unnecessarily 
have  swelled  the  work  to  an  enormous^  size.  For  this,  and 
probably  this  reason  only,  was  this  preamble  and  others, 
dropped  in  most,  if  not  all,  of  the  Statutes,  then  revived. 

The  judgment  of  the  Court  therefore  is,  that  the  judg- 
,  ment  in  this  Case  be  reversed,  (the  Attorney  General  hav- 
'  ing  previously  consented  to  receive  the  45opy  of  the  record 
which  accompanied  the  petition  as  if  duly  certified  upon 
the  return  of  a  Certiorari,)  and  the  Court  proceeding  to 
give  such  judgment  as  the  said  Superior  Court  of  Norfolk 
ought  to  have  given,  it  is  further  considered  that  a  new 
trial  be  granted  to  the  petitioner. 
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Present. — Holmes^ 

Brookenbroughy 

Johnston  f^ 

Smith, 

JRandolphf 

Dade, 

G.  Parker, 

Setnple, 

R.  E.  Parker, 


-  Judges. 


The  Commonwealth  v.  Stephen  H£N8I4Ey. 

Tbe  fkbe  nXiering  of  a  foi^d  bank  noto  of  another  State  or  DUtriet,  mxf  be 
proseoated  as  the  false  ottering  of  a  *<  promiasorj  note  for  the  pajment  of 
moaey/*  under  the  Sutate  of  1 794. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Monroe  county.  The  prisoner  was  indicted  of 
the  crimes  hereafter  mentioned.  The  Indictment  consisted 
of  various  Counts,  of  which  the  first  charged  that  he  did, 
on  the  24th  September,  1818,  feloniously  utter  and  publish 
as  true,  and  did  pass  in  payment  to  one  John  Spangltr,  a 
certain  false,  forged  and  counterfeited  paper  writing, 
partly  printed,  and  partly  written,  purporting  to  be  a  pro* 
missory  note  for  the  payment  of  monej/y  commonly 
called  a  bank  note,  and  signed  by  one  John  Bolton,  Pre- 
sident; (it  then  sets  forth  the  tenor  of  the  said  promissory 
note,  by  marks,  numbers,  figures  and  words,  shewing  it  to 
be  a  bank  note  of  the  Planters'  Bank  of  the  State  of  Geor- 
gia, for  twenty  dollars,)  with  intention  to  defraud  the  said 
John  Slangier,  the  said  prisoner  well  knowing  the  same 
to  be  false,  forged,  and  counterfeited.  The  second  Count 
charges  the  false  uttering,  &c.  of  another  bank  note  of  020, 
which  it  describes  as  a  certain  false,  be.  paper  writing. 


•  Exeept  in  Varied 9  Case. 
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purporting  to  be  a  bank  fwte/or  the  payment  of  mbnet/j 
on  the  Planters^  Bank  of  the  State  of  Georgia.  The 
third  Count  charges  the  false  uttering^  be.  of  another  note 
of  $  lOy  which  it  describes  as  in  Jhe  first  Count;  this  was  a 
note  of  tlie  Bank  of  Augusta,  signed  by  Thoma^  Cum- 
tningSy  President.  The  fourth  Count  chaises  the  false  ut* 
teringy  &c.  of  another  note  of  $Sj  which  it  describes  as  in 
the  first  Count;  this  was  a  note  of  the  Union  Bank  of 
Georgetown,  signed  by  Abraham  Bradley^  jr.  President 
The  fifth  Count  charges  the  false  uttering,  &c.  four  notes, 
two  of  twenty  dollars,  purporting  to  be  bank  notes  for  the 
payment  of  money ^  on  the  Planters'  Bank  of  the  State 
of  Georgia,  and  signed,  &c. ;  one  of  ten  dollars,  puroorting 
to  be  a  bank  note  for  payment  of  money y  on  the  Bank  of 
Augusta,  Georgia,  and  another  of  05,  purporting  to  be  a 
bank  note  for  payment  of  money  ^  on  the  Union  Bank  of 
Georgetown,  (District  of  Columbia:)  it  did  not  set  forth 
the  tenor  of  either  of  them.  Each  Count  concluded  against 
the  form  of  the  Statute  in  such  case  made  and  provided. 

The  prisoner  was  convicted,  and  moved  in  arrest  of 
judgment  for  the  following  reasons:  I.  Because  it  is  not 
felony  by  the  Statute  Laws  of  Virginia,  to  utter,  publish, 
and  tender  in  payment,  any  false,  forged,  and  counterfeit 
bank  notes,  except  the  notes  of  the  several  Chartered 
Banks  of  Virginia^  the  Bank  of  Alexandria,  and  the  Bank 
of  the  United  States.  2.  because  the  bank  notes  in  the 
Indictment  mentioned,  are  not  such  promissory  notes  as 
are  contemplated  by  the  Act  of  the  General  Assembly,  en- 
titled, *<  An  Acf  to  amend  the  Act  entitled,  *  An  Act  for 
reducing  into  one  the  several  Acts  for  punishing  persons 
guilty  of  certain  thefts  and  forgeries,'*  passed  the  8th  De- 
cember, 1794.  3.  Because  uttering  and  publishing  the 
bank  notes  in  the  said  Indictment  mentioned,  is  not  utter- 
ing and  publishing  such  false,  forged,  and  counterfeit  pro- 
missory notes  as  are  contemplated  by  the  aforesaid  Act  of 
Assenibly.  4.  Because  there  Is  not  any  Law  in  this  Com- 
monwealth making  it  felony  to  utter,  publish,  and  tender 
in  payment  as  true,  the  false,  forged,  and  counterfeit  bank 
.  notes  in  the  said  Indictment  mentioned,  knowing  them  to 
be  forged  and  counterfeited  at  the  time  of  the  passing 
thereof. 

The  Superior  Court  adjourned  to  this  Court,  all  the  mat- 
ters of  Law  arising  on  me  forcing  reasons  assigned  for 
arresting  the  judgment. 
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Mr.  Leigh,  oh  behalf- of  the  prisooer,  in  the  first  place, 
referred  the  Court  to  the  several  Acts  of  Assembly  which 
might  bear  oo  this  subject:  the  question  being,  whether 
the  passing  a  forged  bank  note  of  another  State,  or  Foreign 
Country,  is  punishable  under  the  Law  of  Virginia.  1  /Pet;. 
Code,  (Pl.  and  P's.  edit,  of  the  Code  of  1792,)  ch.  200, 
^  9,  makes  it  felony  to  utter  or  publish  any  bank  note  of  the 
Bank  of  the  U.  States,  or  of  the  Bank  of  Alexandria.  That 
Act  cannot  be  extended  further,  either  in  its  letter  or  spirit, 
than  to  protect  the  notes  of  these  two  Banks.  He  asked 
why  it  was  necessary  to  pass  this  Law,,  if  the  notes  of  these 
two  Banks  were  already  protected  by  punishing  the  utter- 
iagof  forged  notes  of  their  Banks,  as  promissory  notes? 

The  next  Law  for  the  protection  of  bank  notes,  was  to 
be  found  in  2  Rev.  Code  of  1808,  ch.  55,  %  5,  p.  80. 
That  Act  applies  exclusively  to  the  foreery  of,  and  uttering 
as  true,  false  and  forged  notes  of  the  nank  of  Virginia, 
which  Bank  had  then  been  but  recently  established.  A 
similar  Law  was  passed  in  the  Session  of  1814,  ch.  21,  for 
the  protection  of  the  Farmers^  Bank  of  Virginia,  These 
were  all  the  Acts  which  relate  to  bank  notes.  There  were 
other  Acts  which  punish  the  forgery  of,  and  uttering  as 
true,  false  and  forged  promissory  notes.  1  Rev.  Code  of 
1792,  ch.  133,  p.  249;  lb.  ch.  171,  p.  320.  The  first  of 
these  Acts  applies  to  promissory  notes  for  payment  of  mo- 
ney; the  second,  for  payment  of  money,  tobacco,  *'or  other 
valuable  thing,'*  with  intent  to  defraud  any  person  or  Cor- 
poration. 

He  argued,  that  the  bank  notes  Atscrih^  in  this  Indict- 
ment, were  not  such  promissory  notes  as  are  within  the 
meaning  of  these  Acts  of  AssemUy.  -At  the  time  of  the 
passage  ,of  these  Acts,  there  were  no  Banks  in  Virginia, 
except  a  Branch  of  the  Old  U.  States  Bank,  and  the  Bank 
of  Alexandria,  and  the  only  promissory  notes  known  to  us, 
were  such  as  bind  individuals  to  pay  individuals  for  a  debt 
due.  It  is  different  in  England;  their  Act  of  Oeo.  2,  does 
apply  to  the  no^s  of  the  Bank  of  England;  for  at  the  time 
of  its  passage,  the  notes  of  the  Bank  of  England  were  well 
known,  and  therefore  that  Statute  applies  to  such  bank 
notes.  But  our  Law  dmnot  be  supposed  to  apply  to  bank 
notes  which  were  not  ^n  in  existence,  but  which  might 
thereafter  be  called  into  existence^  These  Laws  did  not 
then  apply  to  bank  notes  then  well  known,  (as  those  of 
Alexandria,  and  of  the  Bank  of  the  U.  States,)  as  may  be 
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fairly  inferred  from  the  subsequent  Laws  protecting  them; 
a  fortiori  then,  they  did  not  apply  to  such  as  were  not  in 
being. 

But,  even  if  he  should  be  wrong  in  this,  he  contended 
that  these  Acts  could  not,  by  any  means,  be  applied  to  pro- 
tect the  notes  issued  by  a  Banking  Corporation  of  another 
State:  such  Corporations  are  not  recognized  by  our  Laws, 
nor  could  the  Court  Judicially  take  notice  that  there  is 
such  a  Corporation  as  is  here  alledged.  On  this  point  he  re- 
ferred the  Court  to  1  Leach^  68;  as  strongly  in  point. 

Bobertsorij  Attorney  General,  for  the  Commonwealth. 

He  referred  to  2  BL  Com.  467,  and  2  Leach^  705,  for 
a  definition  of  a  promissory  note,  and  to  prove  that  bank 
notes  were  strictly  to  be  considered  as  promissory  notes. 
And  to  shew  that  under  prosecutions  for  forgery,  or  larceny 
of  bank  notes,  in  England,  they  charge  the  offence  as  a 
forgery,  or  larceny  of  promissory  notes,  he  referred  to  2 
Leach^  564,  610,  and  especially  to  the  Case  o(  Bex  v.  El- 
liot ty  1  Leach,  175. 

He  argued  that  at  the  time  of  the  passage  of  the  Act,  the 
Legislature  knew  the  operation  of  their  Law,  and  that  bank 
notes  were  promissory  notes.  It  was  prospective,  and  ap- 
plied as  well  to  notes^  thereafter  to  be  made,  as  to  indivi- 
duals thereafter  to  be  born. 

He  said,  that  the  promissory  note  of  an  individual  out 
of  the  State^  may  be  forged,  and  uttered  as  true,  and  the 
forgery  and  uttering  thereof  are  clearly  punishable  by  our 
Act;  then,  of  course,  the  forging  and  uttering  the  notes  of 
more  individuals  than  one,  of  a  mercantile  company,  or  of 
a  banking  company,  out  of  the  State,  are  so  punishable. 

He  said,  that  the  Case  in  1  Leach,  QQ^  was  decided  on 
the  saving  clause  of  the  Act  of  Parliament,  which  provided 
that  the  Act  should  not  extend  to  Scotland:  that  the  pun- 
ishment  of  the  forgery,  and  uttering  of  promissory  notes, 
is  different  from  that  of  forging,  &c.  United  States'  bank 
notes,  and  Alexandria  bank  notes;  and  this  was  probably 
the  reason  why  these  last  Laws  were  made. 

Leigh  said,  that  he  had  admitted  that  bank  notes  were 
promissory  notes,' but  he 'contended  they  were  not  such  as 
come  within  this  Law:  and  as  this  is  a  Penal  LaWy  the  pri- 
soner was  entitled  to  the  most  restricted  construction.  He- 
said  he  might  be  allowed  to  doubt  whether  it  is  the  policy 
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of  the  State  of  VirgiDia  to  punish  the  forgery  of  foreign 
Botes,  because  it  has  not  been  her  policy  to  encourage  the 
circulation  of  foreign  genuine  notes. 

This  Court,  after  a  full  conference,  rendered  the  follow- 
ing judgment: 

*^  A  majority  of  the  Court  is  of  opinion,  and  doth  decide, 
that  the  reasons  in  arrest  of  judgment,  upon  the  verdict  of 
the  jury  finding  the  prisoner  guilty  of  uttering,  publishing, 
and  passing  in  payment  the  counterfeit  bank  notes  in  all 
the  Counts,  as  in  the  Indictment  against  him  is  charged,  and 
ascertaining  the  term  of  (lis  imprisonment  in  the  Jail  and 
Penitentiary-house  of  this  Commonwealth,  to  be  five  years 
and  six  months,  are  insufficient  to  arrest  the  said  judgment, 
because  they  do  consider  that  the  bank  notes  in  the  said 
Counts  set  forth  and  described,  are  promissory  notes,  with- 
in the  true  intent  and  meaning  of  the  Act  of  General  As- 
sembly, entitled,  "  An  Act  to  amend  the  Act,  entitled,  *  an 
Act  reducing  into  one,  the  several  Acts  for  punishing  per- 
sons guilty  of  certain  thefts  and  forgeries,'  passed  the  8th 
December,  1794.*'  (a)  Which  is  ordered  to  be  certi- 
fied/' 


(a)  1792,  oh.  t71,  ^  1;  which  eiiaeta,  infer  aUc^  *<  that  if  any  penon.ke.  lAaSi 
atter  or  pablkh,  as  true,  any  false,  forjged  or  eoonterfeited  promissory  note,  for 
the  payment  of  money  or  ^obaoeo»  or  other  vahiable  thing,  ke.  with  intention  to 
defraud  any  person  or  persons  whatsoever,  or  any  corporation,  knowing  the 
same  to  be  false,  forged  or  coanterfbited,  theii  erery  luen  person,  ke.  •faefl  b« 
deemed  guilty  of  felony,**  &c.  &c. 
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The  COMHONWEALTH  V.  WiLLIAM  MOSELEY. 

Ao  Indietment  wlileh  chains  a  laroenj  of  bank  notes  ^'  of  the  ralue.  &c.  of  the 
rooncy,  gpoods  and  chattels  of  one  H.  F.  and  from  the  said  G.  F. '  is  a  suflli* 
oient  averment  <A  frgperty  in  the  said  notes  in  G.  F.  the  person  (hnn  whom 
theT  were  stotett,  after  verdict }  for,  the  words  *'  the  money,  goods  and  ohatteU 
ol,    may  be  rejected,  as  surplusage. 

A  general  description  of  a  bank  note  current  in  the  United  States,  It  sufficient 
m  an  IndiotmeDt  for  alaroeny  thereof. 

The  prisoner  was  indicted  in  the  Superior  Court  of  Ras^ 
sell  county,  of  the  larceny  of  two  bank  notes.  The  Indict* 
ment  charged,  that  "William  Moseley,  fac  two  certain 
bank  notes,  to  wit:  one  of  and  for  the  sum  of  ten  dollars, 
also  one  of  and  for  the  sum  of  five  dollars;  which  Dotes  were 
current  in  the  United  States,  of  the  value  of  fifteen  dolkrs, 
of  the  money,  goods  and  chattels  of  one  Oeorge  Fuller^ 
and  from  the  said  George  Fuller^  then  and  there  being 
found,  then  and  there  feloniously  did  steal,  take  and  carry 
away,*'  &c.  The  prisoner  was  convicted,  and  then  moved 
in  arrest  of  judgment;  whereupon,  the  Court  adjourned  to 
this  Court  the  following  points: 

1.  **  Whether  it  is  sufficient  ground  for  arresting  a  judg< 
ment,  after  a  verdict  of  conviction  on  an  Indictment  for 
-stealing  bank  notes,  that  the  bank  nuit^s  charged  by  the  said 
Indictment  to  have  been  stolen,  are  thereby  described  as- 
the  money,  goods  and  chattels  of  the  individual  from  whom 
they  are  said  to  have  been  stolen,  connecting  such  descrip- 
tion with  that  part  of  the  said  Indictment  which  states  that 
they  were  the  bank  notes  of,  and  were  stolen  from,  the 
said  individual  ?'^ 

2.  "  Whether  it  is  sufficient  ground  for  arresting  a  judg- 
ment after  a  verdict  of  conviction,  on  an  Indictment  for 
stealing  bank  notes,  that  the  said  Indictment  does  not  con- 
tain any  description  of  the  stolen  bank  notes,  except  such 
as  states  that  they  were  bank  notes  current  within  the  Uni-~ 
ted  States:  and  that  one  of  them,  two  only  being  charged 
to  have  been  stolen,  was  for  the  sum  of  ten  dollars,  and  the 
other  for  five  dollars.  In  other  words,  is  it  necessary  to 
name  the  bank  or  banks  from  which  they  issued,  and  that 
they  are  genuine  bank  notes  of  a  ehartered  bank  ?" 

The  Act  under  which  the  prisoner  was  indicted  was.  the 
Act  of  31st  December,  1806,  entitled,  ***An  Act  to  punish 
certain  thefts,  and  forgeries. '^ 
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The  Court,  after  conferring,  rendered  the  following  judg- 
ment: 

'^  The  Court  is  unanimously  of  opinion,  and  doth  decide, 
that  it  is  not  sufficient  ground  to  arrest  judgment  on  the 
verdict  of  conyiction,  in  the  record  set  out,  on  an  Indict- 
ment for  stealing  bank  notes,  that  the  bank  notes  charged 
by  the  said  Indictment  to  hare  been  stolen,  i(te  thereby  de- 
scribed as  the  money,  goods  and  chattels  of  the  individual 
'  from  whom  they  are  said  to  have  been  stolen,  the  Court  be- 
ing of  opinion  that  the  words  *  of  the  money,  goods,  and 
chattels,'  may  be  rejected  as  mere,  surplusage,  and  then 
the  Indictment  will  contain  a  sufficient  averment  of  pro- 
perty in  the  said  notes  in  George  Fuller^  the  person  from 
whom*  they  were  stolen:  and  upon  the  second  pointy  the 
Court  is  unanimously  of  opinion,  and  doth  decide,  that  the 
said  Indictment  doth  contain  a  sufficient  description  of  the 
bank  notes  alledged  to  have  been  stolen." 


jyOTE,—\B  ta  the  teeond  point,  «ee  S  East's  C.  L.  009,  Mniiet*>  Gases 
with  which  thia  deciiioo  amet.  The  Act  of  1806  it  in  fhese  words :  « If  any 
person  shall  steal,  or  take  bj  robbery  from  another,  any  dank  or  pott  note^  then 
erery  such  person^  Mn^  thereof  diuy  eonvieted,  shall  be  sentenced  to  suffer  im- 
prisQomeat  in  the  Jail  and  Penitentiary-house,  for  a  period  of  time  not  leas  than 
three  years,  nor  more  than  ten  years."* 


The  Commonwealth  v.  John  Moore. 

The  Superior  Courts  of  Law  have  not  jurisdiction  to  try  atfd  determine  a  pre- 
aentment  agamst  a  master  for  sufferinf  his  slave  tn  hire  himself  out,  &o. ; 
but  on  presentment  being  made,  it  ought  to  be  certified  to  a  Magistrate  to  be 
by  him  acted  on  pursuant  to  the  Statute. 

At  the  Superior  Court  of  Law  for  Dinwiddioi  in  Sep- 
tember, 1818,  the  Grand  Jury  made  the  following  present- 
ment: *<We  of  the  Grand  Jury  do  present  John  Moore, 
for  sofieriog  his  negro  man  named  Billjff  to  hire  himself 
and  go  at  la^  in  Dinwiddie  county,  within  the  six  months 
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last  past^^  At  the  succeeding  Court,  the  Defendant  ob- 
jected to  the  jurisdiction  of  thai  Court,  and  moved  that  the 
presentment  be  certified  to  a  Magistrate,  to  be  acted  on  ac- 
cording to  Law;  whereupon  that  Court  adjourned  to  this 
Court  the  following  questions:  1.  Whether  this  Court 
bath  jurisdiction  of  the  offence  charged  in  the  presentment? 
2.  Whether  the  said  presentment  should  be  certified  to  a 
Magistrate?  and,  3.  What  should  be  done  in  this  Court  ^ 
with  said  presehtment? 

Per  Curiam.  **  The  Court  is  unanimously  of  opinion, 
and  doth  decide,  that  the  Superior  Court  of  Law  of  Din- 
widdle county  hath  not  jurisdiction  to  try  and  determine 
the  offence  stated  in  the  Presentment;  but,  that  the  said 
Presentment  ought  to  be  by  that  Court  certified  to  some 
Justice  of  the  Peace  of  and  for  the  county  of  Dinwiddie, 
to  be  by  him  acted  on,  pursuant  to  the  first  section  of  the 
Act  of  General  Assembly,  passed  the  20th  January,  1808, 
entitled  **an  Act  to  prevent  further  the  practice  of  slaves 
going  at  large,  or  hiring  out  themselves,  "(a) 


(a)  S  Rev.  Code  oT  tSOS,  cb.  119;  incorporated  into  the  Aet  in  1  Rev, 
Cffdbof  18l9,eb.lU,§Sl. 


William  B.  Holt  v.  The  Commonwealth. 

Under  what  circuroatanoet  it  it  not  error  to  refiue  to  pot  oflT  a  cause  on  the  ap- 
plicaiioo  of  the  prisoner. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg* 
ment  of  the  Superior  Court  of  Law  for  Henrico  county. 
The  petitioner  was  indicted  at  the  September  Term  of  that 
Court,  1818,  for  falsely  uttering  a  false,  forged  and  coun- 
terfeited promissory  note,  purporting  to  be  signed  by  JV. 
H,  Cabell^  and  endorsed  by  /F.  Galt^  and  for  forging  an- 
other note  of  same  description.     On  his  motion  bis  trial 
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was  postponed  to  the  ensuiog  Term.  At  the  ensuing  April 
Term,  he  again  moved  the  Court  for  another  continuance  to 
the  next  Term,  which  was  over-ruled,  and  he  excepted  to 
the  opinion  of  the  Court.  The  bill  of  exceptions  sets  forth, 
that  before  the  jury  was  sworn,  the  prisoner  moved  for  a 
continuance  on  Uie  following  grounds:  1.  A  general  affi* 
davit  of  the  prisoner,  setting  forth,  that  Samuel  Scruggs, 
is  a  material  witness  for  him,  without  the  benefit  of  whose 
testimony  he  cannot  safely  go  into  the  trial  thereof,  as  he 
believes  that  his  presence  is  indispensable  to  the  proof  of 
his  innocence.  2.  The  a^davit  of  William  Selderiy  one 
of  his  Counsel,  who  declared  that  about  six  or  seven  weeks 
since,  he  received  a  not&  irom  the  prisoner,  then  in  jail, 
requesting  him  to  come  and  dee  him,  in  order  that  he  might 
inform  him  of  the  names  of  his  witnesses,  (with  their  pla- 
ces of  residence,)  whom  he  considered  as  material  to  his 
defence,  in  order  that  they  might  be  subpcenaed  to  attend: 
that  about  three  or  four  weeks  past,  he  obtained  from  the 
Deputy  Clerk  a  subpoena  for  Samuel  Scruggs  of  Cumber- 
land county,  and  according  to  the  best  of  his  recoUection, 
sent  it  in  a  few  days  afterwards  to  the  Richmond  Post- 
Office,  directed  to  the  Sheriff  of  Cumberland  county,  re- 
quiring him  to  summon  said  Scruggs  to  attend  the  trial  of 
said^prisoner  on  the  1st  day  of  the  April  Term,  1819.  3.  On 
the  fact  that  the  said  Scruggs  was  not  present.  This  mo- 
tion for  a  continuance  was  over- ruled.  And  thereupon, 
the  prisoner  made  a  special  affidavit  to  this  effect:  that  he 
expects  to  prove  by  Samuel  Scruggs  the  following  facts: 
that  he  had  received,  and  was  in  possession  of  a  sum  of  mo- 
ney sufficient  to  purchase  the  note  and  bond,  for  the  forge- 
ry whereof  the  prosecutions  were  instituted  at  the  time  im- 
mediately prior  to  the  prosecution;  that  he  {Scruggs)  saw 
a  man  offer  them  to  Holtf  the  prisoner,  for  sale,  and  also 
offered  them  to  said  Scruggs  for  sale,  the  day  before  the 
prisoner  was  arrested;  that  a  subpc&na  was  taken  out  about 
three  weeks  ago,  and  directed  to  the  Sheriff  of  Cumber- 
land, where  the. said  Scruggs  resides,  and  put  in  a  letter, 
which  at  that  time  was  deposited  in  the  Richmond  Post- 
Office:  and  again  moved  the  Court  for  a  continuance  of  his 
cause,  on  the  ground  of  that  affidavit,  and  the  before  men- 
tioned affidavit  of  William  Selden^  and  the  absence  of  the 
said  Scruggs;  which  motion  was  likewise  over-ruled  by 
the  Court,  principally  on  the  ground  that  due  diligence  had 
not  been  used  by  the  prisoner  In  summoning  his  witness, 
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fie  CoimoNWEALTH  V.  Joseph  Cohbk. 

the  second  degree  of  aSL^'    ?Mu°""*^'  "'^  '"""'«'• '« 

fcg  rea5<»,,  to  wit:  That^he  hw  t^iad  ^  h^  T°"T" 
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^       iL'  ***  *i™'noned  to  appear  here  at  May 
,.        &       ^e""  the  said  Preaentment"    On  the  trial 

>*s        ^  s  *"*  Defendant  pleaded,  "  that  there  is 
^       ^  i  I  supposed  Presentment  which  he  U 
oi  ^^  |f?n"ning  in  the  said  Court"     The 

•rlr  or  ~^  5  ^  I V*"  «"«h  record;  and  upon  the 

^     Irirtr  f  *  ^  "^  e  *  *"*  convicted,  and  judgment 

jguperw"  "^  1*^4  ;;  0  -winute  of  the  Clerk  obviously 

,.  •  ♦«  ht  >  •?  1-  H  I  S'^fe  ftment  made  by  the  Grand 
^'^T^  u  Sn  /  ^*  H  f  "ll  !  ^'  '^a'  «  i»rt  of  the  records 
of  felony  com  f     ;^  |4{|K^^.er.n.l^  by  the  Superior 

^'■''^u^fTeW       '■  '.^  J  *  I  g  1  i^  Co"t  also  rdu^ 
^he  General  ^o  "^^1^1^    , 

the  Court  belovy^  5u^  -^IH    ^. 

a  This  Court  is  unanin.  1 1 

«?-*  errors  io  arrest  of  judgmeni,  ^   \ 

df  \xxd&ttienU  inasmuch  as  it  suggc  I 

f  of  '*^  ^^^^^f  but  matter  which,  . 

I  ^lea  if^  abaiementi  or  for  a  motion  *o 

njent,  and  therefore  the  questions  propounu. 
and  of  course  are  not  decided;  which  is  ordert*. 
f  lifted.'' 


The  Commonwealth  v.  Thomas  Flint, 

Tbe  fee  of  AUorney  for  Uie  Cominoiiweakh,  in  the  Saperior  Coorti,  m  otaea 
of  oonvktioo  for  offenceg  where  the  penal^  it  not  ascertained  by  Law,  but 
reiU  in  the  diteretion  of  the  jniy,  is  ten  dollars,  although  tbe  fine  actually 
ioipoaed  bj  the  juiy,  is  lets  than  thirty  dollara. 

Adjourned  Case  from  Botetourt.  It  was  an  Indictment  for 
an  Assault  and  Battery,  and  a  eoaviction,  tbe  fine  assessed 
by  the  jury  was  one  dollar  only.  The  question  was,  what 
fee  should  be  taxed  in  the  bill  of  costs,  against  the  Defen* 
dant,  for  the  Attorney  proBeQuting  for  the  Commonwealth: 
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particularly  as  a  continuance  had  been  granted  to  him  by 
the  Court  at  the  last  September  Term,  on  a  general  affida- 
vit, that  the  same  witness  was  material,  and  absent.  To 
these  opinions  of  the  Court  the  prisoner  excepted. 

Chrantlandf  for  the  petitioner,  referred  to  6  Bac,  Jibr. 
"Trial,"  Letter  H.  p.  650;  also  to  3  Burrow^  p.  1515, 
Rex  V.  D^Eon;  I  W.  Slack.  510;  and  to  4  Munf.  54T, 
Chafhberlaynt  v.  Higginbotham. 

Robertson^  Attorney  General,  referred  to  Macnally^ 
p.  660-1,  ^65. 

The  Court.  "  Without  deciding  whether  a  Writ  of  Er- 
ror will,  or  will  not,  lie  on  an  erroneous  refusal  ta  grant  a 
continuance,  this  Court  is  unanimously  of  opinion,  that  in 
this  Case  the  Writ  of  Error  ought  not  to  be  granted,  be- 
cause the  Judge,  upon  the  circumstances  of  the  case,  did 
not  err  in  refusing  the  continuance. " 


The  Commonwealth  v.  Joseph  Cohen. 

Alter  a  verdiet  oonviotkis  a  pritoner  of  a  Fdoaj,  a  plea  in  arrert  of  judgment, 
that  he  has  not  hecn  examined  for  the  offence  by  a  Coort  of  competent  ja- 
ritdieUon^faWedging  that  Ae  t>)rporation  Court,  hy  which  be  waa  examined* 
hat  no  oriiimal  juSidietion,)  onl^tp  be  o»ernU«<>  J  !f*^.*J*.r"^^  ^Vt 
iQKtisU  matter  making  no  part  ^the  reeord,  but  matter  which,  if  true,  is 
proper  for  a  piea  in  abatement,  or  for  a  motion  to  quash  Uie  Indiotmcnt. 

The  prisoner  was  indicted,  tried,  -and  convicted,  at  the 
Superior  Court  of  Law  for  Campbell  county,  of  murder  in 
the  second  degree,  of  a  sUve:  after  the  verdict,  he  oflJered 
the  following  plea  in  arrest  of  judgment:  **  The  prisoner, 
in  his  proper  person,  comes  and  prays  the  Court  that  judg- 
ment on  the  verdict  aforesaid  may  not  be  entered  up,  but 
that  the  same  may  be  stayed  and  arrested,  for  the  follow- 
hig  reasons,  to  wit:  That  he  has  not  had,  as  by  Law  he 
,  ought  to  have  had,  a  trial  for  the  offence  char^  in  the 
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Indictmenty  by  a  Court  of  Examination  possessing  juriadic- 
tioa  of  the  said  offence,  as  the  Corporation  Court  of  Lynch- 
burg, in  which  he  was  examined,  has  not,  by  the  Act  of 
'  Incorporation,  jurisdiction  in  Criminal  Cases;  particularly 
of  the  offence  charged  in  the  Indictment,  nor  has  the  said 
Corporation  Court  jurisdiction  of  the  said  G^se,  by  any  Law 
prior  or  subsequent  to  the  said  Act  of  Incorporation."  The 
Superior  Court  adjourned  the  following  questions  to  this 
Court.  I.  Has  the  Corporation  Court  of  Lynchburg  juris- 
diction to  hear  and  examine,  as  County  Courts  have,  cases 
of  felony  comnyitted  within  the  jurisdiction  and  limits  of 
said  Corporation?  2,  If  not,  what  further  proceedings 
ought  to  be  had  in  this  Court  respecting  the  prisoner?" 

The  General  Court  did  not  decide  the  question  made  in 
the  Court  below,  but  entered  the  following  judgment: 

'^  This  Court  is  unanimously  of  opinion,  that  the  plea  of 
errors  in  arrest  of  judgment,  is  not  sufficient  to  arrest  said 
judgment,  inasmuch  as  it  suggests  matter  making  no  part 
of  the  record^  but  matter  which,  if  true,  is  proper  for  a 
plea  in  abatement^  or  for  a  motion  to  quash  the  Indict- 
ment, and  therefore  the  questions  propounded  do  not  arise, 
and  of  course  are  not  decided;  which  is  ordered  to  be  cer- 
tified." 


The  Commonwealth  v.  Thomas  Flint, 

The  fee  of  AUorney  for  the  CommoDweaUb,  in  the  Saperior  Courti,  m  oaiea 
of  oonTietion  for  offences  where  the  penalhr  ia  not  ascertained  by  Law,  but 
retta  in  the  diteretkm  of  (he  juiy,  it  ten  dollars,  although  the  fine  actually 
ioipoaed  hy  (he  juiy,  b  left  Uuut  thiny  dollars. 

Adjourned  Case  from  Botetourt  It  was  an  Indictment  for 
an  Assault  and  Battery,  and  a  eonviction,  the  fine  assessed 
by  the  jury  was  one  dollar  only.  The  question  was,  what 
fee  should  be  taxed  in  the  bill  of  costs,  against  the  Defen* 
dant,  for  the  Attorney  prosecuting  for  the  Commonwealth; 
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'whether  ten  or  five  doHars?  The  Law  o(  ISl 5\a)  provi(!e8| 
that  where  jud^^ent  shall  be  rendered  in  a  Superior  Court 
for  a  misdemesnory  "  the  penalty  whereof  is  not  ascerfmn* 
ed  by  Law  to  be  less  than  thirty  dollars,  there  shall  be  taxed 
in  the  bill  of  costs,  a  fee,  for  the  Commonwealth's  Attor- 
ney, of  ten  dollars ;''  and  in  any  other  case,  where  it  hath 
heretofore  been  used  to  tax  an  Attorney's  fee,  it  shall  be 
five  dollars.  In  prosecutions  for  Assaults,  the  penalty  is 
not  ascertained  by  Law^  at  all;  the  fine  rests  with  the  dis- 
cretion of  the  jury. 

Per  Curiam.  **  In  taxing  the  costs  upon  the  said  judg- 
ment, the  Clerk  should  have  taxed  for  the  Attorney  prose- 
cuting for  the  Commonwealth,  a  fee  of  ten  dollars.'^ 


(a)  1  Mev.  Codei^  1819,  oh.  S9,  §  67,  p.  241. 


Joshua  Myers  t^.  The  Commonwealth. 

A  Presentment  of  a  Grand  Junr  in  a  CoantY  or  Corporatkn  Coort,  referred  to 
.    in  the  minatet  of  the  Court,  but  without  OQing  spread  at  lai^  upon  them,  it 
a  part  of  the  records  of  the  Court 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment  of  the  Superior  Court  of  Spottsylvania,  over-ruling 
an  application  for  a  Writ  of  Error  to  a  judgment  of  the 
Hustings  Court  of  Fredericksburg.  The  Defendant  was 
presented  for  unlawful  gaming.  The  Presentment  itself, 
as  made  by  the  Grand  Jury,  was  very  full,  and  well  drawn. 
The  entry  made  by  the  Clerk  of  the  Hustings  Court,  on 
his  Minute  Book,  of  the  making  of  the  Presentment,  was 
very  short:  thus,  after  naming  the  Grand  Jury,  and  the 
finding  a  Bill  of  Indictment,  the  entry  was  as  follows: 
^' And  the  said  Grand  Jury  also  made  the  following  Pre- 
sentment;" **  We  the  jurors,  toe/'  and  following  thereafter, 
"  Ordered,  that  Joshua  Myers,  who  was  this  day  presented 
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by  the  Grand  Jury,  be  Bummoned  to  appear  here  at  May 
Court  next,  to  answer  the  said  Presentment. '^  On  the  trial 
of  the  Presentment,  the  Defendant  pleaded,  ''  that  there  is 
not  any  record  of  the  supposed  Presentment  which  he  is 
summoned  to  answer,  remaining  in  the  said  Court''  The 
Court  decided  that  there  was  such  record;  and  upon  the 
general  issue,  the  Defendant  was  convicted,  and  judgment 
rendered  for  the  fine.  The  minute  of  the  Clerk  obviously 
referred  to  the  written  Presentment  made  by  the  Grand 
Jury,  which  Presentment  itself  was  a  part  of  the  records 
of  the  Court  The  motion  was  over-ruled  by  the  Superior 
Court,  and  to  that  Judgment,  the  General  Court  also  refused 
to  grant  a  Writ  of  Error. 
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Abneb  Vance  v.  The  Commonwealth* 
Second  Case. 

An  Indictment  for  tmmler,  neefl  not  eonoUide  centra  firmam  atatuti,  a)thoas|i 
a  punishment  Tariant  from  the  Common  Law  punishment,  is  prescribed  by 
SlatuteJbr  the  second  degree  of  the  offence. 

The  Act  of  Assembly  which  directs,  that  on  a  change  of  the  venae  in  a  Case  of 
Felont,  the  Judge  shall  certify  the  recognizances,  together  with  a  copy  of  the 
record  of  the  Case,  **arid  all  o(her  paDers  which  he  mi^  deem  necessary  to 
the  trial/'  does  not  require  that  the  Judge  should  certify  a  copy  of  the  record 
of  the  Examining  Court. 

If  a  prisoner  has  t>een  tried  and  convicted  of  a  crime,  and  a  new  trial  awarded 
to  him,  although  he  should  not  be  again  tried  tHl  after  the  third  Term,  (sub- 
•equent  to  hb  examination,)  lie  is  not  entitled  to  a  discharge. 

The  venue  being  changed  from  the  county  of  U.  to  that  of  W.  a  plea  that  the 
murder  was  committed  in  R.  and  that  tnerefore  the  CouK  of  W.  has  no  ju- 
risdiction, is  bad  on  demurrer. 

Nor  can  the  array  of  the  jniT  be  challenged  beoaoae  they  were  summoned  by 
the  Sheriff  of  W.  - 

A  nrisoner  having  been  arraigned,  and  pleaded  in  the  county  in  which  the  of- 
tenoe  was  committed,  need  not  be  arraigned,  nor  required  to  plead,  in  the 
county  to  which  the  venue  is  changed. 

A  new  trial  was  asked  for  by  a  prisoner,  because  an  account  of  the  evidence 
^en  on  a  former  trial,  with  a  harsh  expression  towai*d8  him«  was  published 
m  the  county  of  his  second  trial,  in  a  newspaper  printed  there,  the  Judge  of 
the  Court  having  been  the  writer  of  that  sutement,  but  refused,  the  jury 
having  all,  on  their  votr  dire,  denied  that  they  had  formed  and  expressed  an 
opinion,  the  fact  of  the  Judge  being  the  writer  not  being  known  till  after  the 
trial,  he  not  having  during  the  trial  given  an  opinion  to  we  jury,  and  no  pre- 
judice shewn  to  exist  on  the  minds  of  the  jury. 

This  was  an  aippHcation  to  a  judgment  against  the  peti- 
tioner in  the  Superior  Court  of  Law  tor  Washington  county. 
He  had  been  indicted,  tried,  convicted,  and  sentenced  to 
death  by  the  Superior  Court  of  Russell  county,  in  April, 
1818,  for  the  murder  of  Lewis  Horlon,  That  judgment 
was  reversed  by  the  General  Court,  in  June,  1818,  and  a 
new  trial  awarded. 

At  the  September  Term,  1818,  of  the  same  Court,  the 
prisoner  being  brought  up  for  trial,  moveS  the  Court  for  a 
continuance  of  the  Cause  till  the  next  Term,  upon  an  affi- 
davit setting  forth  the  materiality  of  certain  witnesses,  and 
their  absence,  subpoenas  having  been  taken  out  to  compel 
their  attendance.  The  motion  was  over-ruled  by  the  Court, 
for  several  reasons,  which  are  set  forth;  and  in  assigning 
those^reasons,  this  remark  was  made  by -the  Court:  <^aod 
the  Court,  considering  the  prisoner  as  a  man  of  considera- 
ble sagacity  and  artifice,  evinced  by  various  circumstances 
which  have  occurred  at  this  Term,  is  of  opinion  that  the 
motion  is  made  to  gain  time.''    . 
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The  motion  for  a  continuance  being  over-ruled,  the  pri- 
soner was  put  upon  his  trial,  and  the  venire  summoned  to 
try  the  Case  being  all  called,  and  every  person  attending 
the  Court,  qualified  according  to  Law,  to  serve  as  a  juror  in 
such  a  Case,  as  the  Sheriff  reported,  and  bat  part  of  the  jury 
being  elected,  every  other  such  person  having  been  either 
challenged  for  cause  by  the  prisoner,  or  by  the  Attorney 
for  the  Commonwealth,  or  peremptorily  by  the'prisoner,  a 
venire  facias  was  awarded  by  the  Court,  directed  to  the 
Sheriff  of  Russell  county,  commanding  him  to  cause  to 
come  before  the  Court  on  the  then  to-morrow,  forty-eight . 
persons,  qualified  as  tlie  Law  requires,  for  venire-men,  re- 
turnable on  the  said  next  day.  On  that  day,  which  was 
Thursday,  the  venire  facias  was  returned  executed,  and 
all  the  persons  attending  the  Court,  as  well  as  those  brought 
by  the  venire  facias  y  who  were  duly  qualified,  having  been 
called,  and  a  jury  not  being  yet  selected,  another  venire 
facias  for  forty-eight  others  was  awarded,  returnable  on 
the  next  day.  On  that  day,  the  venire  facias  having  been 
returned,  and  it  appearing  to  the  Court,  ''  that  on  that  fifth 
day  of  the  Term,  at  thirty-five  minutes  past  two  o'clock, 
only  seven  persons  have  been  elected  to  serve  as  jurors, 
none  of  whom  have  been  sworn,  that  the  prisoner  has  still 
thirteen  peremptory  challenges  yet  to  make,  and  that  in 
execution  of  the  process  of  yesterday,  only  seventeen  per- 
sons have  been  found  and  summoned  by  the  Sheriff,  and 
the  Counsel,  as  well  for  the  prisoner,  as  the  Commonwealth 
concurring  in  opinion  with  the  Court,  that  a  jury  cannot 
be  made  up,  and  the  Cause  tried  during  this  term,  which 
will  end  from  necessity  at  12  o'clock  to-morrow  evening,*' 
it  was  ordered  that  the  trial  be  postponed  till  the  next 
Term. 

Between  those  Terms  the  Act  of  Assembly  passed,  which 
authorises  the  Superior  Courts  of  Law,  for  certain  causes, 
to  change  the  venue  in  cases  of  treason  or  felony.  See  the 
Act  1  Rev.  Code  of  1819,  ch.  169,  §  9,  p  601. 

On  the  first  day  of  the  Term,  April,  1819,  the  Superior 
Court  of  Russell  awarded  a  venire  fadas  for  twelve  qua- 
lified jurors,  returnable  on  the  next  day.  On  the  second 
day,  the  venire  summoned  by  virtue  of  that  writ,  as  also 
every  other  person  attending  the  Court  qualified  according 
to  Law,  (as  regorted  by  the  Sheriff,)  having  been  called, 
and  but  two  jurors  selected  therefrom,  upon  the  motion 
of  the  prisoner^  by  his  Counsel,  another  venire  facias  was 
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awarded,  returnable  on  the  next  day,  commanding  the 
Sheriff  to  cause  twenty-four  freeholders,  &c.  to  come,  and 
the  two  selected  furors  committed  to  the  Sheriff's  eustody, 
with  the  usual  injunctions.  On  the  third  day,  the  twenty- 
four  persons  summoned  by  virtue  of  the  last  process,  and 
every  other  person  attending  the  Court,  qualified  according 
to  Law,  (as  reported  by  the  Sheriff,)  having  been  called, 
but  one  additional  juror  was  elected  therefrom.  ^^  Where* 
upon,  from  the  number  of  challenges  for  cause  made  by  the 
prisoner  in  this  Case,  as  well  at  the  present  Term  as  at  the 
last,  it  appears  (says  the  record,)  to  the  satisfaction  of  the 
Court,  that  an  impartial  and  legally  qualified  jury  cannot 
be  had  for  the  trial  of  the  prisoner  in  the  county  of  Russell: 
it  is  therefore  ordered,  that  the  venue  in  this  Case  be 
changed  to  the  Superior  Court  of  Law  for  the  county  of 
Washington,  the  most  convenient  Court  in  the  13th  Circuit, 
where,  in  the  opinion  of  this  Court,  the  Commonwealth 
and  the  prisoner  can  have  a  fair  and'impartial  trial." 

Accordingly,  on  the  first  day  of  the  ensuing  Term  of  the 
Superior  Court  of  Washington,  on  the  31st  May,  1819,  the 
prisoner  was  set  to  the  bar,  and  appearing  in  an  emaciated 
state,  his  Counsel  moved  the  Court  that  a  physician  be 
appointed  to  examine  whether  the  state  of  the  prisoner's 
health  be  such  as  to  enable  him  to  undergo  the  fatigue  of  a 
trial:  accordingly,  three  physicians  were  appointed,  who 
reported,  that  the  prisoner  had  some  fever,  but  not  so  much 
as  to  injure  him  more  in  remaining  at  the  bar,  and  under- 
going  the  fatigues  of  his  trial,  than  to  be  confined  in  jail. 
The  prisoner  thereupon  craved  oyer  of  the  record  of  the 
Examining  Court,  and  the  trial  postponed  till  the  next  day. 
On  the  second  day  of  the  Court,  the  record  of  the  Examin- 
ing Court  was  produced,  certified  by  the  Deputy  Clerk  of 
Russell  County  Court  The  Counsel  for  the  prisoner  there- 
upon moved  the  Court  to  discharge  him,  the  proceedings 
of  the  Examining  Court  not  being  certified  to  this  Court 
by  the  Judge  of  the  Superior  Court  of  Law  for  the  county 
of  Russell,  as  the  said  Counsel  alledged  they  ought  to  have 
been,  in  pursuance  of  the  9th  section  of  the  Act  of  the  last 
session,  passed  26th  February,  1619,  which  directs  the  said 
Judge  to  certify  a  copy  of  "  all  other  papers  which  he  may 
deem  necessary  to  the  trial,"  but  the  said  proceedings  of 
the  Examining  Court  are  attested  by  the  ](}eputy  Clerk  of 
the  County  Court  of  Russell,  who  is  not  authorised,  as  the 
Counsel  alledges,  to  certify  the  said  proceedings  in  this 
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Court;  but  the  Court  being  of  opinion,  that  the  flaid  Act  of 
Assembly  required  only  a  certificate  of  the  record  and  pa- 
pers  tielonging  to  the  Case,  in  the  Superior  Court  of  Law 
for  Russell  county,  and  it  not  appearing  that  the  record  of 
'the  Examining  Court  was  there  filed  among  the  papers  be- 
longing to  this  Case,  nor  made  part  of  the  record,  and  the 
Court  being  further  of  opinion,  that  the  record  as  certified, 
is  proper  evidence  of  the  fact  that  an  Examining  Court  had 
been  holden,  over-ruled  the  motion. 

The  Counsel  for  the  prisoner  then  moved  the  Court  to 
discharge  him,  because  the  Examining  Court  was  holden 
on  the  16th  October,  1817,  and  three  terms  of  the  Superior 
Court  of  Russell  have  since  been  held,  to  wit:  in  April, 
1818,  in  September,  1818,  and  A|9ril,  1819,  and  the  pri- 
soner has  not  yet  had  his  trial.  But  the  Court  over-ruled 
the  motion,  because  the  prisoner  had  been  tried  at  the  April 
Term  of  the  Superior  Court  of  Law  for  Russell,  1818,  had 
been  convicted,  sentence  pronounced  on  him,  but  execu- 
tion had  been  prevc^ed  by  a  judgment  of  the  General 
Court,  reversing  that  judgment,  and  directing  a  new  trial, 
and  because  every  eSoH  was  made  to  bring  him  again  to 
trial  at  the  September  Term  of  the  Circuit  Court  of  Russell, 
1818,  and  at  the  April  Term  of  the  said  Court,  1819,  but 
no  trial  could  be  had  at  either  of  those  Terms,  for  reasons 
which  sufficiently  appear  by  the  record  of  this  Case,  from 
the  said  Circuit  Court  of  Russell. 

The  prisoner  then  pleaded  that  the  killing  of  Letms 
Hortotij  by  him,  happened  in  the  county  of  Russell,  within 
the  jurisdiction  of  the  Superior  Court  for  Russell,  as  in  the 
said  Indictment  is  alledged,  and  not  within  the  jurisdiction 
of  the  Superior  Court  of  Washington,  &c  The  Attorney 
fdr  the  Commonwealth  demurred  to  the  said  plea;  and  the 
Court  sustained  the  demurrer,  and  over-ruled  the  said  plea 
to  the  jurisdiction. 

The  prisoner  challenged  the  array  of  the  jury  returned 
to  try  him,  alledging  for  cause  of  his  challenge,  that  the  act 
for  which  he  is  to  be  tried,  was  committed  in  the  county 
of  Russell;  that  the  prisoner  is  an  inhabitant  of  the  county 
of  Russell;  that  the  jury  returned  have  been  summoned  by 
the  Sheriff  of  the  county  of  Washington,  by  virtue  of  a 
venire  facias  issued  by  the  Clerk  of  the  Superior  Court  of 
Washington,  and  that  the  jurors  are  freeholders  and  inha- 
bitants of  the  said  county  of  Washington,  and  not  of  the 
vicinage  of  the  prisoner;  wherefore  he  prayed  that  the  said 
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array  might  be  quashed.     Which  motion  was  over-ruled 
by  the  Court. 

The  prisouer  was  then  put  on  his  trial,  and  the  trial  run- 
ning to  such  a  length  that  it  could  not  be  concluded  on  the 
day  of  trial,  the  jurors  were  directed  to  be  kept  together 
by  the  deputy  Sheriffs,  they  having  been  sworn  and  charged 
for  that  purpose,  so  that  the  jurors  may  have  no  communi- 
cation but  with  ea^h  other.  On  the  next  day  he  was  con- 
victed of  murder  in  the  first  degree. 

On  a  subsequent  day,  the  prisoner  moved  the  Court  for 
a  new  trial,  on  the  following  grounds:  He  proved  that  a 
newspaper  was  printed  In  the  town  of  Abingdon,  county 
of  Washington,  called  the  **  Political  Prospect;"  that  there 
are  about  one  hundred*  subscribers  in  the  county  aforesaid 
to  said  newspaper,  and  that  it  circulates  more  in  that,  than  in 
any  other  county;  that  in  that  newspaper,  printed  13th  June, 
1818,  was  inserted  a  publication,  subscribed,  <*a  citizen  of 
Washington;"  of  which  the  Judge  of  the  13th  Circuit,  (then 
on  the  bench)  ^as  the  author.  Th^ublication  is  then  set 
forth  in  hsec  verba:  the  publication  purports  to  ^ive  a 
statement  of  the  evidence,  given  in  the  Superior  Court  of 
Russell,  on  the  trial  of  two  persons  for  murder,  one  of 
whom  was  the  present  prisoner,  and  both  of  whom  had 
been  convicted  at  the  April  Term  preceding.  In  speaking 
of  the  act  of  the  prisoner  in  shooting  the  deceased,  the  au- 
thor uses  the  words  "  unfeeling  savage f*^  as  applied  to  the 
prisoner.  [This  is  mentioned  because  it  was  much  dwelt 
upon  by  the  Counsel,  in  his  petition  for  a  Writ  of  Error.] 
He  also  shewed  by  the  Record,  that  the  Judge  of  the  13th 
Circuit,  in  over-ruling  a  motion  for  a  continuance  at  Sep- 
tember Term,  1818,  in  Russell  Superior  Court,  gave  an 
opinion  unfavourable  to  the  prisoner,  on  a  material  ques* 
tion  arisingin  his  defence,  in  relation  to  his  alledged  in- 
sanity. This  motion  for  a  new  triar  was. opposed  by  the 
Attorney  for  the  Commonwealth,  who  reminded  the  Court 
that  the  jurors,  (except  those  whom  the  prisoner  declined 
swearing  on  the  voir  dirCj)  were  sworn,  and  having  been 
asked  if  they  had  formed  and  delivered  an  opinion  in  the 
prisoner's  Case,  severally  answered  in  the  negative:  he  al- 
so contended,  that  the  publication  should  have  been  men- 
tioned to  the  Superior  Court  of  Law  for  Russell  county, 
when  the  venue  was  changed,  and  that  it  was  notv  too  late 
to  change  the  venue  to  any  other  county.  The  Counsel 
for  the  prisoner  alledged  that  the  publication  in  question 
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remained  unknown  to  the  prisoner  and  his  Counsel,  until 
after  the  jury  were  sworn  in  this  Court.  The  Judge  there- 
upon gave  the  following  opinion:  ^^The  Court  is  of  opinion 
that,  although  the  official  conduct  of  the  Judge  of  the  1 3th 
Circuit  is  directly  inculpated  by  the  nature  and  character 
of  this  motion,  and  for  that  reason,  a  decision  therein,  by 
adjourning  to  the  General  Court  the  question  which  is  in* 
volved,  might  be  declined,  yet  that  the  principles  of  public 
justice  require  that  the  motion  be  now  decided.  The  most 
dangerous  consequences  may  be  dpprehended,  should  the 
progress  of  public  justice  be  arrested  whenever  a  prisoner, 
or  his  Counsel,  should  think  proper  to  make  an  attempt  for 
that  purpose,  by  an  application  like  the  present,  at  any  stage 
of  the  proceedings  in  a  criminal  trial.  The  feelings  of  the 
individual  ought,  therefore,  to  yield  to  the  duties  which 
the  Court  owes  to  the  community.  With  respect  to  the 
principal  question  now  to  be  determined,  the  Court  is  of 
opinion,  that  in  the  newspaper  publication,  and  in  the  order 
refusing  a  continuance  referred  to  by  the  prisoner's  Coun- 
sel»  in  the  motion  now  made,  no  opinion  on  the  prisoner's 
case  is  declared;  that  even  if  such  opinion  had  been  given, 
but  had  been  withheld  from  the  jury  who  have  passed  on 
the  prisoner  at  this  Term,  (as  the  fact  is  not  denied  to  have 
been,)  it  would  afford  no  good  cause  for  a  new  trial. 

**  The  Court  is  also  of  opinion,  that  as  it  has  not  ap- 
peared that  any  of  the  jury  ever  saw  the  before-mentioned 
newspaper  publication,  the  author  of  which  was  never 
known  until  since  the  last  trial  of  this  Case,  when  a  disclo- 
sure was  obtained  by  evidence  on  the  part  of  the  prisoner, 
it  could  have  produced  no  influence  on  the  verdict.  The 
jurors  too,  were  sworn  and  examined  for  the  purpose  of 
ascertaining  whether  they  were  liable  to  be  challenged  for 
cause,  or  not,  and  all  of  them,  except  such  as  the  prisoner 
elected  without  requiring  them  to  be  sworn,  appeared  not 
to  have  formed  and  expressed  an  opinion  relative  to  this 
Case.  The  jury  then  mustbe  considered  as  having  acted 
and  decided  impartially.  It  has  not  been  shewn,  or  even 
pretended,  that  any  of  them  had  previously  formed  any 
opinion,  or  in  any  manner  prejudged  the  prisoner's  Case. 
No  proof  of  any  thing  like  unfairness  in  the  trial,  has  been 
offered,  unless  it  may  be  inferred  from  the  fact  specifically 
noticed  by  the  prisoner  in  the  terms  of  his  motion.  It 
ought  not  to  be  forgotten,  that  the  plea  of  insanity  was 
abandoned  by  the  prisoner's  Counsel  in  the  ^defence,  al- 


Digitized  by  VjOOSI^ 


168  JUNE  TERM,  1819. 

though  many  witnesses  were  examined  with  a  yiew  to  the 
support  of  that  plea.  There  does  not  seem  to  be  any  power 
vested  in  this  Court,  by  which  the  venue  in  this  Case  can 
now  be  again  changed,  from  the  county  to  which  it  has 
been  lately  transferred,  to  any  other  county,  either  within, 
or  without  the  limits  of  the  13th  Circuit  The  Act  of  the 
last  session  of  Assembly  affords  all  the  authority  which  the 
Court  can  legally  exercise  in  changing  the  venue  in  a  Cri* 
minal  Case,  and  this  Court  has  already  done  all  in  relation 
to  that  subject,  which  the  Legislature  has  empowered  it  to 
do.  The  motion  for  a  new  trial,  and  for  changing  the  venue,  ^ 
is  therefore  over-ruled.'* 

The  prisoner  then  moved  to  arrest  the  judgment,  for  the. 
following  causes: 

1.  Because  the  Indictment  does  not  conclude  against  the 
Act  of  Assembly  in  that  case  made  and  provided. 

2.  Because  the  prisoner  was  not  arraigned  in  this  Court. 

3.  Because  the  prisoner  was  not  put  to  plead  in  this 
Court,  but  was  tried  on  a  plea  not  filed,  but  entered  ore 
tenuSf  in  the  Superior  Court  of  the  county  of  Russell. 

4.  Because  this  Court  cannot  give  judgment  for  an  of- 
fence committed  and  laid  in  the  county  of  Russell. 

The  said  errors  in  arrest  of  judgment,  were  over-ruled 
by  the  Court,  and  sentence  of  death  was  thereupon  passed 
on  him. 

And  now  he  applied  to  this  Court  for  a  Writ  of  Error, 
assigning  as  causes  for  reversing  the  judgment,  all  of  the 
points  which  are  made  in  the  record,  and  which  were  deci« 
ded  against  him.  The  application  was  rejected  by  the 
unanimous  opinion  of  the  Judgea  present,  and  the  Writ 
of  Error  refused. 
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Prbsent. — HolmtSy 

Brocfcenbrough^ 
Smithy 

Dade\  ^  Judges. 

Saundera^ 
JR.  E.  Parker, 
Summers, 


BoBERT  Gabter^  a  free  Man  of  Colour^ 

V. 

Tlie  Commonwealth. 

When  ft  priMber  iotroduoet  eTidenoe  in  support  of  hit  gieoenl  good  ebaraeter, 
and  the  Commonwealth  endeavors  to  impeaeh  it,  ^e  witness  who  impeaches, 
must  not  give  in  evideoee,  conversations  held  with  others  subs(M|aent  to  the 
eoBuneneement  of  the  Proseention. 

# 

This  was  a  Writ  of  Error  awarded  to  a  judgment  of  the 
Superior  Court  of  Law  for  Augusta  county.  The  Plaintiff 
in  Error  was  indicted  for  the  felonious  highway  robbery  of 
a  grey  mare,  of  the  goods  and  chattels  of  Henry  M'Gill. 
The  Indictment. did  not  conclude  contra /ormam  statutu 
Dunne  the  trials  the  prisoner's  Counsel  excepted  to  an. opi- 
nion x)t  the  Court:  *'  The  prisoner  had  Introduced  evidence 
for  the  purpose  of  proving  his  general  good  character  pre- 
vious  to  the  date  of  the  transaction  charged  against  him. 
The  Counsel  for  the  Commonwealth  then  called  a^witness  to 
idipeach  the  general  character  of  the  prisoner,  and  enquired 
of  him,  what  he  had  learned  of  the  general  character  of  the 

Erisoner,  previous  to  the  date  of  the  transaction  aforesaid, 
y  conversation  had  since  the  said  date,  with  persons  ac- 
quainted with  the  prisoner.  The  Counsel  for  the  prisoner 
objected  to  the  enquiry i  and  contended^  that  the  witness 
had  no  right  to  speak  of  any  information  of  the  prisoner's 
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character,  which  he  the  witness  had  acquired  since  the 
date  aforesaid:  but  the  Court  over-ruled  the  objection,  be- 
ing of  opinion  that  the  general  character  of  the  prisoner 
previous  to  the  date  of  the  present  charge,  might  be  proved, 
although  a  knowledge  of  such  character  had  been  obtained 
by  the  witness  since  the  date  of  the  present  charge.  The 
witness  thereupon  stated  to  the  jury,  that  in  conversation 
with  sundry  persons  since  said  date,  he  heard  the  character 
of  the  prisoner  spoken  of  as  having  been  bad  before  the  satd 
date.'^  That  opinion  of  the  Court  was  excepted  to.  The 
jury  rendered  a  verdict  as  follows:  *'  We  of  the  jury  find 
the  prisoner  guilty,  and  do  ascertain  the  term  of  his  con- 
finement in  the  Public  JaiJ  and  Penitentiary  to  five  yearsj 
and  we  further  find  that  the  property  of  which  Henry 
M^Oill  w?s  robbed,  is  forthcoming,  and  restored  to  the 
owner.*'     The  prisoner  was  accordingly  sen teihced. 

In  his  petition  for  a  Writ  of  Error,  he  assigned  the  fol- 
lowing errors:  1.  That  the  Indictment  aforesaid  is  defec- 
tive, as  proceeding  under  the  Penitentiary  Statute,  inas- 
much as  it  does  not  appear  upon  the  face  of  the  Indictment, 
that  the  proceeding  is  under  the  Statute;  the  Indictment 
concluding  as  a  Common  Law  Indictment,  not  contra  for- 
mam  statutU  but  simply  against  the  peace,  &c. 

2.  That  the  Judge  upon  the  trial  admitted  illegal  evi- 
dence of  character,  as  will  appear  by  the  bill  of  exceptions. 

3.  That  the  verdict  is  uncertain,  in  not  saying  of  what 
ofience%ie  prisoner  is  guilty;  whether  of  highway  robbery, 
or  onlv  of  the  larceny. 

4.  That  the  judgment  of  Penitentiary  confinement,  a 
Statutory  penalty,  is  not  warranted  by  an  Indictment  for  a 
Common  Law  robbery. 

The  Court  entered  the  following  judgment: 

*^  This  Court  is  unanimously  of  opinion,  that  there  is  er- 
ror in  this,  that  the  Superior  Court  of  Augusta  admitted 
testimony,  as  to  the  character  of  the  prisoner,  which  was 
illegal,  because  the  witness,  who  did  not  appear  himself  to 
be  acquainted  with  the  general  character  of  the  prisoner, 
was  permitted  to  give  in  evidence,  a  conversation  with 
others  as  to  his  character,  since  the  commencement  of  the' 
Prosecution. *'  The  judement  was  therefore  reversed,  and 
a  neuy  trial  awarded.  The  other  errors  assigned,  were  not 
noticed.  -   ' 
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Daniel  Justice  v.  The  Commonwealth. 

An  Indictment  lies  against  a  pcrtoo  for  making  a  fence  aeroM  a  public  road. 

If  the  obttruetion  is  permitted  to  cootinae  for  so  many  days  as  will  raise  the 
{>enalty  to  the  sum  of  five  dollars,  the  Superior  Couit  cii  Law  has  jurisdic- 
ti«m  to  try  the  Indictment 

If  the  Indictment  chains  that  the  obstmciion  continued  a  certain  number  of 
days,  and  the  jury  find  the  Defendant  guilty*  without  aseertain'mg  the  num- 
ber of  days,  the  verdict  is  suflieient»  and  the  Court  may  enter  judgment  for 
the  fine,  according  to  the  number  of  days  charged  in  the  Indictment. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Tazewell  county. 
The  petitioner  was  indicted  for  obstructing  the  public  high- 
way,  by  building  a  fence  on  and  across  the  same,  and  con- 
tinuing the  same  for  the  space  of  eight  days.  The  jury 
found  the  Defendant  guilty,  and  the  Court  rendered  judg- 
ment for  thirteen  dollars,  and  thirty-three  and  one  third 
cents,  the  fine  ascertained  by  law  for  his  offence  aforesaid. 

The  Law  declares,  that  *'  where  any  fence  shall  be  made 
across  a  public  road,  the  owner  or  tenant  of  the  land  shall 
pay  ten  shillings  for  every  twenty-four  hours  the  same  shall 
be  continued.'*    1  Bev.  Code  of  1792,  ch.  19  'J  9.  (a) 

The  petitioner  alledged  that  the  judgment  was  errone- 
ous, for  the  following  reasons:  1.  That  the  Law  fixes  the 
penalty  at  ten  shillings,  and  therefore  the  Superior  Court 
has  no  jurisdiction:  the  Superior  Court  might  as  well  take 
jurisdiction  where  twenty  oaths  had  been  sworn,  which  in 
the  whole  would  amount  to  more  than  five  dollars,  or  two 
hundred  weight  of  tobacco.  2,  The  penalty  can  only  be 
recovered  by  warrant,  petition,  or  action,  and  not  by  in- 
dictment See  Hendrick  qui  tam  v.  Jindrick,  &c.  Vir- 
ginia Cases,  267.  3,  The  verdict  is  insufiBcient  in  not  fix- 
ing the  time  and  the  fine.  4.  That  there  is  no  such  penal- 
ty fixed  by  Law  as  that  mentioned  in  the  judgment. 

Notwithstanding  which  allegations,  the  Court  was  of  opi- 
nion that  there  was  no  error  in  the  judgment,  and  there- 
fore refused  the  Writ  of  Error. 

(a)  t  i?ep.  Co<^  of  1S19,  ch.  S86,  §  11,  p.  238. 
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The  Commonwealth  v.  John  Gaines. 

By  the  first  obiaie  of  the  ttveoth  teetion  of  the  Aet  1  Bev,  Code,  1798,  eh. 
136,  all  treatoDi,  mnpriticm*,  &e.  and  other  ofieoees  against  the  Common* 
wealth,  ezeept  pntioies  and  fekNiies  on  the  hieh  seas,  tboagh  committed  be* 
yond  the  territorial  limits  of  the  CommoBwealth,  are  indictable  and  punish- 
able  in  the  General  Court;  the  words  **  in  any  place  oqt  of  the  jnrtsdietion  of 
the  Cooru  of  Common  Law  of  this  Commonwealth/'  meaning  a  pUce  oat  of 
the  Commonwealth. 

The  second  clanse  of  the  same  section  by  the  words  ^  and  all  felonies  commie^ 
ted  by  citizen  agamst  citixen  in  any  mtch  placed  refers  to  soch  place  as  is 
spoken  of  in  the  first  clause,  and  therefore  means  felonies  coromitted<by  eiti* 
zeo  against  citizen,  in  any  place  o«t  of  the  Commonwealth,  except  on  ^ 
high  seas. 

Therefore,  if  a  citizen  of  Virginia  steal  a  horse  from  another  citizen  in  the  Dis- 
trict of  Columbia,  he  may  under  the  said  Law,  be  indicted,  tried«  convicted 
and  sentenced  in  the  General  Court. 

When  the  words  of  a  Law  are  clear,  no  construction  oo^t  to  be  allowed  against 
their  plain  meaning,  unless  the  consequences  are  sa«i  as  contravene  a  para- 
mount Law,  or  are  repugnant  to  common  reason,  or  natural  equity. 

AlHiough  the  title  is  no  part  of  a  Law,  yet  it  mar  be  resorted  to,  when  it  agrees 
with  the  enacting  clause,  or  to  remove  an  ambiguity. 

The  British  Parliament  and  the  Virgbia  Legisbture,  have  m  varioas  instances 
prescribed  punishment  for  extra'territmial  offences. 

The  Law  of  this  Sute. gives  the  definition,  and  prescribes  the  punishment Ibr 
extra^territoTial  offences,  and  not  the  Law  of  the  country  where  the  offences 
are  committed. 

Prior  to  our  Revolution,  the  Commissioners  of  Admiralty  appointed  under 
the  great  seal  of  England,  had  jurisdiction  to  try  all  treasons,  felonies  and 
mracies,  committed  not  only  on  the  high  seas,  but  on  the  bays  and  rivers,  &c. 
Those  powers  teased  with  the  Revolution,  and  by  the  Act  of  |77,  the  Gene* 
ral  Court  was  vested  with  the  power  offing  those  offences  within  the  limits 
of  the  Commonwealth,  on  the  bay  and  nvers,  as  well  as  on  the  land. 

The  Federal  Court  of  Admiralty  esublished  under  the  articles  of  Confedera- 


Law,  had  jurisdiction  in  1786,  (when  this  Law  passed,)  to  try  all  felonies  com* 
mitted  on  the  bay,  kc. 

The  prisoner  was  arrested  in  Culpeper  county  for  steal- 
ing a  horse,  the  property  of  DanielJlUen  of  the  county  of 
Fauquier,  in  this  Commonwealth,  the  larceny  having  heen 
committed  in  (Jeorgetown,  District  of  Columbia,  and  the 
horse  being  found  in  the  possession  of  the  prisoner  in  tnj 
said  county  of  Culpeper.  The  prisoner  was  alledged  to  b^ 
-a  citizen  of  Virginia,  as  well  as  Mr.  Mien. 

An  examining  Court  for  the  said  county  of  Culpeper 
was  called  by  the  Magistrate  by  whose  warrant  he  was  ap'- 
prehended.  By  that  Court  he  was  adjudged  to  be  guilty, 
and  that  he  ought  to  be  tried  for  the  offence  before  the  Ge- 
neral Court,  to  whose  Jail  they  remanded  him. 

The  Attorney  General  filed  an  Indictment  against  him, 
which  was  found  by  the  Grand  Jury  of  the  said  Court.  The 
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first  CouDt  charged  the  felony  to  have  been  committed  **  at 
Georgetown  in  the  District  of  Cotumbta,  a  place  out  of 
the  jurisdiction  of  all  the  Courts  of  Common  Law  of  the 
said  Commonwealth,  except  the  Genera!  Court;  not  on  the 
high  seas,  and  within  the  jurisdidtion  of  the  said  General 
Court:"  the  second  Count  charged  it  to  have  been  done 
^<  at  Georgetown  in  the  District  of  Colombia,  a  place  not 
on  the  high  seas,  and  prior  to  the  16th  October,  1766,  with- 
out the  jurisdiction  of  the  Courts  of  Common  Law  of  this 
Commonwealth:''  the  third  Count  is  hardly  distinguishable 
from  the  first:  the  fourth  Count  charged  it  **Bt  George- 
town in  the  District  of  Columbia,  a  place  out  of  the  jurisdic* 
tion  of  the  Courts  of  Common  Law  of  this  Commonwealth, 
and  not  on  the  high  seas:''  the  fifth  Count  charged  it  '*  at 
Greorgetown  in  the  District  of  Columbia,  a  place  not  on 
the  high  seas,  and  which,  prior  to  the  1st  July,  1787,  was 
out  of  the  jurisdiction  of  the  Courts  of  Common  Law  of 
this  Commonwealth,  and  since  the  said  1st  July,  1787,  in 
relation  to  all  felonies  committed  by  a  citizen  of  this  Com- 
monwealth, against  a  citizen  of  the  same^  is  within  the  ju^ 
risdictioo  of  the  said  General  Court"  Each  Count  de- 
scribed the  said  prisoner  as  a  citizen  of  this  Commonwealth, 
and  David  JiUmf  whose  property  was  stolen,  also  as  a  citi- 
zen.   • 

At  the  instance  of  the  Attorney  General,  the  prisoner 
having  been  put  on  his  trial,  a  venire  facOas  directed  to  the 
Sherif  of  Henrico,  commanding  him  to  summon  twelve 
freeholders  cf  the  CammonweaHA,  &c.  returnable  etn  the 
next  day,  was  awarded. 

The  jury  returned  a  verdict  in  the  following  words: 
<<  We  the  jury  find  the  prisoner  guilty,  and  do  decide  and 
ascertain  his  imprisonment  in  the  Jail  and  Penitentiary- 
house,  near  the  City  of  Richmond,  for  five  years,  (and  that 
the  property  stolen  hath  been  restored  to  the  owner,)  if  it 
shall  be  the  opinion  of  the  Court  that  the  Case  as  stated  in 
the  Indictment,  is  embraced  by  the  Laws  and  Constitution 
of  Virginia,  and  the  Constitution  of  the  United  States;  but 
if  the  Court  shall  be  of  a  contrary  opinion,  then  we  find 
the  prisoner  not  guilty." 

T^e  question  arose  from  the  Act  to  be  found  in  1  Sev. 
Code  of  179:29  ch.  136,  §  7,  and  was  discussed  at  the  bar 
with  much  ability  and  research,  by  Messrs.  Nicholas  and 
CHlmer  for  the  prisoner,  and  Mr.  Robertson^  Attorney 
General^  for  the  Commonwealth.  ^ 
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The  following  opinions  were  given  by  the  Court: 
Brockeiibrough,  J.  delivered  the  opinion  of  the  majo- 
rity, consisting  of  Smithy  Dackj  Saunders^  Parker^  and 
himself: 

**  The  prisoner,  who  is  a  citizen  of  this  Commonwealth, 
has  been  indicted,  tried,  and  convicted  in  this  Court,  for 
the  crime  of  feloniously  stealing  the  horse  of  another  citi- 
zen of  this  Commonwealth,  in  a  place  beyond  the  limits 
of  the  same,  namely  in  Georgetown,  in  the  District  of  Co- 
lumbia. The  Act,  under  which  he  has  been  prosecuted,  was 
passed  in  the  year  1786,  under  the  title  of  an  Act  **  con- 
cerning treasons,  felonies,  and  other  offences  committed  out 
of  the  jurisdiction  of  this  Commonwealth;"  and  was  re-en- 
acted  in  1792,  and  has  been  preserved  in  our  Code  until 
this  time.  The  terms  of  the  Law,  are,  that  **all  high  trea- 
sons, misprisions,  and  concealments  of  high  treason,  and 
other  offences  against  this  Commonwealth,  (except  piracies 
and  felonies  on  the  high  seas,)  committed  hy  any  citizen 
of  this  Commonwealth,  in  any  place  out  of  the  jurisdic- 
Hon  of  the  Courts  of  Common  Law  in  this  Common- 
wealthy  and  all  felonies  committed  by  citizen  against  ci- 
tizenj  in  any  such  place,  other  than  the  high  seas,  shall  be 
enquired  into,*'  &tc.  in  the  General  Court, In  the  same  man- 
ner as  **  offences  committed  within  the  body  of  a  county  ^^^ 
are  triable  in  the  District  Court 

The  first  and  main  question  to  be  decided  is,  whether 
the  Act  extends  to  the  commission  of  the  crimes  enume- 
rated therein  in  any  place  without  the  limits  of  the  Com- 
monwealth, or  is  confined  in  its  operation  to  such  places 
within  the  limits  of  the  Commonwealth,  as  are  without  the 
jurisdiction  of  the  Courts  of  Common  Law,  if  there  be 
any  such  places.  We  think  it  clear  that  the  words  of  the. 
Law  admit  the  first  construction.  It  is  undoubtedly  true, 
that  a  place  beyond  the  limits  of  the  Commonwealth,  is, 
**  a  place  out  of  the  jurisdiction  of  the  Common  Law 
-Courts  of  this  Common wealih.'*  The  first  clause  of  the 
Act  applies  to  the  Case  of  high  treasons,  &c.  and  other 
offences  against  the  Commonwealth  Our  Law  declaring 
what  shall  be  treason,  had  expressly  defined,  and  provided 
for  the  punishment  of,  a  species  of  treason  to  be  commit- 
ted ^^elsewhere'^  than  in  the  Commonwealth.  When,  the 
Law  now  under  discussion  then  speaks  of  high  treasons 
committed  in  any  pUtce  out  of  the  jurisdiction  of  the  Courts 
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of  Common  Law,  does  it  not  necessarily  extend  to  those 
treasons  which  may  be  committed  out  of  the  Common- 
wealth? If  it  does  not,  then  it  fails  to  provide  a  Tribunal 
for  the  trial  of  a  most  important  and  dangerous  species  of 
treasons.  A  citizen  of  Virginia  may  go  into  Maryland, 
and  there  adhere  to  our  enemy,  giving  him  aid  and  com- 
fort, by  supplying  him  with  provisions,  with  fire  arms, 
and  with  troops,  and  yet  when  he  is  apprehended  in  Vir- 
ginia, he  cannot  be  tried,  according  to  the  arguments  of  the 
prisoner's  Counsel,  in  anjr Court!  A  punishment  is  pro- 
vided for  a  most  heinous  crime,  which  may  be  committed 
out  of  the  Commonwealth,  and  yet  no  Court  provided  for 
the  infliction  of  that  punishment!  We  consider  it  clear, 
that  according  to  the  literal  meaning,  and  rational  construc- 
tion of  the  first  member  of  the  section,  it  confers  jurisdic- 
tion on  this  Court  to  punish  treason,  when  committed  out 
of  the  State.  The  next  member  of  the  sentence  applies  to 
all  felonies  committed  by  citizen  against  citizen,  *^in  any 
such  place."  To  decide  whether  this  clause  embraces  felo- 
nies committed  out  of  the  State,  it  is  only  necessary  to  un- 
derstand what  is  meant  by  ^^  such  place.''  Those  words 
refer  to  the  place  spoken  of  in  the  first  member  of  the  sen- 
tence, and  as  that  member  applies  to  treasons  committed 
out  of  the  State,  it  follows  of  course,  that  the  second  mem- 
ber of  the  sentence  applies  to  felonies  committed  out  of  the 
State. 

So  much  for  the  letter  of  the  Law.  It  will  certainly  be 
admitted,  that  when  the  words  of  a  Law  are  clear  and  un- 
ambiguous, no  construction  ought  to  be  allowed  against 
their  plain  meaning,  and  import,  unless  the  consequences 
of  that  plain  meaning  are  such  as  contravene  some  para- 
mount Law,  or  are  repugnant  to  common  reason,  and  na- 
tural equity.  Courts  have  justly  deprecated  the  idea  of  a 
construction  against  the  words  of  a  Statute,  because  of  an 
objection  merely  to  the  policy  of  the  Law;  because  this 
naturally  leads,  if  not  to-the  assumption  of  Legislative  pow-* 
ers,  at  least  to  the  inexecution  of  those  powers.  In  this 
Case,  it  is  said,  that  to  extend  the  jurisdiction  of  this  Court 
to  the  crime  of  the  prisoner,  would  be  to  give  a  construe-  . 
tioh  to  the  Law  leading  to  dangerous  consequences,  which 
ought,  therefore,  to  be  avoided:  that  it  makes  this  an  act 
of  unusual  and  extraordinary  Legislation,  whereas  the  con- 
struction of  the  prisoner's  Counsel  makes  the  act  one  of 
ordinary  and  beneficial  Legislation. 
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We  will  not  enquire  whether  the  Law  of  Nations  recog- 
nizes the  right  of  a  State  to  punish  its  own  citizens  for  the 
commission  of  crimes  either  of  Itssa  mcyesiatiSf  or  of  other 
dangerous  and  injurious  tendencies,  out  of  its  own  territo- 
rial limits,  though  it  believed  that  that  I«aw  does  recognize 
such  right.     Nor  will  we  enquire  whether  the  nations  of 
Continental  Europe  do  ever  by  their  Laws  punish  or  pro- 
tect their  own  subjects,  after  they  have  leA  their  own  coun- 
try.    We  have  not  the  means>  at  present,  of  knowing  their 
practice.      But  we  do  know  that  in  England,  from  whence 
we  have  derived  so  many  of  our  institutions,  laws  and  cus- 
toms, it  is  not  thought  absurd,  nor  has  it  been  unusual  to 
enact  Statutes  by  which  their  subjects  are  punished  for  of- 
fences committed  out  of  the  Realm,  and  protected  against 
the  crimes  of  their  own  subjects  in  foreign  countries.    Not 
to  speak  of  the  Cdurts  of  her  Constable  and  Marshal  in  the 
early  period  of  her  annals,  (a)  several  Statutes  of  Henry 
8,  provide  a  tribunal  for  the  punishment  of  treasons,  mis- 
prisions and  concealments  of  treason,  and  of  murder  com- 
mitted without  the  Realm .  (6)    Their  Courts,  too,  have  fre- 
^uently  enforced  those  Laws.      We  are  informed  by  the 
rown  Law- Writers,  that  a  Mr.  Ealing  was  tried  in  Eng- 
land, and  executed,  for  the  murder  of  a  Mr.  Bignell  in 
Sweden;  that  one  Chambers  was  indicted  for  a  murder  in 
Spain;  that  in  1775  a  Mr.  Rocke  was  tried  for  the  murder  of 
Mr.  PergXASon  at  the  Cape  of  Good  Hope,  and  that  in  1802, 
Governor  Wall  was  tried  and  executed  for  a  murder  in  Go- 
ree  in  Africa.      We  do  not  mention  these  Cases  because 
we  approve  their  policy,  but  to  shew  that  it  has  not  been 
uncommon  in  England  to  punish  extra-territorial  offences. 
But  we  need  not  appeal  to  England  for  examples  of  this 
kind.    Our  own  Law  furnishes  a  prior  example.    The  5th 
section  of  this  very  act,  (c)  which  first  passed  in  1784,  pro- 
vides for  the  punishment  of  such  of  our  own  citizens  as 
shall  go  out  of  the  Commonwealth,  and  shall  commit  cer- 
tain crimes  on  the  people  of  any  Christian  nation,  or  In- 
dian tribe  in  amity  with  us.     Is  it  surprisin|(  that  tlie  same 
spirit  which  induced  the  Legislature  to  punish  our  citizens 
for  an  extra-territorial  offence  against  a  friend  and  ally^ 


(d)  Stat.  13  iKcA.l 

\b)  S3  Ben,  8,  oh.  S3|  35  A. eln  S 1 1  iKi^f  i7. P.  C.tSSs  1  Eagf^  Qmm 
Law^  369. 
(c)  1  Bev.  Cotk  of  1798,  oh.  136,  f  5. 
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ahould  also  prompt  them  to  punish  such  a  citizen  for  aim- 
ing a  blow  at  the  sovereignty  of  the  State,  or  for  eommit- 
ting  a  crime  against  another  citizen,  although  that  crime 
should  be  committed  beyond  our  limits  ?  These  remarks 
are  intended  to  prove,  that  as  the  words  of  this  Law  do  re- 
quire that  we  should  ponish.a  ciUzen  for  an  offence  com- 
mitted beyond  our  limits,  there  is  nothing  so  extravagantly 
absurd  or  unusual  in  it,  as  to  require  that  we  should  give 
to  the  Law  a  construction  which  would  destroy  the  effect 
of  those  words.  Of  the  policy  of  the  Law,  we  cannot*  per- 
mit ourselves  to  judge,  and  we  see  no  reason  to  doubt  that 
the  Legislature  were  authorised  by  the  Constitution  to  pass 
the  Law.  Recent  Acts  of  Legislation  afford  examples  of 
the  punishment  of  extraterritorial  offences.  We  refer  to 
the  Act  for  the  suppression  of  duelling,  and  the  Act  against 
incestuous  marriages,  (d) 

But  it  is  contended  with  a  great  deal  of  force,  that  there 
are  tnany  places  within  the  Commonwealth,  which  were 
-  yet  without  the  jurisdiction  of  the  Courts  of  Common 
Law  thereof.  If  the  Counsel  had  succeeded  in  proving 
this  position,  most  of  us  would  have  been  willing  to  have 
yielded  to  their  construction*  They  contend  that  the  Che- 
sapeake Bay,  and  such  of  its  rivers,  havens  and  creeks,  as 
are  not  within  the  body  of  any  county,  were,  in  the  year 
1786,  at  the  passage  of  this  Law,  out  of  the  jurisdiction  of 
the  Courts  of  Common  Law.  We  have  investi^ted  this 
question  with  some  diligence,  and  we  have  arrived  at  a 
different  conclusion.  We  are  of  opinion  that  in  1786,  be- 
fore the  passage  of  this  Act,  the  General  Court,  as  a  Court 
of  Common  Law,  had  entire  and  complete  jurisdiction  to 
try  and  decide  all  offences  whatever  committed  on  the  bay, 
and  its  rivers,  creeks  and  harbors,  and  consequently,  that 
there  was  no  place  at  that  time  in  the  Commonwealth, 
which  was  out  of  thfe  jurisdiction  of  its.  Common  Law 
Courts. 

It  appears,,  that  by  an  Act  of  the  Colonial  Assembly, 
which  passed  in  1699,(e)  all  treasons,  piracies  and  felonies 
committed  either  on  the  "  high  seas''  or  in  any  **  river,  ha- 
ven, creek  or  bay,  where  the  Admiral  has  jurisdiction,'' 
were  to  be  tried  as  if  committed  on  the  land,  and  the  Gov- 


a 


1  Rev.  Code  of  I8t9,  eh.  157,  p.  583;  lirid,  oh.  106,  ^  17  &  18,  p.  899. 
3  Hm,  Stat,  at  Large,  178. 
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ernor  was  authorised  to  i^ue  CemmissioDs  of  Oyer  and 
Termioer  to  the  Judges  of  Admiralty,  This  Act  is  said  to 
have  been  rendered  unnecessary  by  an  Act  of  the  British 
Parliament,  (/)  of  11  William  3,  which  gave  jurisdic- 
tion to  Commissioilers  of  Admirlilty  appointed  under  the 
Great  Seal,  to  try  all  piracies^  felonies/and  robberies  com- 
mitted on  the  sea,  or  in  any  river,  h^ven,  creek,  ov  place 
where  the  Admiral  has  jurisdiction;  and  by  the  13th  sec- 
tion, it  altars  that  the  sole  jurisdiction  was  conferred  on  - 
the  Commissioners  of  the  Admiralty  to  try  such  offences 
.  in  the  Plantations,  That  Act  was  finally  made  perpetual 
by  6  George  1,  and  it  appears  to  have  been  recognized  by 
our  Colonial  Legislature  in  1748. (^)  These  regulations 
continued  in  force  till  1776,  and  we  admit  that  up  to  that 
period,  neither  the  County  Courts,  not  the  General  Court, 
which  were  the  only  Courts  of  Common  Law,  had  juris- 
diction to  try  and  determine  felonies,  &lc.  committed  on 
the  Bay,  and  such  of  its  waters  as  were  not  in  the  body  of 
a  county.. 

At  that  period  an  important  change  took  place.  In  1777, 
the  Law  passed  establishing  the  General  Court  (A)  That 
Court  is  declared  to  be  one  of  general  jurisdiction,  with  all 
Common  Law  powers,  and  by  the  56th  section,  it  is  vested 
with  full  power  to  hear  and  determine  all  treasons,  mur- 
ders, felonies,  and  other  crimes  and  misdemesnors  which 
shall  be  brought  before  them.  The  powers  of  the  Vice 
Admiral,  and  of  the  Royal  Commissioners  of  Admiralty 
had  ceased,  by  the  same  authority  which  abrogated  the 
Royal  Government  The  Law  estabbshing  the  General 
Court,  conferred  upon  it  a  Common  Law  authority,  co-ex- 
tensive with  the  limits  of  tiie  Commonwealth;  (and  some 
of  08  are  of  opinion  that -the  original  Common  Law  juris- 
diction belonging  to  the  General  Court  prior  to  the  passage 
of  the  Act  of  frilHam  3,  over  the  whole  territory  of  the 
Colony,  was  remitted  to  it,  on  the  destruction  of  the  Royal 
Court  of  Admiralty,)  and  the  new  Admiralty  Court  being 
not  yet  established,  the  jurisdiction  of  the  General  Court 
to4ry  all  treasons  and  felonies  on  the  bays  and  rivers,  as 
well  as  on  the  land  of -the  Commonwealth,  became  exclu- 
sive.    In  1778,  the  Articles  of  Confederation  were  adopt- 


/l  See  Cui/s  ^bridgmefa.  iklc  «  Piraey.*' 
n)  See  the  Law  i|i  the  Chautellor's  Reiusal. 


-  Digitized  by 


Google 


WOVEL\fBER  TERM,  1819.  179 

ed,  by  the  9th  article  of  which,  the  United  Stafes  were 
Tested  with  the  power  of  ^^  appointing  Courts  for  the  trial 
of  piracies^  and  felonies  committed  on  the  high  seas.*' 
This  term  did  not  comprehend,  as  we  suppose,  the  Chesa- 
peake Bay,  which  might  perhaps  be  termed  a  sta^  but  cer- 
tainly not  the  high  aea^  and  the  grant  of  power  to  Con- 
gress, therefore,  did  not  take  away  the  jurisdiction  which 
we  suppose  was  conferred  on  the  General  Court,  by  the 
before  mentioned  Law,  over  tlie  whole  territory  of  the 
Commonwealth.  In  1779,  the  Legislature  of  Virginia  es- 
tablished the  Admiralty  Court,  and  vested  it  with  jurisdic- 
tion in  all  maritime  causes,  except  those  *^  wherein  any 
parties  may  be  accused-  of  capital  offences  J*  Here  we 
will  ask  why  the  Legislature  of  1779  excluded  their  new 
Admiralty  Court  from  all  jurisdiction  in  capital  offences, 
treasons,  murders,  and  all  other  felonies?  What  other  rea-  . 
son  can  be  given  for  that  express  exclusion,  than  a  know- 
ledge that  they  had  previously  conferred  that  power  on  the 
General  Court,  a  Court  of  Common  Law  powers?  The 
men  who  framed  our  Constitution,  who  constituted  the  first 
Legislatures  under  the  new  order  of  things,  niany  of  them, 
and  especially  the  Revisors  appointed  at  that  period,  were 
Lawyers  of  high  standing.  Notwithstanding  the  political 
separation  from  England,  they  still  clung  to  the  English 
Common  Law  with  undiminished  affection ;  they  preferred 
the  organization  of  the  Common  Law  Courts  to  that  of  the 
Admiralty;  they  knew  that  the  Court  of  King^s  Bench  had 
always  claimed  to  exercise  jurisdiction  over  the  narrow 
seas,  and  even  on  the  high  seas  on  the' coasts,  and  in  these 
oases  their  jurisdiction  was  concurrent  with  the  Admiral- 
ty ;(t)  and  that  when  the  creek,  or  arm  of  the  sea,  was 
within  a  county,  the  Courts  of  Common  Law  had,  by  the 
Common  Law,  exclusive  jurisdiction.  This  knowledge* 
and  opinion,  doubtless  induced  them  to  confer  the  power 
on  the  Common  Law  Court,  and  to  withhold  it  from  the 
Admiralty. 

When  the  Admiralty  Court  LaW  was  passed,  is  it  to  be 
believed  that  the  Legislature  intended  to  leave  a  residuum 
of  criminal  jurisdiction  undisposed  of?  That  residuum, 
although  important  in  quality,  was  comparatively  small  in 
quantity.     Is  it  to  be  presumed  that  they  could  intend  to 


(0  8  Be^'9  u,  p.  C.  i£-15. 
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confer  that  amall  residuum  on  a  Special  Ckmrt  of  Oommis*. 
sionerg  to  be  erected  for  that  purpose  ?  Would  they  subject 
themselves  to  the  expense  of  a  new  Court,  who  should  have 
nothing  else  to  do  than  to  try  offences  committed  oh  the 
Bay  and  its  waters  ?.  Again;  can  any  reason  be  given  why 
they  should  leave  that  residuum  undisposed  of  for  seven 
years  ?  Although  these  offences  on  that  Bay  and  its  waters 
would  not  be  sufficiently  numerous  to  give  employment 
to  a  Court  solely  constituted  for  that  purpose,  yet  they 
-were  too  important  to  leave  them  undisposed  of,  for  any 
apace  of  time.  They  knew  that  murders  and  robberies 
might  be  committed  on  the  Bay  as  well  as  on  the  land,  and 
therefore  they  would  submit  them  to  some  Tribunal.  Why 
then  did  they  not  provide  for  them  in  1779?  The  answer 
is  obvious.  Because  they  were  already  provided  for  ip 
their  favorite  Court. 

We  must,  therefore,  conclude  from  thi^  iriew  of  the  dis* 
tribution  of  Judicial  power,  that  there  was  no  place  in -the 
Commonwealth,  which  in  1786^  was  without  the  jurisdic- 
tion of  the  Courts  of  Common  Law. 

It  is  asked  why  this  awkward  expression,  "out  of  tiie 
jurisdiction  of  the  Courts  of  Common  L.aw,"  should  have 
been  used,  when  it  was  so  easy  to  use  the  words  "out  of 
the  Commonwealth.^'  The  reply  is,  that  some  writers  are 
more  prone  than  others;  to  use  words  of  eireumloqution:  ' 
and  the  writer  of  the  original  bill  from  which  this  Act 
was  taken,  has  himself  given  a  glossary  on  his  language 
by  calling  it  a  bill  concerning  treasons,  felonies,  &c.  com- 
mitted "Out  of  the  jurisdiction  of  this  Commonwealth^^' 
which  title  has  been  continued  in  the  Act  when  originally 
passed,  and  in  1792,  when  it  was  re^nacted  by  another 
Legislature.    It  is  true,  that  the  title  is  no  part  of  the  Law, 

.    and  when  plainly  repugnant  to  the  enacting  clauses,  has  no 
weight,  but  it  may  be  resorted  to  when  it  agrees  with  the 

'  enacting  clause,  or  to  remove  an  ambiguity^  Another  awk* 
ward  expression  in  this  Law,  is  in  the  conclusion.  The 
'  person  convict  shall  be  subject  to  the  same  penalties,  be. 
as  if  the  offence  was  done  **in  the  body  of  a  county.'' 
Why  not  say  in  the  body  of  the  State  ?  Very  little  weight 
is  attached  to  this  expression,  when  it  is  seen  that  by  the 
5th  section,  which  clearly  applies  to  offences  out  of  the 
State,  ihe  same  expression  is  used;, and  it  is  also  used 
in  the  English  i^atutes  for  -punishing  offences  out  of  the 
Realm. 
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But  it  has  been  asked  with  coniideraUe  force,  what 
country  gives  the  defioitioD  of  the  ofieoce  ?  Is  the  act  done 
to  be  a  felony  .here,  or  a  felony  in  the  place  where  commit- 
ted ?  The  ready  reply  is,  that  the  act  is  to  be  a  felony  in 
Virginia,  of  whieh  the  party  is  a  citizen.  That  term  is 
technical,  and  so  are  the  terms  murdar  and  treason,  used 
in  the  English  Statutes.  What  may  be  murder  in  Eng- 
land, may  not  be  murder  ip  Sweden,  or  Spain;  and  yet  an 
Englishman  who  kills,  with  malice  aforethought,  an  Eng* 
lishman,  in  Sweden,  is  adjudged  by  the  English  flaw  to 
be  guilty  of  murder. 

There  is,  however,  a  phrase  in  the  Act,  which  proves 
that  the  ofiepces  provided  against,  are.  those  which  occur 
out  of  the  State.  It  is  that  which  confines  the  felonies  to 
such  as  may  be  committed  by  *^  citizen  against  citieen." 
If  the  intention  of  the  Law  was  to  provide  a  Tribunal  (or 
the  punishment  of  offences  committed  on  the  Chesapeake 
Bay  and  its  waters^  why  should  it  limit  its  protection  to 
citizens  only  ?  Was  it  not  equally  within  the  scope  of  its 
duty  to  punish  a  felony  committed  there  by  an  alien  on  a 
citizen,  or  by  a  citizen  against  a  foreigner,  as  to  punish  fe- 
lonies by  citizen  agaj^  citizen?  The  Legislature  surely 
would  not  provide  for  the  punishment  oif  one  class  of  felo- 
nies committed  within  its  oum  territory ^  and  leave  ano- 
ther class,  equally  dangerous,  and  injurious,  unprovided 
for;  it  would  not  punish  a  citizen,  and  leave  a  subject  of 
another  Sovereign  to  go  free.  It  is  argued,  indeed,  that 
the  term  citizen  means  free  bom  person,  and  that  it  was 
used  to  give  the  Court  a  jurisdiction  (jfver  free  persons,  in 
contradistinction  to  slaves.  If  this  were  so,  it  still  leaves 
out  an  important  class  of  cases.  A  citizen  might  go  on  the 
Chesapeake,  and  drown,  or  otherwise  murder^  a  slave,  and 
yet  this  Law  would  erect  no  Tribunal  for  his  trial.  But 
the  term  is  not  susceptible  of  that  meaning,  according  to 
our  apprehension.  The  word  is  used  by  Vattel,  as  apply- 
ing to  the  member  of  a  Sovereignty,  and  in  the  first  clause 
of  this  Act,  the  expression  is  used,  <*  citizen  of  this  Com- 
monwealth,'' and  the  word  ^^ citizen/'  used  immediately 
after,  naturally  and  necessarily  imp(H*ts  a  member  of  the 
same  Sovereignty.  If  the  pUtce  te  out  of  the  t|vitorisd 
limits  of  tlie  Commonwealth,  these  words  are  pertectly  in* 
telligiUe,  and  the  Legislature  is  guilty  of  no  inconsistency, 
or  omission.  A  felony  committed  upon  a  citizen  of  Vir- 
giniai  by  iuiother  citizen,  though  out  of  her  limits,  will  be 
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redressed  by  the  State,  because  her  protection  extends  to 
the  injured  oitifen,  wherever  he  goes,  but  an  injured  fo- 
reigner b  not  entitled  to  her  protection  after  he  quits  her 
Territory,  and  the  guilty  citizen  will  be  punished  in  such 
case,  when  a  guilty  foreigner  would  not  be,  because  after 
he  quits  the  Territory,  he  is  no  longer  subject  to  our  Laws. 
If  the  place  intended  by  the  Law  be  out  of  the  Common^ 
wealth,  then  both  the  criminal  and  the  suflerer  must  be 
citizen^  but,  if  the  place  be  within  the  Commonwealth,  then 
^it  is  not  necessary  that  either  of  them  should  be  citizens. 
It  may  not  be  improper  to  remark,  that  Judge  Tucker^ 
who  practised  as  a  Lawyer  in  the  General  Court  about  th^t 
time,  and  who  was  afterwards  a  member  thereof,  in  his 
Treatise  on  the  Courts  of  Virginia,  (Ar)  speaks  of  this  Law 
as  extending  to  felonies  committed  out  of  the  State.     Wo 
do  not  quote  it  as  authority,  but  as  a  proof  that  our  con- 
struction is  not  novel,  and  that  we  are  supported  by  its  co- 
temporaneous  exposition. 

It  has  been  sani,  that  the  last  Legislature  have  given  a 
construction  to  this  Act  different  from  that  which  we  h^^ve 
given.    We  are  well  pleased  that  the  Legislature,  in  chang- 
ing essentially  the  terms  of  this  Law,  have  rendered  it  very 
plain  in  future  cases.     They  have  made  of  it  an  entirely 
new  Law.  (/)    That  change  affords  no  proof  that  they  inter- 
preted the  old  Law  as  the  prisoner's  Counsel  have  done*. 
If  they  had  so  interpreted  it,  why  did  they  change  it  ?    It 
only  proves  that  they  are  opposed  to  the  policy  of  the 
Law  according  to  our  construction.     But  the  Legislative 
construction  in  1792,  obviously  accords  with  our  own. 
By  the  third  section  of  the  General  Court  Law  of  that 
year,  (see  1  Rev.  Code  of  1792,  ch.  65,  §  3,)  they  gave  this 
Court  a  general  residuary  jurisdiction  over  all  matters  civil 
as  well  as  criminal,  not  vested  in  any  other  Tribunal.     By 
that  Law,  this  Court  was  vested  with  jurisdiction  over  the 
Bay,  and  its  waters,  not  within  the  body  of  a  county,  and 
it  became  unnecessary  to  pass  any  other  Law  on  the  sub- 
ject; but  in  a  few  days  afterwards,  they  passed  the  Act  now 
under  consideration,  and  it  may  thence  be  inferred  that 
they  knew  they  were  providing  for  a  class  of  Cases,  hot 
include^n  the  said  Law. 


(k)  3  Tticker't  Black.  Appendix  A.  p.  IS. 
(/)  i  ^ffo.  Code  of  1819^  eh.  162; 
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Od  the  whole  matter,' we  are  of  opioion,  that  there 
should  be  judgment  against  the  prisoner. 

HolmeSj  J.  delivered  the  opinion  of  the  minority,  con- 
sisting of  ^leuy  Summers^  and  himself: 

The  Judges  being  divided  in  opinion,  a$  to  the  judgment 
which  ought  to  be  rendered  on  the  verdict  found  in  this 
Case,  the  minority,  have  deputed  me  to  state  the  g^unds 
on  which  they  hold  the  opinion  that  the  General  Court  has 
not  jurisdiction  over  the  prisoner's  case.  Whilst  it  is  ad- 
mitted that  it  is  competent  for  a  State  to  legislate  rules  of 
conduct  for  its  citizens  while  resident  beyond  its  territo- 
rial limits,  yet  this  extraordinary  Legislation  is  never  ex- 
ercised but  in  extreme,  and  necessary  cases,  involving  the 
peace  and  tranquillity  of  the  Slate;  such,  for  example,  (in 
our  situation,)  as  provoking  Indian  hostility,  or  committing 
depredations  pn  neighbouring  Christian  nations  in  amity 
with  the  State:  these  are  legitimate  objects  of  Legislation, 
and  are  provided  for  by  one  of  the  sections  of  the  Law 
under  consideration;  and  unless  the  seventh  section,  which 
it  is  supposed  gives  jurisdiction  to  the  General  Court  over 
the  prisoner's  case,  so  clearly  provides  for  the  punishment 
of  a  felony  committed  beyond  the  limits  of  the  State,  it 
is  fair  to  presume  that  the  Legislature  did  not  intend  this 
extraordiiHtry  Legislation,  especially  as  no  good  reason 
can  be  given  why  they  should,  but  many  why  they  should 
not:  for  example,  the  citizen  who  commits  a  felony  on  ano- 
ther State  or  Kingdom,  is  amenable  to  such  State  or  King- 
dom, and  the  Constitution  of  the  United  States  provides  a 
remedy  to  surrender  him;  indeed,  the  Law  under  conside- 
ration provides  for  surrendering  any  citizen  of  this  Com- 
monwealth, who  commits  a  crime  beyond  the  limits  of  the 
United  States,  and  within  the  acknowledged  jurisdiction  of 
any  civilized  nation  in  amity  with  the  United  States.  If  the 
jurisdiction  of  trying  felonies  committed  at  any  place  out 
of  the  Commonwealth,  has  been  conferred  on  the  General 
Court,  it  follows,  as  there  is  no  limit,  that  felonies  commit- 
ted by  one  citizen  against  another,  in  any  part  of  the  world, 
except  piracy,  and  murder  on  the  high  seas,  may  be  tried 
and  punished  in  the  General  Court.  As  before  observed,  it, 
ought  not  to  be  presumed  that  th§  Legislature  intended  to 
forge  trammela  for  its  citizens,  by.  clogging  them  with  the 
Criminal  Law  of  the  State,  wherever  they  might  go,  at  the 
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*  same  time  that  it  was  according  to  th^m  the  right  of  loco- 
motion^  the  right  of  expatriation,  the  right  of  trial  hy  a  jury 
of  his  vicinctge^  and  to  call  for  witnesses  in  his  favour.  Sup^ 
pose  a  felony  to  have  been  committed  by  one  citizen  against 
another,  in  England,  and  the  (Nilprit  flies  to  Virginia,  and 

•is  on  his  trial  in  the  General  Court  for  such  felony,  is  it  not 
a  perfect  mockery  of  his  Constitutional  rights  to  deny  him 
not  only  a  trial  by  a  jury  of  his  vicinage,  but  to  tell  him 
be  may  have  a  subpoena  for  his  witnesses  in  England  !  and 
yet  the  man  may  be  innocent,  and  could  prove  his  inno- 
cence, if  he  could  avail  himself  of  his  Constitutional  privi- 
lege to  procure  his  testimony.  It  is  repeated,  to  guard 
against  misapprehension,  that  the  minority  concede  the 
right  to  the  Legislature,  in  cases  of  strong  necessity,  and 
where  crime  strikes  at  the  existence  of  the  Groveroment, 
to  depart  from  the  strict  words  of  the  Constitution,  as  to  a  . 
jury  of  the  vicinage,  but  it  ought  to  be  confined  to  tboser 
cases  only;  nor  can  the  minority  perceive  the  force  of  the 
argument,  that  because  the  Legislature  have,  in  some  in* 
stances,  as  in  the  case  of  duelling,  incestuous  marriages, 
&c.  enacted  penal  sanctions,  that  it  may  well  be  presumed 
they  meant  to  do  so  in  the  Case  before  the  Court:  these  are 
cases  wtere  the  offence  originates  in  the  Commonwealth, 
and  is  consummated  without,  and  the  practice  of  evading^ 

*  the  general  Law,  made  it  absolutely  necessary  to  guard 
,  against  such  evasion;  but  is  there  any  more  necessity  for 

punishing  a  citizen  for  killing-  another  citizen  in  a  foreign 
country,  than  if  he  had  ^lled  a  subject  of  that  foreiga- 
country  ?  For,  if  it  be  said,  that  we  shall  profit  by  the  exam- 
ple, the  answer  is,  the  example  is  the  same  in  both  cases, 
either  hanging,  or  imprisonment  These  remarks  are  only 
intended  to  shew,  th'^t  if  any  other  rational  construction 
can  be  placed  upon  the  Law,  other  than  that  giving  juris* 
diction  to  this  Court,  it  is  desirable  upon  general  princi- 

[)les,  that  such  construction  should  prevail,  and  it  is  be- 
ieved  by  the  minority,  that  the  Law  embraces  a  class  of 
cases  entirely  different  from  the  one  before  the  Court. 

In  4  Black,  Com.  268,  it  is  laid  down,  that  ^^he  High 
Court  of  Admiralty  held  before  the  Lord  High  Admiral  of 
England,  or  his  Deputy,  styled  the  Judge  of  the  Admiralty, 
is  not  only  a  Court  of  civil,  l^ut  also  of  criminal  jurisdic- 
tions this  Court  hath  cognizs^nce  of  all  crimes  and  offences 
committed  either  upon  the  sea,  or  on  the  coasts  out  of  the 
body,  or  extent  of  any  English  county,  apd  by  Stat.  15, 
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Rich.  2,  ch.  2,  of  desdh  and  mayhem  happening  in  great 
shipft  being,  and  hovering  in  the  main  stream  of  great  ri- 
verd,  below  the  bridges  of  the  same  rivers.''  A  Court  of 
Yice  Admiralty  existed  in  this  Colony  before  the  Revolu- 
tion, having  cognizance  of  civil  and  criminal  Cases,  but 
modified  by  the  Statute  of  Williain  3,  or  our  Statute,  found 
in  3  Hen.  Stat,  at  Large j  p.  178,  adding  Associate  Com- 
missioners to  the  Admiralty  Judges,  and  as  to  criminal 
Cases,  converting  Tt  into  a  Court  of  .Oyer  and  Terminer, 
but  confirming  the  Admiralty  jurisdiction,  as  always  con- 
tended for  by  the  Civilians,  to  extend  to  rivers,  havens, 
bays,  &c.  using  the  emphatic  language,  **  where  the  Ad* 
miral  had  jurisdiction."  It  is  admitted  on  all  hands,  that 
until  the  Revolution,  the  Admiralty  Court  had  jurisdiction 
of  felonies  committed  on  the  Bay:  the  minority  believe 
exclusive  jurisdiction,  by  reason  of  the  expression  in  the 
Statute  of  fVilliarn,  "sole  jurisdiction."  The  Law  of 
1748,  defining  the  jurisdiction  of  the  General  Court,  uses 
as  ample  terms  as  the  Law  of  1777,  which  it  is  supposed 
gives  the  General  Court  jurisdiction  over  felonies  commit- 
ted on  the  bay,  rivers,  &c.  and  yet,  upon  a  fair  construc- 
tion, it  \%  believed  the  Law  of  1748  did  not  embrace  felo-- 
nies  on  the  Bay.  If,  however,  it  be  doubtful  whether  there 
was  a  jurisdiction  on  these  waters,  in  the  General  Court, 
concurrent  with  the  Admiralty,  in  construction  we  ought 
to  lean  against  the  conclusion  of  tonflictiHg  jurisdiction, 
especially  as  the  trial  cannot  proceed  without  the  body  of 
the  offender,  and  if  it  had  been  supposed  that  the  General 
Court  had  jurisdiction,  there  would  have  been  no  occasion 
for  a  modification  of  the  Admiralty  Court,  nor  would  the 
Governor,  a  Judge  of  the  General  Court,  have  been  direct- 
ed to  issue  the  Commission  for  the  Associates  of  the  Admi- 
ralty: this  reasoning  leads  the  minority  to  deny  the  con* 
current  jurisdiction  of  the  General  Court  with  the  Admi- 
ralty, quoad  felonies  on  the  bay,  rivers,  be. 

When  the  Constitution  was  formed,  the  Admiralty  Court 
was  preserved,  and  the  Convention  adopted  the  Common 
Law,  and  all  Statutes  of  a  general  nature,  made  in.  aid  of 
the  Common  Law,  prior  to  4  James  I,  together  with  our 
own  Acts  of  Assembly,  as  the  future  Code  of  Laws.  Then, 
we  adopted  the  Stat,  oi  Hen.  8,  the  Stat,  of  Rich.  2,  and 
our  Statute  like  that  of  fVm.  3,  unless  there  are  some  pro- 
visions in  either  in  hostility  with  the  Bill  of  Rights,  or 
Constitution.     There  is  no  objection  of  this  sort  peroeiva- 
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ble  in  our  own  Statute,  unless  the  direction  to  the  Gover* 
nor  to  issue  the  Commissions  may  be  such:  but  it  does  not 
follow  thaty  if  the  Governor  could  not  do  this,  the  Admi- 
ralty had  lost  its  local  jurisdiction,  which  had  been  settled 
for  more  than  an  hundred  years,  and  if  so,  the  Admiralty 
jurisdiction  over  felonies  on  the  Bay,  &c.  continued  'till 
1779.  Is  not  this  construction  fortified  by  the  Act  of  177^ 
taking  away  its  jurisdiction  over  capital  offences?  Can 
you  take  away  from  a  Court  that  which  it  did  not  pre- 
viously possess  ?  But  it  is  enough  for  the  purpose  of  prov- 
ing that  the  7th  section  was  intended  to  provide  against 
felonies  committed  on  the  Bay,  &^c.  if  a  doubt  can  be  raised 
whether  the  General  Court  had  that  jurisdiction  by  virtue 
of  the  Act  of  1777,  for  Laws  are  frequently  passed  to  clear 
up  doubts.  It  is  readily  admitted,  that  the  56th  section  of 
that  Act,  authorising  the  General  Court  to  try  all  treasons, 
murders,  and  felonies  brought  before  ity  will  embrace  the 
case  of  felonies  on  the  Bay;  but  it  will  do  more,  and  em- 

-  brace  the  case  of  a  felony  committed  out  of  the  State,  for 
we  have  seen  that  such  a  felony  may  be  brought  before  it: 
this  proves  too  much,  and  leaves  no  case  for  the  7th  section 
to  operate  on:  but  it  admonishes  us  of  the  danger  of  ampli- 

'fying  jurisdiction,  and  shews  that  a  comprehensive  clause 
giving  jurisdiction,  ought  to  be  controled,  so  as  not  to  clash 
with  the  jurisdiction  of  other  Courts.  If  this  rule  be  ob- 
served, we  come  to  this  conclusion,  that  the  General  Court 
was  established  as  a  Court  of  Common  Law;  that,  at  the 
time  of  making  the  Law  establishing  it,  in  1777,  the  Le- 
gislature did  not  mean  to  give  to  it  the  Admiralty  juris- 
diction which  then  belonged  to  the  Court  of  Admiralty, 
and  when  that  Court  was,  by  the  Act  of  1779,  deprived  of 
part  of  its  Admiralty  jurisdiction,  to  wit:  capital  offences 
committed  on  the  sea,  bay,  rivers,  fcc.  it  is  remarkable  that 
the  bill  which  is  believed  to  be  the  foundation  of  the  Law 
in  question  was  reported  at  the  same  Session  of  IJ^^'  ^"^ 
contains  the  same  language,  viz:  "out  of  the  jurisdiction 
of  the  Courts  of  Common  Law,"  and,  moreover,  it  was  an 
attempt  td  form  a  Special  Court  of  Oyer  and  Terminer, 
such  as  the  Admiralty  had  been,  but  which  was  unneces- 
sary now  as  an  appendage  to  the  Admiralty,  since  juris- 
diction over  capital  offences  was  taken  from  it,  and  the 

jurisdiction  of  piracy  and  murder  transferred  to  the  Con- 

/^ress  of  the  United  States,  to  establish  the 'mode  of  trial, 
And  the  Court     It  was  then,  this  abandoned  Admiralty  . 
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jurisdiction  which  it  was  intended  to  be  provided  for,  and 
there  were  offences  committed  on  the  bay,  rivers,  havens, 
&c.  and  out  of.  the  jurisdiction  of  the  Courts  of  Common 
Law,  because  within  the  jurisdiction  theretofore  of  the 
Admiralty.  It  is -Strange  indeed,  passing  strange,  and  not 
to  be  reconciled  with  ordinary  phraseology,  that  if  the  Le- 
gislature were  about  conferring  jurisdiction  on  the  General 
Court,  of  felonies  committed  out  of  the  State,  they  should 
not  have  said  so  in  terms  not  to  be  mistaken,  when  in  1792 
they  were  embodying  all  these  Laws  of  extraordinary 
Legislation,  and  where  the  offence  was  clearly  one  out  of 
the  State^  they  have  not  hesitated  to  say  so. 

Another  important  circumstance  in  the  legal  history  of 
the  time  when  the  Law  was  adopted,  is  the  Compact  be- 
tween Maryland  and  Virginia,  made  in  1785,  and  passed 
into  a  Law  dd  January,  1786,  by  which  it  is  provided  that 
all  crimes,  piracies,  and  offences  committed  on  that  p»rt  of 
the  Chesapeake  Bay,  which  lies  within  the  limits  of  Vir- 
ginia, or  that  part  of  the  said  Bay  where  the  Une  of  divi- 
sion from  the  South  point  of  Potowmac  river,  then  called 
Smithes  Point,  to  Watkins's  Point,  near  the  mouth  of  Poco- 
moke,  may  be  doubtful,  or  where  the  h'ne  of  division  be* 
tween  the  two  States  may  be  doubtful  upon  the  river  Poco- 
moke,  by  any  persons. not  citizens  of  the  Commonwealth 
of  Virginia,  against  the  citizens  of  Maryland,  shall  be  tried 
in  Maryland,  and  crimes  committed  in  the  same  doubtful 
place,  by  any  persons  not  citizens  of  Maryland,  against  a 
citizen  of  Virginia,  shall  be  tried  in  the  Courts  of  the  Com- 
monwealth of  Virginia,  having  legal  cognizance  of  such 
offences;  and  so  the  Compact  proceeds  to  enumerate  va- 
rious other  cases  of  citizens  of  Virginia  against  citizens  of 
Maryland,  but  omits  any  provision  as  to  felonies  commit* 
ted  by  one  citizen  against  another.  The  language  of  this 
Compact  in  such  terms,  in  some  measure,  reconciles  us  to 
the  seemingly  awkward  expression  of  felonies  committed 
by  one  citizen  against  another.  It  will  be  found  that  the 
Compact  was  an  act  cotemporaneous,  or  most  probably, 
preceding  by  a  few  days,  the  Law  in  question:  it  provided 
that  a  piracy,  crime,  or  offence,  committed  any  where  on 
the  Bay,  between  the  Maryland  line  and  the  Capes,  by 
any  person  not  a  citizen  of  Virginia,  against  a  citizen  of 
Maryland,  should  be  tried  in  a  Maryland  Court:  it  ceases 
then  to  be  a  matter  of  astonishment,  that  when  the  Legis- 
lature had  made'provisioo  for  the  trial  of  all  offences  which 
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might  be  committed  on  the  Chesapeake  Bay,  exoept  that 
by  citizen  against  citizen,  and  were  about  to  establish  a 
Tribunal  to  try  such  offences  as  could  not  be  reached  by  the 
jurisdiction  of  the  Common  Law  Courts;  in  other  words, 
having  made  an  arrangement  for  keeping  the  peace  between 
our  citizens  and  their  neighbours  of  Maryland,  as  well  as 
foreigners,  they  should  have  assigned  to  this  Tribunal  the 
case  of  offences  by  citizen  against  citizen.  But  it  may  be 
said,  that  inasmuch  as  the  first  part  of  the  7th  section  pro-  " 
vides  for  all  high  treasons,  misprisions,  and  concealments 
of  treason,  and  other  offences  against  this  Commonwealth, 
(except  piracies  and  felonies  on  the  high  seas,)  committed 
by  any  citizen  of  this  Commonwealth,  in  any  place  out  of 
the  jurisdiction  of  the  Courts  of  Common  Law  in  this  Com- 
monwealth, it  was  unnecessary  to  add,  <<  and  felonies  com- 
mitted by  citizen  against  citizen;'^  because  such  ofienoe  is 
one  against  the  Commonwealth;  and  if  committed  within 
the  Commonwealth,  already  provided  for  in  the^rst  clause, 
and,  therefore,  to  give  effect  to  the  second  provision,  you 
must  suppose  that  the  felony  of  citizen  against  citizen,  must 
be  committed  out  of  the  Commonwealth.  It  is  admitted, 
that  there  is  much  force  in  this  conclusion;  but  it  is  a  rule 
of  construction  that  provisions  of  the  same  Statute  are  to 
be  so  construed  as  to  be  consistent  with  each  other,  and  if 
the  reasoning  be  correct,  that  because  the  first  part  of  the 
7th  section  having  provided  for  the  case  of  felonies  com- 
mitted by  one  citizen  against  another,  and,  therefore,  the 
second  provision  must  mean  something  else,  I  answer,  that 
the  4th  section  of  this  same  Statute  provides,  that  if  a  citi- 
zen or  inhabitant  of  this  Commonwealth  commits  any 
crime  beyond  the  limits  of  the  United  States;  mark  the 
.  words  any  crime;  for  which  the  Law  of  Nations,  or  Trea- 
ties, require  his  surrender,  provision  is  made  to  surrender 
him.  Now,  suppose  a  Treaty  with  England,  or  France, 
contained  stipulations  of  this  sort,  and  a  murder  in  the  se- 
cond degree  was  committed  by  one  of  our  citizens  against 
another  in  England,  or  France;  he  escapes,  and  arrives  it^ 
our  State,  and  under  the  opinion  of  the  Court,  is  tried  for 
thi3  offence  In  the  General  Court,  and  sentenced  to  the  Pe-. 
nitentiary  for  18  years;  a  demand  is  made  by  the  King  of 
England  or  France  for  the  condemned  citizen.  According 
to  the  4th  section,  he  must  be  surrendered,  buj  according 
to  the  constructioaof  the  7th,  he  has  been  legally  convict- 
ed.   Here  is  an  inconsistency,  which  is  condemned  by  the 


Digitized  by 


Google 


NOVEMBER  TEHM,  1819.  Id9 

xule  laid  down,  and  it  follows^  that  the  comtruction  of  the 
7th  sectioa  must  be  wrong.  But  the  two  sectiona  can  be 
reconciled,  and  effect  given  to  both.  After  the  Legisla* 
ture  had  used  the  terms,  all  high  treasons,  misprisions,  and 
concealments  of  high  treasons,  and  other  offences  against 
the  Commonwealth,  they  either  thought  that  they  had  used 
too  mild  a  term,  or  that  that  term  {offences)  might  be  con- 
strued ofiences^  of  the  same  nature  and  kind  as  those  enu- 
merated, and  in  either  case,  did  not  so  clearly  embrace 
felonies  by  citizen  against  citizen,  and  therefore  knowing 
that  on  the  Chesapeake  Bay,  collisions  and  depredations 
were  likely  to  happen,  and  having  in  the  Compact  with 
Maryland,  provided  against  all  other  collisions  and  depre- 
dations, from  abundance  of  caution  added  in  the  same  sen- 
tence, (for  it  is  not  a  distinct,  or  different  sentence,)  *^  felo- 
nies committed  by  citizen  against  citizen." 

Upon  the  whole,  we  are  of  opinion,  that  originally  the 
General  Court  had  no  Common  Law  jurisdiction  on  the 
Chesapeake  Bay,  such  jurisdiction  being  confided  to  the 
Courts  of  Admiralty:  that  the  modification  of  these  Courts 
in  1779,  and  the  jurisdiction  ow&r  murder  and  piracy  on 
the  high  seas  being  transferred  to  the  General  Government, 
and  the  general  jurisdiction  of  the  General  Court,  before 
1786,  having  been  distributed  amongst  the  Courts  of  As- 
size, (and  it  is  immaterial  whether  they  were  carried  iato 
effect  or  not,)  and  the  Compact  with  Maryland,  requiring 
some  Tribunal  to  be  erected  for  the  trial  of  offences  on  the 
Bay,  the  Legislature  felt  itself  bound  Jo  transfer  the  juris- 
diction of  those  offences  beyond  the  reach  of  the  ordinary 
Courts  of  Common  Law,  to  the  General  Court  The  Che- 
sapeake Bay,  I  apprehend,  does  not  belong  to  the  body 
of  any  county,  and  as  a  proof  of  this  fact,  we  refer  to  the 
Law  authorising  the  Sheriffs  of  the  adjacent  counties  to 
serve  process  on  it.  If.the  Bay  had  been  within  the  body 
of  a  county,  the  Law  would  have  been  useless;  and  there- 
fore the  conclusion  is  inevitable,  that  it  id  not  comprehend- 
ed within  the  body  of  any  county,  and  consequently,  that 
no  District  Court  had,  or  Circuit  has,  any  jurisdiction  on  it. 

We  are  then  of  opinion,  that  this  Court  has  no  jurisdic- 
tion over  a  felony  committed  in  another  State;  but  the  ma- 
jority being  of  a  different  opinion,  the  prisoner  is  condemn- 
ed; and  I  will  now  proceed  to  pronounce  his  sentence, 
which  is,  that  he  be  taken  from  hence  to  the  place  from 
whence  he  came^  and  from  thence  to  the  Public  Jail  and 
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PeDitentiary-house,  to  be  there  confined  fn*  five  years;  one 
twelfth  part  of  which  he  is  to  be  confined  in  the  solitary 
cells,  &c. 


The  Commonwealth  v.  The  Pbbsident  and  Di- 
rectors of  the  James  River  Gompakt. 

An  Infonnatbn  b  the  natore  of  a  Quo  WamuUo,  u  th«  proper  reroedj  by 
ivhieh  to  I17  and  deeide  whether  the  Charter  of  the  James  River  Companjr 
ouglit  to  faje  nullified  and  vacated,  or  whether  k  hai  forfeited  ita  privilege  oif  ' 
receiving  tolls. 

The  CoinoioQwealtb  beinr  a  stockholder  b  a  Corporate  Company,  and  partner 
with  individual  stockhcHders,  is  no  reason  why  she  should  not,  m  her  sove- 
reign capacity,  proceed  by  way  of  Information  in  nature  of  a  Writ  of  Quo 
JVarranto,  against  the  Corporation  for  the  purpose  either  of  destroy  bg  its 
Charter,  or  deprivbg  it  of  an^  of  its  franchises. 

The  Information  af')resaid  will  lie  against  the  Corporation  eo  nomine  to  try  whe- 
ther the  said  Coropanv  hath  forfeited  its  franchise  of  hebg  a  Corporation,  as 
well  of  its  other  franchises  and  liberties. 

Where  the  Commonwealth  proceeds  by  Information  b  nature  of  a  Quo  War* 
Hmto  against  a  Corporatbn,  the  Superior  Court  of  Law  in  which  the  Presi- 
dent and  Directors  of  the  Corporation  reside,  has  jurisdiction  to  srant  the 
rule,  and  try  the  cause,  although  the  acts  of  violation  of  doty  which  are  the 
pounds  of  the  proceedbg  may  have  been  committed  ^artim  b  other  coun* 
ties. 

The  Attorney  General,  on  behalf  of  the  Commonwealth, 
obtained  a  rule  from  the  Superior  Court  of  Law  for  the 
county  of  Henrico,  against  the  James  River  Company,  com- 
manding the  President  and  Directors  of  the  said  Company 
to  appear  before  the  said  Court,  and  shew  cause,  if  any  they 
could,  why  an  Information,  in  the  nature  of  a  Writ  of  Quo 
Warranto^  should  not  be  filed  a^inst  the  said  James  Ri- 
ver Company,  its  President  and  Directors,  to  nullify  and 
vacate  their  Charter,  and  to  prevent  their  receiving  tolls: 
1.  Because  they  have  failed  to  make  said  river  well  capa- 
ble of  being  navigated  in  dry  seasons  by  vessels  drawing 
one  foot  water  at  least,  from  the  highest  place  practica- 
ble to  the  great  falls  beginning  at  Westham.  2.  And  be- 
cause they  have  sufiered  the  navigation  to  be,  and  remain 
obstructed  by  rocks,  gravel,  and  other  obstructions  in  said 
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river,  which  render  its  navigatioD  extremely  difficult  and 
dangerous.  3.  And  because  they  have  failed,  at  or  near 
the  said  great  falls,  to  make  such  cut  or  cuts,  canal  or  ca- 
nals, with  sufficient  locks,  and  to  keep  the  same  in  repair, 
each  of  eighty  feet  in  length,  and  sixteen  feet  in  breadth, 
as  will  open  a  navigation  to  tide  water  in  all  places  at  least 
twenty-five  feet  wide,  (except  at  all  such  locks,)  and  capa- 
ble of  conveying  vessels  or  rafts  drawing  four  feet  water  at 
the  least,  or  in  said  canals,  boats  drawing  four  feet  water 
in  ordinary  seasons,  or  one  foot  water  in  dry  seasons,  into 
tide  water,  or  to  render  such  part  of  the  river  navigable  in 
the  natural  course;  which  they  were  bound  to  do  by  the 
Acts  incorporating  and  regulating  such  Company,  and  by 
the  Laws  of  the  Commonwealth. 

The  Prosecution  was  instituted  in  conformity  with  the 
Resolution  of  the  General  Assembly,  passed  on  the  25tb 
day  of  February,  18 18,  (a)  directing  such  prosecution  in 
the  proper  Court* 

The  rule  was  founded  on  the  affidavits  of  numerous  wit- 
nesses, the  tendency  of  whose  evidence  was  to  prove  that 
the  Company  had  failed  to  perform  all  those  duties  which 
are  specified  in  the  rule.  On  the  return  of  the  rule,  the 
Company  appeared,  and  time  having  been  given  to  them  to 
procure  evidence  for  the  purpose  of  shewing  cause  against 
the  rule,  they  al^o  produced  an  immense  body  of  evidence, 
the  tendency  of  which,  however,  was  not  to  shew  that  they 
bad  discharged  their  duties,  but  to  afford  an  excuse  for  non- 
performance: that  excuse  being  founded  on  the  impracti- 
cability in  dry  seasons  of  making  the  bed  of  the  river  of 
the  required  depth,  and  from  the  effect  of  floods  at  other 
times,  sweeping  off  their  improvements  and  rendering  their 
perpetual  efforts,  to  comply  literally  with  the  Charter,  un- 
availing. The  affidavits  also  proved,  that  the  Company  had 
expended  great  sums,  and  had  made  serious  and  constant 
efforts  to  improve  the  navigation.  It  is  deemed  unneces- 
sary to  spread  the  evidence  itself,  or  to  make  a  more  par- 
ticular statement  of  it. 

The  Superior  Court  of  Henrico  considering  the  Case  as 
one  of  great  and  general  importance,  and  involving  ques- 
tions of  novelty,  and  difficulty,  adjourned  the  same  to  the 


(o)  4c<»  of  1817-18,  p.  «25. 
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Oenerti  Court  for  tbeir  opioion^  aod  deciai^n^  on  the  fol* 
lowii^  questions: 

1.  k  ao  Information  in  the  nature  of  a  Quo  Warranto, 
the  proper  remedy  by  which  to  try  and  decide  whether  the 
Charter  of  the  James  River  Company  oaght  to  be  nullified 
and  vacated)  or  the  said  Company  prevented  from  receiv 
ing  tolls? 

2.  Does  the  interest  which  the  Commonwealth  holds  in 
the  stock  of  the  James  River  Company,  present  a  bar, to 
this  proceeding  against  it? 

d.  Has  the  Superior  Court  of  Law  for  Henrico  county 
jurisdiction  in  this  Case,  it  being  admitted  that  the  Presi- 
dent and  Directors  are  residents  in  said  county? 

4.  Ought  the  rule  against  the  Defendants  in  this  Case  to 
be  made  absolute,  and  leave  given  to  the  Attorney  Greneral 
to  file  the  Information,  or  does  the  evidence  exJoibited  by 
the  Defendants  shew  sufficient  cause  why  the  Information 
ought  not  to  be  filed  ? 

5.  All  other  questions  which  may  arise  out  of  the  rule, 
and  the  evidence. 

Mr.  Leigh,  argued  the  Case  for  the  Company. 

He  premised  by  saying,  that  this  rule  was  founded  on  a 
Resolution  of  the  General  Assembly,  but  that  the  Attorney 
Oeneral  had  proceeded  one  step  further  than  that  Resolu- 
tion. That,  directed  a  proceeding  to  ^ew  why  the  tolls 
should  not  be  taken  away  from  the  Company:  this  rule  also 
requires  them  to  shew  why  their  Charter  ^ould  not  be 
vacated. 

The  rule  consists  of  three  branches;  to  the  second  and 
third  of  which  the  Company  ought  not  to  be  compelled  to 
answer.  The  second  branch  is,  why  they  have  suffered 
the  navigation  to  he^  and  remain  obstructed  by  rocks,  gra- 
vel, isLc.  whereby  its  navigation  is  rendered  difficult  and 
dangerous.  Now,  by  the  18th  section  of  the  Charter,(6) 
it  is  provided  that  the  tolls  and  Charter  may  be  forfeited  for 
not  completing  the  improvements.  If  the  improvements 
have  been  once  completed^  no  forfeiture  can  accrue  for 
failure  to  keep  those  improvements  in  repair:  such  is  no 
part  of  the  undertaking  of  the  Company.     Nor  could  the 

(b)  See  the  Charter  in  1  Hev,  Code  of  1792,  by  Pleai.  h,  Paoe^  Appendix, 
p.  440-6. 
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Legidafare  intend  it.  Thfty  most  have  kabwoj  that  how- 
ever completely  the  Company  raay  have  improved  the  bed 
of  the  river,  yet  that  a  succession  of  freshes  would  fill  the 
bed  with  gravel,  and  for  a  time  destroy  the  improvements: 

,  and  yet,  should  this  act  of  God  cause  a  forfeiture !  By  no 
means.  Whether  this  proceeding  be  one  of  a  civil  or  cri- 
minal nature,  yet  as  a  forfeiture  is  a  consequence  of  a  judg- 
ment, the  Law  ought  to  be  construed  strictly;  and  there* 
fore  the  18th  section  could  only  be  construed  -to  cause  a 
forfeiture  for  not  completing  the  improvements,  and  not  for 
a  failure  to  keep  them  in  repaii*. 

The  third  branch  of  the  rule  is,  that  the  cuts,  canals, 
and  locks  at  the  Great  Falls,  are  not  so  made,  as  to  give 
four  feet  of  water  in  the  Canal.  But,  by  a  Law  subsequent 
to  the  Charter,  the  depth  of  water  in  the  Canal  is  made  to 
depend  on  the  discretion  of  the  Company  ;(c)  it  need  not, 
therefore,  be  four  feet 

It  is  unnecessary,  therefore,  to  say  any  thing  on  these 
two  branches  of  the  rule:  the  first  branch,  which  regards 
the  making  of  the  river  one  foot  deep  in  the  dryest  sea- 
sons, to  the  highest  navigafofe  point,  is  the  only  question 
that  ought  how  to  be  considered. 

He  said,  that  the  Legislature  had,  from  time  to  time,« 
appointed  Commissioners  to  view  the  state  of  the  river,  and 
directed  them  to  make  report.     The  object  of  these  ap-' 
pointments  was  to  ascertain  whether  the  Company  had 
complied  with  its  Charter.  '  The  Act  of  1812,  ch.  33,  was 

.  one  of  the  last  Acts  by  which  Commissioners  had  been  ap- 
pointed. He  contended,  that  the  only  remedy  which  the 
Legislature  could  now  pursue,  was  to  resort  to  that  Tri- 
bunal which  themselves  had  created.  It  was  a  rule  of. 
Common  Law,  that  in  the  Case  of  Statutory  ofiences,  where 
a  particular  method  of  carrying  on  a  prosecution  is  pointed 
otit,  that  particular  method  must  be  pursued,  and  no  other. 
9  BtirroWySOS;  1  Burrow^  543.  At  ajl  events,  the  report 
of  these  Commissioners  was  the  only  evidence  on  which 
a  prosecution  could  be  founded.  It  is  true,  in  point  of  fact, 
that  those  Commissioners  have  not  reported;  but  whose 
jEault  is  it?    Surely  not  that  of  the  Company. 

He  contended,  that  the  Commonwealth  was  barred  from  - 
proceeding  by  writ  of  Quo  Warranto  against  theCompany, 


(c)  Act$  of  1785,  ch.  52,  p.  37 1  Appendix,  No.  1,  to  2  Rer.  Code  of  1808, 
A.4,§2,p.3. 
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by  virtue  of  tte  interest  which  she  herself  held  in  the  stoek 
of  the  Com|>any.  He  said  there  were  only  700  shares,  of 
which  she  holds  ;^50;  the  Literary  Fund,  106;  the  Board 
of  Public  Works,  34;  Lexington  College,  100;  these  last 
all  granted  by  the  Commonwealth;  and  William  and  Mary 
College,  22;  making  512,  and  leaving  186  only,  for  indivi- 
duals, including  widows  and  orphans.  The  Commonwealth 
is  partner  with  those  public  Companies,  and  individuals. 
Suppose  she  was  the  owner  of  all  the  shares,  and  thereby 
was  also  sole  manager  of  the  affairs  of  the  Company;  would 
a  Quo  Warranto  lie  in  that  case  ?  Surely  not  How  then 
can  it  lie,  when  she  is  partner  with  others? 

He  considered  this  a  strange  prosecution*  It  is  one  car- 
ried on  by  the  Commonwealth,  principally. against  herself, 
and  yet  what  may  be  the  result?  If  the  Charter  is  declared 
to  be  forfeited,  she  seizes  into  her  own  hands,  the  fran- 
chises of  the  Company,  and  thereby  becomes  sole  gainer  \ 
She  loses  nothing  by  taking  her  own  shares,  but  gains  the 
whole  of  the  shares  of  her  partners.  The  interest  of  the 
Commonwealth  is  held  per  my^  el  per  lout 9  with  the  other 
shareholders.  Her  250  shares  cannot  be  separated  from 
the  rest.  He  maintained,  that  the  King  of  England  could 
^not  proceed  to  forfeit  the  property  of  George  Cruelph.  So, 
neither  could  the  Commonwealtii,  in  her  Sovereign  capa- 
city, forfeit  to  herself,  her  own  property;  and,  consequentr 
ly,  not  the  property  of  individuals,  held  by  them  in  com<> 
mon  with  her. 

He  argued,  that  the  Circuit  Court  of  Henrico  has  no  ju.- 
risdiction  in  this  Case*     This  depends  on  whether  it  is  a 
•  XjivW  or  Criminal  proceeding. 

The  Common  Law  remedy  of  Quo  Warranto  is  a  Cri- 
minal proceeding.  The  Writ,  in  nature  of  a  Quo  Wat" 
rantOy  to  try  a  Civil  right,  if  not  altogether  founded,  is  at 
least  reformed,  and  the  manner  of  proceeding  on  it  regula- 
ted by  the -Statute  of  t/lnne,  in  England,  which  has  never 
been  in  force  in  this  State. 

The  object  of  this  Prosecution  is  to  produce  a  forfeiture 
of  the  franchises  of  the  Company;  to  innict  a  heavy  penalty 
for  their  alledged  transgression;  to  impose  a  fine  upon  the 
Company ;  and  is  conducted  by  the  Law-Oilicer  of  the  Com- 
monwealth. It  is^  to  all  kitents,  a  Criminal  Prosecution. 
Hawk.  B.  2,  ch.  26y^  7.  If,  then,  the  Henrico  Superior 
Court  has  jurisdiction,  it  must  be  by  virtue  of  its  Criminal 
JAUisdiction.  '  By  the  Circqit  Court  Law,  second  section^ 
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those  Courts  have  jurisdiction  of  offimces  committed  with- 
in the  limits  of  their  respective  counties.  There  is  a  wide 
difference  between  Civil  and  Criminal  jurisdiction.    In  the 

.  former  case,  the  residence  of  the  party,  as  well  as  the  cause 
of  action,  gives  the  jurisdiction  v  in  the  latter  case,  the  ju- 
risdiction is  limited  to  ofiences  committed  within  it,  the 
residence  of  the  criminal  never  giving  jurisdiction.    In  this 

'  case,  the  offence  is  not  alledged  to  have  been  committed  in 
Henrico,  but  sparsim  through  the  whole  extent  of  the  river 
above  the  falls:  if  any  Court  has  jurisdiction,  it  must  be  the 
General  Court 

He  said,  that  to  every  Corporation  belonged  two  species 
of  franchises:  its  great  and  stt6ordtnate  franchises.     Its 

Seat  franchise  is  its  ri^t  to  existence;  its  life.  Its  lesser 
mchises  are  its  privileges,  rights,  property.  You  cannot 
proceed  by  one  and  the  same  proceeding  against  the  Corpo- 
ration to  deprive  it  of  its  existence;  and  to  seize  its  subor- 
dinate franchises.  They  are  incompatible  and  repugnant 
objects:  and  for  that  reason,  if  for  no  other,  this  rule  should 
not  be  made  absolute.  A  Corporation  may  be  deprived 
of  its  subordinate  franchises,  and  yet  still  entitled  to  its 
greater  franchise,  its  life;  as  in  the  natural  body,  you  may 
deprive  it  of  its  liberty,  or  its  property,  and  yet  spare  its 
life.  The  judgment  in  the  two  cases  is  different;  in  tha 
first,  it  is  quod  extinguatur;  in  the  second,  that  its  fran- 
f^hises  be  seized.     Smithes  Case,  4  Mod.  58. 

If  the  object  of  the  rule  be  to  destroy  the  Charter;  that 
is,  to  deprive  the  Corporation  of  its  life,  the  rule  should 
have  been  granted  against  the  individuals  who  compose  the 
Company;  not  against  the  Corporation  eo  nomine.  You  can* 
not  call  on  the  Company,  which  supposes  its  existence,  to 
shew  cause  why  it  should  not  exist  He  referred  to  Hoto^ 
elPs  State  Trials j  vol.  8,  p.  1039;  also,  to  Kyd  on  Cor- 
porations,  vol.  ,2,  p.  487-91. 

*  -Messrs..  Nicholas^  and  Robertson,  Attorney  Genersl^ 
for  the  Commonwealth. 

They  maintained,  that  the  distinction  taken  by  Mr. 
Leighy  between  the  proceeding  against  the  Corporation  eo 
nomine^  when  you  seek  to  forfeit  the  lesser  franchises,  and 
against  the  individuals,  when  you  seek  the  vacation  or  its 
great  franchise,  was  metaphysical  and  unsound.  If  you 
proceed  to  take  away  all  its  privileges,  one  by  one,  it  is 
the  same  in  efiect  as  if  you  take  away  its  existence.  It  is 
nugatory,  and  unjust,^n  either  jcase,  to' require  proceed- 
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ings  in  personam;  nugatory  $  because  you  cannot  proceed 
against  all  the  members  of  a  large  Corporation,  scattered, 
perhaps,  through  every  county  of  the  State,  or  through 
every  State  in  the  Union;  unjust,  because  the  offence,  (if 
offence  it  can  be  called,)  is  committed  essentially  by  the 
Corporate  Body,  and  not  by  the  individuals  composing  it. 
The  piroceeding  is  always  had  against  the  Corporation  it- 
self. 2  Burrow^  869;  5  MafsacVs  Bep.  230;  Bex  v.  Jlvery^ 
2  Term.  Rep.  521.  In  the  Case  of  the  City  of  London, 
referred  to  by  Mr.  L,  in  HoweiVs  St.  TVialSy  the  proceed- 
ing terminated  in  forfeiting  the  Charter,  and  they  went 
against  the  Corporation  eo  nomine.  The  Case  in  4  Mod> 
58,  does  not  prove  that  the  €  barter  may  not  also  be  destroy- 
ed by  proceeding^ainst  the  Cor^y*ation  eo  nomine. 

As  to  the  objection  thafthe  Prosecution  cannot  be  carried 
on  because  the  Commonwealth  is  a  shareholder,  they  said; 
that  the  Commonwealth  holds  two  characters.  She  is  a 
Sovereign,  and  she  is  a  stockholder.'  She  prosecutes  in  the 
former  character;  in  that  character  she  ha§  a  higher  interest 
than  that  of  pounds,  shillings  and  pence,  the  interest  of 
compelling  Corporate  Bodies  to  perform  their  duties.  ,Her 
conduct  is  magnanimous,  because  she  is  willing  to  sacrifice 
her  interest  as  a  stockholder,  to  her  interest  as  a  Sovereign. 
Establish  the  position  that  the  Com mc)!i wealth  cannot  pro- 
secute in  a  case  like  this,  because  she  is  a  stockholder,  and 
what  is  the  consequence  ?  All  these  Corporations  are  ab- 
solutely irresponsible!  They  may  do  what  they  please, 
and  yet  not  forfeit  either  their  Charters,  or  their  privileges ! 
Such  a  doctrine  is  not  to  be  tolerated.  In  point  of  fact, 
however,  they  said,  she  is  not  now  a  stockholder,  having 
transferred  all  her  shares  to  the  Lexington  College,  to  the 
Literary  Fund,  and  Board  of  Public  Works,  all  of  which 
are  Corporations,  capable  of  suing,  and  being  sued. 

As  to  the  jurisdiction:  They  said  that  the  offence  of 
a  Corporate  Body  does  not  depend  on  its  locality.  It  does 
not  commit  a  crime,  or  misdemesnor,  nor  even  a  trespass. 
//  /aits  to  do  its  Corporate  dnty^  and  ior  this  failure, 
wherever  it  may  take  place,  it  is  liable  to  lose  its  privileges, 
and  even  its  franchise  of  being  a  Corporation:  this  failure 
is  a  Civil  injury,  for  which  the  redress  is  a  Civil  remedy, 
and  like  other  Civil  remedies,  it  must  be  carried  on  in  that 
county  where  the  Defendants  (that  is,  in  this  case,  the  Pre- 
sident and  directors,  who  are.  the  proper  persons  to  sue  and  - 
be  sued,}  reside.  To  prove -tt  a  Civil  remedy,  they  re- 
ferred to  3  BUfxh.  Com.  263;  4  Blacks  Com.  31^^  and 
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4  Term.  Rep.  384,  where  a  new  trial  was  granted  to  the 
prosecutor^  because  it  was  a  Civil  remedy.  But  even  if  it 
was  a  Criminal  proceedings  shall  we  be  precluded  (they 
asked,)  from  shewing  that  an  o£fence  has  been  committed 
^ithin  the  county  of  Henrico  ? 

They  contended,  that  In  this  preliminary  investigation, 
the  Court  will  not  refuse  to  make  the  rule  absolute,  when 
there  are  difficult  points,  either  of  Law,  or  fact,  growing 
out  of  it  3  Bac.  M.  644;  Cowp.  b^\  Doug,  97.  They 
then  adverted  to  the  depositions  to  prove,  that  the  Com* 
pany  had  not  complied  with  their  Charter. 

They  contended  that  the  Act  of  1812,^  referred  to  by 
Mr.  L.  did  not  furnish  a  Statutory  remedy,  but  merely 
granted  an  indulgeoee.  It  does  not  say,  that  if  no  view 
takes  place,  the  remedy  shall  be  taken  away.  The  Com- 
missioners appointed  by  that  Act,  arie  not  appointed  as 
judges,  or  arbitrators,  but  merely  as  witnesses.  But  even  if 
it  were  a  Statutory  remedy,  it  need  not  be  pursued,  because 
the  wrong  being  a  Common  Law  wrong,  for  which  there 
was  a  Common  Law  remedy,  and  this  remedy  being  cumu- 
lative, the  Commonwealth  has  her  election  whfch  to  adopt. . 

7%6  Court,  after  mature  examination  of  the  Law,  and 
the  evidence,  entered  the  following  opinion,  and  judgment: 

'^The  Court  is  unanimously  of  opinion,  that  the  Infor- 
mation in  nature  of  a  Quo  Warranto^  is  the  proper  reme- 
dy by  which  to  try  and  decide  whether  the  Charter  of  the 
Janoes  River  Company  ought  to  be  nullified  and  vacated,  or 
to  prevent  the  Company  from  receiving  tolls: 

**That  the  interest  which  the  Commonwealth  holds  in 
the  stock  of  the  James  River  Company,  presents  no  bar  to 
this  proceeding  against  it: 

**That  the  Superior  Court  of  Law  for  the  county,  of 
Henrico  has  jurisdiction  in  this  Case: 

^*That  the  rule  in  this  Case  ought  to  be  made  absolute, 
and  leave  givenihe  Attorney  General  to  file  an  Information 
in  the  nature  of  a  Quo  Warranto: 

"And  that  the  Information  in  natureof  a  Quo  Warranto 
will  lie  against  the  Corporation  of  the  James  River  Com- 
pany, CO  nomine^  to  try  whethei-  said  Company  hath  for- 
feited its  franchise  of  being  a  Corporation,  as  well  as  its 
other  franchises,  and  liberties:  which  is  ordered  to  be  cer- 
tified,'^ &C.      - 
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Present. — Holmes  f 

Brockenbroughy 
Johnston^ 
Randolph^ 

Dade^  \'  Judges. 

O.  Park^y 
Daniely 
SemplCf 
'  R.  E.  Parker^ 


The  GoiftMONWEALTH  V.  Jacob  Lester. 

An  Indictment  which  chaiige*  that  a  prisoner  feloniously  did  hreak  the  jaw- 
bone of  another  with  intent  to  roairo,  dbflgure,  disable  or  kill,  and  eonelodefl 
MHunflt  the  form  of  the  Statute,  is  yet  not  a  pood  lodictraent  under  the  St»* 
lute  because  it  doec  not  aver  that  he  did  AsaMe  anj  limb  or  member,  Irat 
only  that  he  did  break  a  bone  with  inteiU  to  disable,  fcc 

If  a  prisoner  be  charged  with  felonioutly  breaking  the  jaw-bone  of  another, 
contra  formam  stoftH*.  the  Indictment  cannot  be  aosUmed  as  one  for  may. 
hem  at  Common  Law.  hecause  a  mayhem  at  Common  Law,  with  one  excep- 
tion only,  is  not  a  fehtuf. 

Adjourned  Case  from  Lunenburg  Superior  Court.  An 
Indictment  was  found  against  the  prisoner,  the  first  Count 
whereof  charged,  that  he  "voluntarily,  maliciously^  and 
of  purpose  did  make  an  assault  upon  one  Reuben  Skinner^ 
with  intent  to  maim,  disfigure,  disahle  or  kill,  and  that 
he  the  said  Jacob  I  ith  a  certain  large  stick  of 

wood,  &c.  which  he  >b  Lest^  in  his  right  hand 

then  and  there  held  e  of  the  said  Reuben  Skin- 

ner^ feloniously,  w  )lontarily  and  of  purpose, 

(with  intention  in  i  le  said  act,  to  maim,  disfi- 

gure,  disable  or  kill  '*  &c.     The  second  Count 

charged  an  Unlatoj  _  of  the  jaw  bone,  and  uses 

the  same  language  as  the  first  in  describing  the  oiTence,  ex- 
cept that  tlys  Count  charged  ikie^  act  as  unTawful,  instead  of 
malicious.   Both  Counts  concluded  «*  contra  forpuim  sia^ 
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• 
iuti.^^  The  prisoner  was  put  upon  bis  trial,  and  the  jory 
found  the  followiDg  verdict:  ''  We  of  the  jury  do  fiod  the 
prisoner  guilty,  and  therefore  do  ascertain  the  term  of  his 
confinement  in  the  Penitentiary  to  tweWe  ihonths.'^  He 
moved  to  arrest  the  judgment  Firsts  because  the  Indict- 
ment sets  forth  no  felony,  under  or  according  to  any  Sta- 
tute in  force  in  this  Commonwealth.  Secondly^  because 
the  offence  charged  in  the  Indictment  is  not  a  mayhem  ac- 
cording, to  the  Common  Law,  as  now  in  force.  Thirdly y 
because  ii  the  offence,  as  charged  in  the  Indictment,  be  m 
maim  at  Common  Layir,  and  not  a  maim  under  the  Statute, 
the  prisoner  cannot  be  convicted  upon  this  Indictment,  as 
both  Counts  thereof  are  upon  the  Statute,  both  concluding 
contra  fortnam  siatuii. "  The  Superior  Court  adjournea 
the  questions,  arising  upon  the  reasons  assigned  in  arrest  of 
judgment,  to  this  Coort. 

The  Act  against  may  hems  (a)  declares,  that  *'  whosoever 
shall  onlawfully  cut  oS  the  tongue,  or  disable  the  tongue 
by  clipping,  biting  or  wounding,  put  out  an  eye,  slit,  cut 
off,  or  bite  off  the  nose,  ear  or  lip,  or  dibble  or  disfigure 
the  nose,  ear  or  lip,  by  cutting  or  bitog,  or  cut  off,  or  flfti^ 
abU  by  cutting,  biting,  or  wounding^  any^  limb  or  mem" 
ber  of  another,  or  stab  or  shoot  another,  with  intention,  in 
committing  any  of  the  said  acts,  to  maim,  disfigure,  disa- 
ble or  kill,  every  such  offender,  &c.  shall  be  punished,  &e.'' 
Now  here  it  will  be  remarked,  that  the  Indictment  did  not 
charge  Uiat  the  prisoner  did  distMe  thejcw-bone,  although 
he  was  charged  with  breaking  the  jaw-bone  with  intent 
{inter  alia)  to  dii^ble. 

The  following  was  the  judgment  of  the  Court: 

<<  A  majority  of  the  Court  is  of  opinion,  that  both  Counts 
in  the  Indictment  are  defective  in  charging  a  maim  under 
any  Statute,  by  omitting  the  averment  that  .the  Defendant 
did  disable  Reuben  Skinny;  nor  is  either  Count  good  for 
a  maim  at  Common  Law,  because  a  maim  at  Common  Law 
is,  with  one  exception,  no  felony;  and  the  Indictment  does 
not  state  the  facts  which  constitute  a  Cooimon  Law  maim. 
The  Uiird  questif^n  is  answered  above;  which  is  ordered  to 
be  certified,  &c.'* 


(fl)  1  Sev.  Code  of  18|9,  ch.  156,  4  1  ^  «,.  P-  582. 
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The  Commonwealth  v.  Alexander  Gk>ODE. 

If  a  Defendant  be  presented  for  a  MNdemesnor,  and  aammoned  to  sheir  oauae 
why  an  Information  should  not  be  filed,  and  upon  the  return  of  that  Sum- 
mons executed,  the  Defendant  fails  to  appear,  and  the  role  be  made  absolute^ 
and  the  Information  tied,  the  Ckwrt  cannot  proceed  to  try  it,  but  ihevDefen- 
dant  must  be  summoned  to  answer  the  Informatioo,  or  if  he  be  charged  with 
an  offence  to  which  an  infamous  or  oor|)oral  punishment  is  affixed,  or  may 
enure,  the  Court  may  award  a  Capias  ingtead  of  a  Snmmoos. 

The  Defendant  was  presented  at  the  Superior  Ccmrt  of 
Brunswick  county,  for  an  assault  and  battery  on  Reuben 
Jlllen,  He  was  then  summoned  to  appear  at  the  next 
Court,  to  shew  cause  why  an  Information  should  not  be 
filed  against  him  for  the  said  offence.  Having  made  de- 
fault, an  Information  was  filed;  whereupon,  the  Attorney 
for  the  Commonwealth  moved  the  Court  to  direct  a  jury  to 
be  impannelled  to  try  the  Defendant.  The  Court,  howe^ 
ver,  doubting  whether  a  summons,  or  other  process,  ousht 
not  to  issue,  calling  on  the  Defendant  to  answer  the  Itifor- 
mation  before  a  jur^  could  be  impannelled  to  try' him,  ad- 
journed to  this  Court  the  following  questions:  1.  When  a 
summons  has  issued  against  a  Defendant  presented  for  a 
misdemeanor,  requiring  him  to  shew  cause  why  an  Infor- 
mation should  not  be  filed  against  him  for  such  ofience,  and  - 
he  fails  to  appear  and  shew  cause,  ought  a  summons  or  other 
process  to  issue  against  him  to  answer  the  Information,  be- 
fore he  can  be  tried  for  it;  and  what  process?  8.  What- 
process  ought  to  issue  on  a  presentment  by  a  Grand  Jury 
of  a  misdemesnor,  including  a  breach  of  the  peace  ?  Ought 
a  Capias  to  issue,  or  a  summons  ?  Or  is  either  to  issue  at 
the  discretion  of  the  Court? 

Per  Curiam.  ^^  The  Court  is  unanimously  of  opinion^ 
t^iat  although  a  summons  has  issued  on  a  presentment  made 
by  the  Grand  Jury  for  a  misdemesnor,  and  the  Defendant 
has  failed  to  appear,  still,  if  the  Information  be  awarded, 
the  Defendant  must  be  summoned  to  answer  it,  and  if  he 
be  charged  with  an  ofience  to  which  an  infamous  or  corpo- 
ral punishment  is  affixed,  or  may  enure^  the  Court  may  io 
its  discretion  award  a  Capias  in  the  first  instance. '^ 
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GeoROE  White  v.  John  R.  Archer. 

A  Capiat  ad  Hetptmderuhtm  wu  niaed,  retanuble  to  the  Ruletf,  on  the  firtt 
Monday  io  April,  vbA  on  that  day  ceminoii  order  was  entered  i  the  firat 
Monday  in  May  was  the  next  Rule  Day,  on  which  day  the  common  order 
-vat  confirmed  m  the  Office.  On  the  tame  4$j  ihe  Coort  sat.  It  waa  not 
rcKular  V>  phMse  that  Caae  on  the  Office  Judgment  Dock«it  of  that  Term,  be- 
eanae  the  76th  section  of  the  Act  direota,  that  the  Docket  ahaU  be  made  out 
belbre  cfcry  Term. 

The  PlaintiflF  sued  out,  from  the  Clerk's  Office  of  the 
Superior  Court  of  Law  for  Amelia  county,  a  Capias  ad 
Respondendum  in  an  action  of  debt  against  the  Defendant 
The  wfit  was  made  returnable  to  the  Rule  Day  in  Aprils 
iSSO^  which  was  the  first  Monday  in  that  month.  On  that 
Rule  Day,  the  Plaintifi*  filed  his  Declaration,  and  obtained 
his  common  order  against  the  Defendant  and  bail.  The  next 
Rule  Day  was  the  first  Monday  in  May,  on  which  day  the 
Soperior  Court  itself  was  appointed  by  Law  to  sit,  and  ac* 
tually  did  sit  The  Plaintifi*,  however,  at  the  Rules  on  that 
day,  obtained  his  common  order  confirmed^  and  the  Cause 
was  placed  by  the  Clerk  on  the  Office  Judgment  Docket  of 
that  Court  On  the  third  day  of  the  Court,  the  Defendant 
having  given  special  bail,  appeared,  and  moved  the  Court 
to  send  the  Cause  back  to  the  Rules;  assigning  as  a  reason, 
**  that  the  Rule  Day  in  April  was  the  only  Rule  Day  which 
had  intervened  from  the  issuing  of  the  Capias^  tuitil  the 
first  day  of  the  Term  of  this  Court;  that  the  Defendant  was 
entitled  to  plead  within  six  days  from  the  said  first  Mon* 
day  in  May;  that,  therefore,  the  Case  cannot  be  docket  ted 
on  the  Office  Judgment  Docket,  until  the  expiration  of  six 
days  from  the  second  Rule  Day,  which  has  not  yet  happen- 
ed.'^   The  question  was  adjourned  to  this  Court 

The  following  clauses  of  the  Act  are  applicable  to  this 
Case,  (a)  The  69th  sect  directing  the  Rules  to  be  held  on 
the  first  Monday  in  each  month,  and  that  ^Hhey  may  be 
continued  from  day  to  day,  not  exceeding  six  days."  The 
70d,  73d,,and  74th  sections,  the  latter  of  which  says,  *«  All 
Rules  to  declare,  be.  or  for  other  proceedings,  shall  be 
given  regularly  from  month  to  month,  shall  be  entered  in 
a  book  to  be  kept  for  that  purpose,  and  shall  expire  on  the 
succeeding  RukDay.^* .  Also,  the  7eth  section  more  espc- 


(a)  I  Bffv.  Code  of  IM^,  eh.  188,  p.  506-7. 
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cially>  which  says,  "  Before  eVery  Term  of  the  —  Superior 
Court  of  Law,  —  the  Clerk  shall  enter  in  a  particular  Dock- 
et, separate  and  distinct  from  the  Rule  Docket  —  all  those 
Causes,  and  those  only,  in  which  there  is  —  an  Office  Judg- 
ment, which  may  be  set  aside,  fcc."  The  common  order 
entered  at  the  April  Rules,  could  not  be  confirmed  until 
the  succeeding  May  Rules.  Until  then,  it  could  not  be  an 
Office  Judgment.  On  that  day  the  Court  sat,  and  the  Clerk 
could  not  place  on  his  Court  Docket  any  Office  Judgment, 
except  such  an  one  as  was  confirmed  before  that  Term, 
that  is,  before  the  first  Monday  in  May. 

Per  Curiam,  "The  Court  is  unanimously  of  opinion, 
that  the  Capias  in  this  Case  being  returnable  to  April 
Rules,  and  a  common  order  then  entered,  it  was  not  con- 
firmable  until  the  first  Monday  in  May,  and  that  day  being 
the  first  day  of  the  Superior  Court  Term,  it  was  not  such 
an  Office  Judgment  as  could  legally  be  placed  on  the  Docket 
of  that  Term.  ^^ 


See  the  Case  of  Green  v.  Skipwith,  in  the  Court  of  Appeals,  deeded 
this  Case.    1  Randolph,  460. 


The  Commonwealth  v.  Thomas  P.  Harrison 
and  others. 

No  Writ  of  £rror  lies  for  the  Commonwealth,  in  a  Gaining,  or  any  ether 
Criminal  Case. 

The  Defendants  ivere  presented  at  Stafford  County  Courts 
for  unlawful  gaming:  an  Information  was  filed  against  them^ 
to  which  they  demurred,  and  the  County  Court  rendered 
judgment  on  the  demurrer^  in  behalf  of  the  Defendants. 
The  Attorney  for  the  Commonwealth  applied  to  a  Judge 
of  the  General  Court,  (fPAiVe,)  in  vacation,  for  a  Writ  of 
Error,  which  was  awarded  by  him.     At  the  ensuing  Term 
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of  the  Superior  Court,  the  Derendants  moved  the  Court  to 
dismiss  the  Writ  of  Error,  as  improTidently  issued:  and 
the  point  of  Law  arising  upon  that  motion,  was  adjourned 
to  this  Court 

Per  Curiam,  "  The  Court  is  unanimously  of  opinion, 
that  the  Writ  of  Error  impAvidently  issued  on  the  part  of 
the  CommonweaJthy  because  no  Writ  of  Error  lies  in  a 
Criminal  Case  /or  the  Commonwealth.^' 


Isaac  Larowe  v.  Charles  Bii^ns,  Adm^r  of  Wil- 
liam H.  Harding^  dec'd. 

Where  a  debt  b  reduced  b^  payments,  below  one  hundred  dollars  the  Sttperior 
Court  has  not  jurisdietioo  to  render  Judgment  on  the  verdiet. 

The  Plaintiff  brought  debt  against  the  Defendant,  tipon 
a  judgment  which  had  been  rendered  against  the  Intestate, 
in  his  life-time,  on  a  single  bill,  for  two  hundred  and  forty- 
seven  dollars.  At  the  trial,  the  Plaintiff  gave  in  evidence, 
the  record  of  the  judgment  aforesaid,  and  the  Defendant 
gave  in  evidence,  payments  made  to  the  Plaintiff,  which 
reduced  the  debt  to  |l  53  56,  for  which  last  sum  the  jury 
rendered  a  verdict  in  favor  of  the  Plaintiff.  The  Defen- 
dant moved  the  Court  to  arrest  the  judgment,  because  the 
debt  was  reduced  below  the  sum  of  $  100,  by  payments, 
which  did  not  come  within  the  reason  of  a  reduction  by 
set-offs,  or  discounts.  The  Superior  Court  of  Loudoun, 
(where  the  suit  was  brought,  and  the  trial  had,)  adjourned 
the  question  to  this  Court,  whether  it  ought  ii  render  a 
judgment  on  the  said  verdict. 

Per  Curiam.  "The  CouK  is  unanimously  of  opinion, 
that  no  judgment  ought  to  be  rendered  on  the  verdict  of 
the  jury  in  this  Case,  because  the  "debt  was  reduced  bv 
payments^  and  the  sutn  found  is  under  one  hundred  dol- 
l^rs.^' 
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Benjamin  Ficklin  v.  George  Ficklin. 

The  appointment  of  «  guardian  br  election  of' the  Iniant,  after  he  arrlvet  to  the 
age  of  fourteen,  b  made  on  the  Chancery  tide  of  the  County  Court,  and, 
therefore,  no  Writ  of  Error  lies  by  a  Superior  Court  of  Law,  to  re-Tiew  the 
proceedings  on  tuoh  election  and  appointment. 

♦  » 

At  the  County  Court  of  Cqlpeper,  held  oo  the  1 5th  July, 
1816,  Fielding  Ficklin f  tfie  orphan  son  of  Fielding  Fick* 
liny  dec'd.  came  into  Court,  and  made  choice  of  Benjamin 
Ficklin^  (the  present  Plaintiff  in  Error,)  as  his  guardian, 
who  thereupon  entered  into  bond,  with  security,  in  the 
penalty  of  $  5000,  and  qualified  as  guardian*  On  the  15th 
February,  1819,  the  same  orphan  came  into  the  same  Court, 
and  made  choice  of  Oeorge  Ficklin^  (the  Defendant,)  as 
his  guardian,  who  thereupon  entered  into  bond,  with  secu- 
rity, in  the  penalty  of  vS8000,  and  qualified  as  guardian. 

A.t  the  Superior  Court  of  Law  for  the  same  county,  at 
its  September  Term,  1819,  on  the  motion  of  the  Plaintiff, 
a  Writ  of  Error  at  Common  Law  was  awarded  him  to  the 
order  of  the  15th  Februaiy,  above  mentioned.  At  the 
April. Term,  1820,  of  the  Superior  Court,  the  parties  ap- 
peared, and  it  was  admitted  that  the  said  orphan  was  up- 
wards of  14  years  of  age  at  the  time  that  he  elected  Ben- 
jamin Ficklin  as  his  guardian,  and,  consequently,  still 
older  when  he  chose  George  Ficklin.  The  Court  then  ad- 
journed to  this  Court,  the  following  questions: 

*•  1.  Was  the  Writ  of  Error  at  Common  Law,  the  legal 
remedy  to  bring  up  this  record,  and  examine  its  errors,  if 
any  existed  ? 

**  2.  Is  the  appointment  of  a  guardian  by  election  of  the 
infant,  after  h(  of  fourteen,  made  on  the 

Chancery,  or  (  »f  the  County  Court  ? 

'^  3.  Has  th  n  over  this  record  ? 

''  4.  If  it  ha  le  of  the  County  Court  to 

be  reversed,  Im  Hcklin^  wsis  not  summon- 

ed to  shew  oau  ^  lOt  be  removed,  and  ano- 

ther appointed  in  his' place?" 

Per  Curiam.  "  The  Court  is  unanimously  of  opinion, 
that  the  Superior  Court  o£  I^w  for  Culpeper,  has  no  juria- 
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diction  in  this  Case,  the  decision  of  tb^  Coonty  Court  being 
on  the  Chancery,  and  not  on  the  Common  Law  side  of  the 
said  Court'' 


jyaTE-^9^  the  Aet  of  Assembly,  I  JUv.  C»de  of  1819,  eh.  108. 4  4,  by 
wliich,  the  Superior  CoarU  of  Chsnoeiy  &nd  County  sad  Corponrtioo  Coaits. 
m  Chancery,  sre  vested  with  the  power  of  eontrolVmg  fQtrdkns,  hearinc  md 
determnhig  aU  matters  betweeo  thmn  aad  their  wards,  requinof  seeority  from 
guardians  JO  socage,  displacmc;  faithless  guardians,  and  appoiotli«  othersm  their 
atead,  and  gmng  soeh  directioos,  and  making  sach  rules  and  orders  for  the 
memment,  mainteoaaoe,  and  edooatba  of  wants,  and  for  the  preserratiaD  of 
tbeir  estates,  and  for  the  eondoot  of  their  guardians,  as  may  be  rroper  It 
would  seem,  then,  that  as  the  Couru  of  Chancery  have  such  cootrolW  power, 
tiiey  are  the  proper  Tribunals  before  whom  the  eleetioii  by  ao  infont V  his 
goafdtoi  should  te  made,  although  ^BT^jtwi*  tdls  us.  that  such  elettkm  •  ^ 
quently  made  before  a  Judge  on  the  Cirsuit.  lathis  State,  the  Superior  Courts 
or  Uw  faaTe  uniformly  refosed  to  appoint  guardians,  (exeept  adii^)  and  to 
reoeife  the  election  of  iufrnts.  See  Hargrao^^  Notes  (on  the  doetriM  rf 
Ouardim  and  Wwds.}  on  C^  Utt.  88, 6.  Notes  6d  to  70,  iodusite ;  1  Black, 
Com.  460-4,  and  Twcibtr't  Note,  5. 


The  GoMHoNWEALTH  V.  Laubbnce  Liktok. 

If  a  man  be  examined  by  the  Exaimning  Covrt  for  fekiHooslT  subbing  another, 
and  remanded  for  thid  for  that  offaoee,  and  the  party  stabbed  afterwards  die, 
the  aeeused  cannot  be  indicted  for  the  murder,  without  an  examioation,  be- 
fore the  Jostiees,  of  the  murder. 

If  a  person  be  stabbed  m  thii  State  and  die  of  hii  wounds^  in  another,  he  caor 
not  be  tried  for  the  murder  in  any  county  in  this  ComnonweaJth,  but  he  may 
be  examined,  indicted,  and  tried  for  the  fekmious  stabbing,  in  the  county 
when  the  blow  was  inflicted. 

The  prisoner  was  indicted  at  the  Superior  Court  of 
Law  for  the  county  of  Ohio,  of  the  murder  of  Joseph 
M' Caught/  f  the  Indictment  charged  that  the  mortal 
stroke  was  given  at  Ohio  county,  in  this  State,  and  that 
the  said  M^Caughy  died  of  his  wounds  in  Jefierson  coun- 
ty, State  of  Ohio.  The  prisoner  being  led  to  the  bar, 
moved  the  Court  to  quash  the  Indictment:  1.  Because  no 
previous. enquiiry  has  been  had  before  i^i  Examining  Court, 
into  the  facts  with  which  he  is  now  charged,  or  of  the  of- 
fence for  which  he  now  stands  indicted;  but  that  so  far  as 
be  was  tried  or  examined  before  the  Justices  of  the  said 
county  of  Ohio,  summoned  and  coxivened  for  that  purpose, 
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it  was  for  an  offence  of  a  different  character,  and  growing 
out  of  apart  of  the  facts  in  the  said  Indictment  alledged. 
2.  Because  the  said  Indictnaent  charges  a  mortal  wound,  v 
given  at  the  said  county  of  Ohio,  and  that  the  death  of  the 
said  Joseph  was  occasiohed  thereby,  in  the  county  of  Jef- 
ferson, in  the  State  of  Ohio,  which  facts,  if  true,  do  not 
constitute  a  felonious  homicide  within  the  Commonwealth 
of  Virginia,  or  punishable  by  its  Laws.  3.  Because  the 
said  Defendant  was  remanded  by  the  Examining  Court, 
to  be  tried  for  feloniously  inflicting  on  a  certain  Joseph 
M^Caughy^  sundry  wounds,  with  a  plane  bit,  with  intent 
to  maim,  disfigure,  disable,  or  kill  him  the  said  Joseph^ 
and  cannot,  under  that  examination,  and  decision  of  the 
Examining  Court,  be  now  indicted  and  tried  for  the  offence 
.  diarged  agamst  him  in  the  said  Indictment.  The  record 
of  the  Examining  Court  being  produced,  supported  the  al« 
legations  of  the  prisoner.  Whereupon  the  Court  adjourn- 
ed to  this  Court  the  following  questions:  "  1.  Whether  the 
prisoner,  on  being  charged  before  the  Examining  Court 
with  inflicting  sundry  wounds  on  the  said  Joseph^  with  in- 
tent to  maim,  disable,  disfigure,  or  kill  him,  the  said  Jo- 
seph^ and  remanded  for  trial  before  this  Court,  ior  the  said 
offence,  can  be  indicted  and  tried  for  the  murder  of  the 
said  Joseph^  on  his  afterwards  dying  of  the  said  wounds,  so  . 
inflicted,  without  a  further  examination  before  the  County 
Court?  2.  Can  the  prisoner  be  tried  and  convicted  of  the 
murder  of  which  he  stands  charged  under  the  Indictment, 
alledging  the  mortal  stroke  to  be  given  in  the  county  of  Ohio, 
in  the  State  of  Virginia,  and  the  death  of  the  person  stricken 
at  the  county  of  Jefferson,  in  the  State  of  Ohio,  a  place  not 
within  the  territorial  limits  or  jurisdiction  of  the  said  Com- 
monwealth ?  3.  If  the  facts  charged  in  the  said  Indictment, 
do  not  constitute  a  felonious  homicide,  within  this  State,  and  - 
punishable  by  its  Laws,  does  the  subsequent  death  of  the 
person  stricken,  at  the  place  in  the  Indictment  mentioned, 
form  any  bar  to  the  Indictment,  trial,  and  conviction  of  the 
prisoner  for  the  offence  of  feloniously  inflicting  on  the  said 
Joseph  sundry  wounds,  with  intent  to  maim,  disfigure,  dis* 
able,  or  kill  him  the  said  Joseph^  under  the  decision  of  the 
Examining  Court  remanding  the  prisoner  for  further  trial 
before  the  Superior  Court  of  Law,  for  that  offence  ?" 

£od^/«on,  Attorney  General.     1.  Admitted,  that  as  the 
Examining  Court  merely  examined  th^.  prisoner  on  the. 
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charge  of  felonious  stabbiDg,  and  not  for  the  felonious  homi- 
cide, he  could  not  now  be  tried  for  murder:  the  wfiole  fact 
was  not  examined  into:  whether  the  death  ensued  from  the 
blow,  had  not  been  examined  into  by  that  Tribunal,  and  it 
was  a  question  vitally  important,  on  which  the  prisoner  had 
a  right  to  the  opinion  of  the  Examining  Court 

2.  As  to  the  second  question,  the  Common  Law  was, 
that  where  a  man  was  stricken  in  England,  and  died  in  a 
foreign  country;  or  where  the  blow  was  given  in  one  coun- 
ty, and  died  in  another  county;  in  the  former  case,  he  could 
not  be  tried  in  England  for  the  murder;  nor  in  the  latter, 
could  he  be  tried  for  it  in  either  county;  and  Statutes  were 
passed  to  provide  for  each  case.  1  Hawk^  ch.  31,  §  12  b 
13;  2  Hawk.  ch.  %^,  §  36;  1  Chitty'a  C.  Z.  178-9- 

3.  He  contended  that  the  death  ensuing  in  another  State, 
from  the  blow  given  in  this,  affords  no  bar  to  a  Prosecu> 
iion  for  the  felonious  stabbing  here. 

Per  Curiam.  "  The  Court  is  unanimously  of  opinion, 
that  the  prisoner  being  charged  before  the  Examining  Court 
with  inflicting  sundry  wounds  on  Joseph  M^Caughy^  with 
intent  to  maim,  disable,  disfigure  or  kill,  and  remanded  for 
trial  before  the  Superior  Court  of  Law  for  Ohio  county  for 
that  ofieoce,  he  cannot  be  indicted  and  tried  for  murder, 
although  the  said  Joseph  died  of  said  wounds,  without  a 
further  examination  before  the  County  Court;  nor  can  the 
prisoner  be  tried  and  convicted  of  the  murder  charged  in 
the  Indictment,  alledging  the  moi*tal  stroke  to  be  given  in 
the  county  of  Ohio  in  the  Commonwealth  of  Virginia,  and 
the  death  of  the  person  stricken,  at  the  County  of  Jeffer- 
son in  the  State  of  Ohio,  a  place  not  within  the  territorial 
limits  of  said  Commonwealth. 

The  Court  is  further  unanimously  of  opinion,  that  the 
subsequent  death  of  the  person  stricken,  at  the  place  in  the 
Indictment  mentioned,  forms  no  bar  to  the  indictment,  trial 
and  conviction  of  the  prisoner,  for  the  offence  of  feloni- 
ously stabbing,  shooting,  or  disabling  with  intent  to  maim, 
disfigure,  disable  and  kill  that  person,  under  the  decision  of 
the  Examining  Court  remanding  the  prisoner  for  fii^her 
trial  before^the  Superior  Court  of  Law  for  that  offence.^' 
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Joseph  Chew  v.  The  Justices  of  Spottstlvania. 

,  Tht  remofil  of  a  Joatio*  oT  the  Fsaee,  whli  all  hU  family,  from  hli  omiaty  la 
another,  and  remaining  there  for  ^Teiml  yeara,  (akhoogh  he  ai\erwards  ra* 
turned^  it  either  an  abandonroent,  Tirtual  resknation,  or  forfeiture  of  hb' 
office,  and  whether  toid,  or  only  voidable  by  a  Jodieial  proeeed}n|  erentna* 
ting  in  a  jodement  of  amotion  no  JUandamoM  ought  to  istoe  to  invest  the 
applieant  with  an  office  not  belonging  to  him,  if  md,  or  which  might  be  ta- 
ken from  him,  if  voidable.  - 

The  PlaifttiflTy  CheWt  applied  to  the  Saperior  Court  of 
Law  for  Spottsylvania  county  for  a  Mandamus.  la  sup- 
port of  his  motioD,  he  produced  copies  of  two  Orders  of 
the  County  Court  of  Spottsylvania,  the  first  bearing  date 
January  Tth,  1794|  by  which  it  appeared,  that  a  Commis* 
Sion  appointing  the  said  CheWf  with  others,  Justices  of  the 
Peace  for  said  county,  was  produced,  and  that  the  said 
Chew  qualified  in  open  Court  as  a  Justice.  The  second 
bears  date  April  6th,  1818,  and  states,  thaf  «^^^  CheWy 
regularly  commissioned  a  Justice  of  the  Peace  for  the  coun- 
ty of  Spottsylvania,  this  day  appeared  in  Court,  and  took 
his  seat  on  the  Bench  as  a  member  thereof,  and  the  said 
Chew  admitting,  that  since  hit  qualification  as  a  Justice  un- 
der the  Commission  aforesaid,  he  had  removed  with  his 
family  out  of  the  county  aforesaid,  and  resided  in  the  other, 
several  years,  and  has  since  returned  and  resided,  for  seve- 
ral years  in  this  county,  where  he  now  resides.  A  ques- 
tion was  made  by  the  Court,  whether  the  said  Chew,  under 
those  circumstances,  was  still  a  Magistrate,  and  it  was  de- 
cided by  the  Court  that  he  was  not;  to  which  decbion,  the 
said  Chew  excepted.'^  The  Superior  Court  then  awarded 
a  Summons,  to  the  Justices  of  Spottsylvania  to  be  directed, 
commanding  them  to  appear  at  the  next  Term,  to  sh'ew 
cause,  if  any  they  could,  why  a  Mandamtu  should  not  is- 
sue, requiring  them  to  admit  the  said  Joseph  Chew  to  the 
exercise  of  his  oflSce  of  Justice  of  said  county.  At  the 
next  Term  the  Justices  appeared  and  made  a  return  to  the 
Rule  made  upon  them,  to  the  following  eflect:  **  That  the 
said  Joseph  Chew  being  in  the  Commission  of  the  Peace 
for  the  county  aforesaid,  removed  himself  and  all  his  family 
to  the  county  of  Orange,  and  continued  to  reside  in  that 
cdunty  several  years,  by  which  removal  and  residence  the 
Justices  of  Spottsylvania  considered  the  said  ChewBs  hav- 
ing vacated  his  Commission,  &lc.  and  although  he  returned 
^with  his  family  into  the  said  county  of  Spottsylvania,  yet 
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they  could  not  think  him  entitled  to  aet  as  a  Justice  until 
be  received  a  new  CommiastoDy  it  being  a  custom  to  re- 
commend others  to  supply  any  vacancy  occasioned  by  death 
or  removal  out  of  the  eounty.'^ 

The  Superior  Court  of  Spottsylvania  adjourned  the  ones* 
tion  arising  from  the  return  of  the  Justices,  and  particularly 
the  followmg  questionsi  to  the  General  Courts  lor  their  ad- 
vice and  opinion: 

1.  Does  the  permaneht  removal  of  a  Justice  from  his 
county,  or  a  removal  without  the  intention  of  returning, 
vacate  the  Commission  of  the  said  Justice,  and  disqualify 
him  from  acting  as  a  Justice,  if  he  should  afterwards  re- 
turn and  settle  in  the  si^d  county  ? 

2.  Does  a  removal  from  the  county  where  he  resides,  to 
another  county,  disqualify  him  from  acting  in  the  first 
county? 

3.  Does  such  a  removal  as  is  mentioned  in  the  first  Ques- 
tion, operate  as  a  resignation,  or  renunciation  of  the  office^ 
so  as  to  vacate  it  ?  ^ 

4.  If  the  said  questions  be  answered  in  the  negative^  is 
the  Mofufa^us  the  proper  remedy  to  admit  or  restore  tho 
said  Justice  to  his  office,  if  the  other  Justices  refuse  to  ad- 
mit him  to  a  seat  on  the  bench  ? 

The  opinion  of  the  Court  is  as  follows: 

**  The  Court  not  deeming  it  necessary  to  decide  the  ab- 
stract propositions  stated  in  this  Case,  do  decide,  that  no 
Mandamus  ought  to  be  awarded,  because  such  a  removal, 
as  is  stated  in  the'record,  is  either  an  abandonment,  virtual 
resignation,  or  a  forfeiture  of  the  office  of  Justice  of  the 
Peace;  and  whether  void  or  voidable  by  a  Judicial  proceed- 
ing, eventuating  in  a  judgment  of  amotion,  no  Mandamus 
ou^t  to  issue  to  invest  the  applicant  with  an  office  not  be- 
longing to  him,  if  void,  or  which  might  be  taken  from  him^^ 
if  voidable.     Which  is  ordered  to  l^  certified,  &c.'' 


«VOTE.— Bf  the  Aet  o£  the  Sesaioii  of  1821.  eh.  26,  Uie  remofd,  with  a 
hana  fide  bteotioD  of  ehaDging  his  residenee,  if  declared  to  be  an  abtolate  fm* 
catite  of  the  office. 
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l^he  Commonwealth  v.  Jebet  Mann. 

In  ftn  Indietmeat  agft'mtt  a  hXatk  man,  for  fekMiioiuly  Attempting  to  nvith  a 
white  womHD,  the  Indictment  it  bad^  even  after  Terdict,  onleat  it  aver  that 
ihe  ii  a  wfute  woman. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Botetourt  The  prisoner  was  a  black  man,  held  as  a  slave^ 
but  he  had  instituted  a  suit  to  recover  his  freedom,  and, 
therefore,  according  to  Law,  was  entitled  to  be  tried  as  a 
free  man,  for  any  offence  with  which  he  was  charged.  He 
was  indicted,  tried,  and  convicted,  in  the  Superior  Court, 
(»f  feloniously  making  an  assault  upon  a  woman,  with  in- 
tent to  ravish  her.  The  Law  declares,  that  if  a  slave  shall 
attempt  to  ravish  a  wMte  woman,  he  shall  be  adjudged  a 
felon.  There  were  savAral  questions  adjourned  to  this 
Court,  but  there  was  only  one  point  decided,  which  is  sta- 
ted in  the  opinion  of  the  Court 

Per  Curiam.  '^The  Court  is  unanimously  of  opinion, 
that  the  judgment  in  this  Case  ought  to  be  arrested,  and 
stayed,  because  it  is  no  wherein  the  Indictment  stated,  that 
Mary  M^Caualand  was  a  mpA»/c 'woman/* 
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The  Commonwealth  v.  Malachi  Williamson. 

Ad  aocenary  maj  be  tried  after  conviction^  and  before  tbe  aitaiifdgr  of  the 

prmeipal,  mider  our  Statute. 
It  u  not  neeestanr  that  the  Indietment  agaioat  the  aeeeMny,  ihosld  ater  the 

ooQTiction  of  the  prinoipal,  for  they  may  be  jointly  indicted. 
A  verdict,  vhieh  finds  a  peraoo  indieted  as  beings  aecetsar^  to  murder,  to  be 

gniltj  toareof,  but  doet  not  datermine  whether  he  is  guilty  as  aeeessary  to 

the  murder  in  the  first,  or  second  degree,  is  entmeoos,  and  ought  to  be  set 
-  aside,  and  a  vmre  facias  de  novo  awanled. 

This  was  an  adjourned  Case  fram  the  Superior  Cocirt  of 
Princ^  Anne.  The  prisoner  Was  indicted  at  the  June 
Temii  18^0^  of  that  Court,  as  an  accessary  before  the  fact, 
of  the  murder  of  one  Maty^  fVhitehurst.  One  Jiaron 
Throp  had  been  indieted  at  the  same  Term,  as  principal  in 
tbe  said  murder:  Throp  was  tried  first  upon  the  Indict- 
ment found  against  him,  and  was  convicted  by  his  jury  of 
murder  in  the  second  degree,  and  hi?  punishment  by  them 
ascertained  to  be  five  years  in  the  Penitentiary.  After 
TArcp^s  trial  and  conviction,  and  before  sentence  was  pas- 
sed on  him,  the  trial  of  the  accessary  came  on;  tbe  Indict- 
ment and  Ji^erdict  against  TArcp  were  given  in  evidence 
upon  the  tjrial  of  Williamson^  and  the  jury  found  the  fol- 
lowing verdict:  **^We  the  jury  find  the  prisoner  j^ilty, 
and  ascertain  the  term  of  his  imprisonment  in  the  Jail  and 
Penitentiary-house  to  be  five  years,  if  the  Court  shall  be 
of  opinion  that  the  prisoner  can  legally  be  tried,  and  a  ver- 
dict found  against  bim,  before  the  principal,  Throp^  (who 
has  been  indicted  as  principal  for  the  murder  stated  in  this 
Indictment,  and  against  whom  a  verdict  of  guilty  has  been 
found,  during  the  present  Term,  and  recorded,  and  who  is 
now  in  custody,)  has  received  judgment,  or  been  adjudged 
by  the  Court  guilty  on  the  verdict.  But  if  the  Court  shall 
be  of  opinion,  that  the  said  prisoner  cannot  legally  be  tried/ 
and  a  verdict  found  against  him,  before  judgment  is  ren- 
dered against  the  said  Throp^  against  whom  an  Indictment 
has  been  exhibited,  and  a  verdict  found,  and  recorded  9^ 
aforesaid,  and  who  is  now  in  custody,  under  that  judgmenfP^ 
as  before  mentioned,  then  we  find  for  tbe  prisoner,  and  that 
he  is  not  guilty«"  The  Superior  Court  then  adjourned  to 
the  General  Court,  fof  its  decision,  the  questions  arising 
out  of  the  verdict,  and  especially  the  following  question; 

What  judgment  ftught  the  Superior  Court  of  Princess 
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Anne  to  render  on  the  verdict  aforesaid,  qnder  all  the  cir- 
cumstances ot  the  case  ?'' 

Mr.  Leighf  for  the  prisoner.  The  principal  here  was 
found  guilty,  having  been  tried  at  the  same  Term,  but  he 
was  not  seateqced  at  the  time  of  the  trial  of  the  accessary. 
Could  tlie  accessary  be  tried  before  the  attainder  of  the 
principaV? 

At  Common  Law^  it  is  clear,  that  the  principal  must 
not  only  be  convicted,  but  attainted,  before  the  accessary 
can  be  tried, „2Xi&  convicted:  perhaps  the  accessary  might 
be  indicted,  or  even  arraigned,  before  the  attainder  of  the 
principal,  but  certainly  not  tried.  The  ground  on  which 
this  doctrine  is  founded,  seems  to  be,  that  the  verdict,  only 
ascertains  the  fact,  but  the  guilt  is  not  eondusively  }»t)ved, 
uqtil  the  Court  gives  judgment*  The  chai^  itself  again^ 
the  principal  may  not  be  legal:  the  verdict  may  not  be  con- 
formable to  Law  and  the  evidence,  and  a  new  trial  may  be 
awarded:  these  things  are  not  certainly  fixed  till  the  sen- 
tence is  passed.     [See  Hawk.  B.  2,  ch.  29,  ^  de-41-42; 

3  Insti  231;  2  Inst.  183-4;  2  Hale,  224;  4  Black.  323.] 
These  authorities  say  he  cpnnot  be  tried j  before  attainder 
of  principal:  the  doubt  is  as  to  his  arraignment.   [Sea,  also, 

4  Co,  Rep.  43,  A.;  the  principal  must  be  ac^udged  guilty. 
Foster,  361-2.  > 

It  is  very  true,  that  even  at  ComnHm  Law,  both  principal 
and  accessary  may  be  imlicted  together  in  the  same  Indict** 
ment;  but  ^*  unless  the  accessary  chooses  it,'^  he  cannot  be 
called  on  to  plead,  till  attainder  of  principal.  4  Black,  363* 
[On  this  point  of  the  joint  Indictment,  he  referred  to  Hawk, 
ut  supra,  §  47;  I  C kitty's  Cr.  Lav^,  272.] 

How  is  this  point  afiected  by  Statute  ?  ''  If  any  princi- 
pal offender  shall  be  convicted  of  any  felony,  or  diall  stand 
mute  on  his  arraignment,  or  persist,  after  being  admonished 
by  the  Court,  in  not  answrering  directly  to  the  Indictment, 
or  shall  be  outlawed,  it  shall  and  may  be  lawful  to  proceed 
against  any  accessary,  either  before  or  after  the  faet,  in  the 
nme  manner  as  if  such  principal  felon  had  been  attainted 
hereof,  notwithstanding  such  principal  felon  shall  be 
admitted  to  the  ben^t  of  his  clergy^  pardoned,  or  other- 
wise  delivered  before  attainder,^^  &c.(a) 


(«)  1  Jfev.  Co^  of  1819,  ch.  160,  ^  8. 
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Mr.  Leigh  contended,  that  this  non  obstante^  (or  no/* 
toitkatanding)  chose,  was  a  restrictioa  upon  the  general 
words  in  the  other  part  of  the  clause;  and  that  a  conmciion 
alone  of  the  principal  was  a  sufficient  foundation  for  the  trial 
of  the  accessary,  only  where  the  principal  was  admitted  to 
his  clergy,  was  pardoned,  or  otherwise  delivered;  but  that 
where  neither  of  these  things  occurred  to  the  principal,  he 
must  be  still  attainted,  as  at  Common  Law,  before  you  could 
proceed  to  try  the  accessary.  If  this  was  not  a  restriction, 
there  was  no  way  of  accounting  for  the  use  of  these  expres* 
nons.  Our  Statute  is  nearly  a  literal  transcript  from  the 
Statute  1  •^fme,  eh.  9,  and  Bktcksione  has  giren  the  same 
construction  to  that  Act  [p.  324.]  He  also  thought  that 
Ckiiiy  so  construed  it.  ^  If  the  principal  —  be  convicted, 
but  for  some  extrinsic  eattse,  not  attainted,  the  acces- 
sary shall  be  compelled  to  answer.'^  1  CMtty,  274#Also, 
Foster^  864* 

Mr.  Leigh  admitted,  that  there  were  other  authorities 
which  seemed  in  opposition.  Ifyman*s  Case,  2  Leach, 
925,  and  the  Note  to  the  same;  also,  TVemaine^s  PL 
Croumf  288* 

But,  if  a  eonviction  is  sufficient  without  attainder,  still 
it  is  necessary  that  the  conviction  of  principal  should  b^ 
aUedged  in  the  Indictment  against  accessary,  and  that  the 
judgment  here  should  be  arrested  for  that  reason.  Foster j 
365. 

There  was  another  objection  to  this  verdict.  The  jury 
have  not  determined  whether  he  was  guilty  of  being  acces- 
sary to  murder  in  the  first,  or  in  the  second  degree,  which 
they  ought  to  have  done,  by  the  directions  of  the  Peniten- 
tiary Law.    I  Retf.  Code  of  1619,  ch.  171,  "§  2  and  4. 

Bobertson;  Attorney  General,  contended,  that  the  clause 
called  by  Mr.  L.  the  non  obstante  clause,  could  not  by 
any  means  be  construed  as  a  restriction  on  the  other  part 
of  the  clause:  it  was  not  the  language  of  restriction.  It 
appears  to  be  inserted  from  iabundant  caution,  and  to  shew 
that  although  in  the  case  of  clci^,  pardon,  or  other  deli- 
very, the  principal  could  not  possibly  be  attainted,  yet  the 
accessary  may  be  tried.  The  meaning' of  the  Legislature 
is  this:  If  the  principal  he  convicted,  the  accessary  may  be 
tried,  in  the  same  manner  as  if  such  principal  had  been  at- 
tainted; and,  further,  although  {notwithstanding)  such 
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convicted  principal  be  admitted  to  his  clergy,  pardoned, 
or  otherwise  delivered,  yet  may  the  accessary  be  tried. 

In  addition  to  the  authority  of  Leach  and  JVemaine,  he 
referred  Xo  ComyrCa  Digest^  "Justices,*'  T.  3,  where  it 
is  stated  that  9^  conviction  is  now  sufficient. 

That  it  is  not  necessary  to  alledge  in  the  Indictment  the 
conviction  of  the  principal,  is  evident  from  this,  that  even 
at  Common  Law  they  might  be  indicted  jointly;  in  which 
case  the  conviction  could  not  be  stated.  And  that  it  is 
usual  not  to  alledge  the  conviction.    See  1  Chitty,  271-2. 

He  thought  the  verdict  was  sufficient  If  the  jury  had 
been  of  opinion  that  he  was  guilty,  ais  accessary  to  murder 
in  the  first  degree,  they  would  not  have  said  that  he  should 
be  confined  in  the  Penitentiary-house. 

Th^ourt,  after  mature  examination  of  the  Law,  and 
free  conference,  gave  the  following  opinion: 

"  A  majority  of  the  Court  is  of  opinion,  that  the  prisoner 
may  be  legally  tried,  and  a  verdict  may  be  foupd  against 
him,  before  the  principal,  Throp,  had  received  judgment, 
or  been  adjudged  by.  the  Court  guilty  on  the  verdict.*' 

[In  this  opinion.  Judges  HohneSj  Johnston^  Randolph^ 
G,  Parker y  ancLi?.  E.  Parker ^  concurred;  the  others  dis- 
sented.] 

"  The  Court  is  further  unanimously  of  opinion,  that  the 
verdict  in  this  Case  is  erroneous,  because  the  jury  have  not 
decided  on  the  degree  of  the  prisoner's  offisnce,  hj  deter- 
mining whether  the  prisoner  was  guilty  as  accessary  to  the 
murder  in  the  first  or  second  degree;  and  as  the  said  ver- 
dict was  not  such  an  one  as  Oiight  to  have  been  received 
by  the  Courf,  it  ought,  therefore,  to  be  set  aside,  and  a 
ventre  ybaa^dc  novo  awarded," 
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Andrew  Heath  and  James  M^Kih^  Executors  of 
Andrew  Heath^  deoeased; 

V. 

John  Blakbr  and  Daniel  Kimbleb. 

DebtoiiaBinPeoalforSlOO,eoiidS(ioiMdto|»f  S^-  The Ddcndaalmoved 
the  Court  to  star  prooe«diass»  beeaote  the  peiuUt}-  wu  ioserted  for  the  par* 
pose  of  KJTiQg  Uie  Court  a  jorisdiotioD  which  the  Law  withheld.  Decided^ 
that  the  iSuperior  Court  oo^t  not  to  lottaio  the  motioD,  but  deeUned  deei* 
ding  whether  Ihtt  fiiet  alledgtd  would  avail,  \£  pleaded. 

The  Plaintifis  broa^t  Debt  in  the  Superior  Court  of 
LoudouDi  a^inst  the  Defenchtnts,  upon  a  Bill  Penal^  for 
iilOOi  oooditioned  to  pay  the  principal  sum  of  ^47  77. 
At  the  April  Term,  the  cause  being  on  the  0£Boe  Judgment 
Docket,  the  Defendants  appeared  and  moved  the  Court  **  to 
stay  all  further  proceedings  in  the  ease,  because,  as  they 
alledged,  Uie  sum  actually  due  by  the  Penal  Bill  set  forth 
in  the  Declaration,  would  not,  if  covered  by  a  fair  penalty, 
give  this  Court  jurisdiction  of  the  case;  and  because,  as  they 
alledged,  the  penalty  of  01100  was  inserted  in  the  said  biU 
for  the  purpose  of  giving  to  this  Court  a  jurisdiction  which 
the  Law  has  withheld  from  it,  and  in  fruudem  legis.^* 
That  Court  being  of  opinion,  that  the  practice  in  this  r^- 
speet  ought  to  be  settled,  adjourned  to  the  General  Court 
this  question:  **  Under  the  foregoing  circumstances,  hath 
this  Court  jurisdiction  over  this  Case?'' 

Notes  of  an  argun^ent  by  Counsel  accompanied  the  Case. 

For  the  Plaintiffs,  it  was  urged,  that  the  Superior 
Cpurt  had  jurisdietion,  althuoghthe  penalty  was  more  than 
double  the  sum  seciired  by  that  penalty.  In  5  Bacon,  156, 
it  is  said,  that  bonds  are  usually  oiitered  into  with  penal- 
ties, which  are  to  be  considered  ar  a  compensation  for 
breach  of  die  contract,  but  it  is  no  where  said  that  a  debt 
shall  not  be  secured  by  a  greater  sum  than  double  its 
amount  In  same  volume,  title  ^'  Prohibition,''  there  are 
some  very  ancient  crises  recited,  but  they  do  not  relkte  to 
Bonds,  and  therefore  do  not  apply.  Moreover,  the  reiK / 
son  of  the  prohibition  was,  that  the  sum  was  split  up,  wiUi 
intent  to  defraud  the  Court  of  jurisdiction^  In  diis  Case, 
there  is  no  evidwce  whatever  4hal  such  intent  existed. 
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But  suppose  such  intent  did  exist  Would  it  be  competent 
to  prove  such  intent,  when,  if  proTed,  it  would  not  amount 
to  such  a  fraud  as  would  avoid  the  contract  ?  Counsel  re- 
ferred to  1  Munf,  555,  in  whieh  the  Court  of  Appeals  say, 
**  that  (hey  have  jurisdiction  to  revise  any  judgment  on  a 
bond,  provided  the  penalty  anaounts  to  the  sum  limited  by 
Law.'' 

For  the  Defendants^  reference  was  made,  and  reliance 
had  on  the  Case  of  Button  v.  Lowry  fy  Newell,  in  the  Ge- 
neral Court     (Ante,  42.) 

The  Court  ^*  not  deciding  whether  the  fact  alledged,  that 
the  penalty  was  increased  in  fraudem  legis,  would  be 
available  when  pleaded,  are  unaninin>usly  of  opiaion,  tfiat 
the  Superior  Court  of  Loudoun,  under  the  cireumstapces 
stated  in  the  record,  had  jurisdiction  of  the  Case.^' 
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PREBBKT.^^JBf'ockenbroughf 
Smiih, 

Sunders,  !>  J^tdoes. 

Sempley 

S.E.Parkerj 

Summers, 


John  W.  Keerle^ 
RiCHARB  NoRRis,  Bail  for  Robert  N.  Norris. 

IT  after  office  jadgment  Against  the  Befeodaot  and  bail,  the  appearance  bail,  or 
aoj  oiher  penen,  beeomet  apeeial  btul,  the  judgment  agaiott  the  said  appear- 
ance bail  may  be  aet  ftside«  without  the  Oefendaot'a  pleading  to  ianie 

In  tuch  ease,  the  judgment  stands  aonfirmed  against  the  Defendant^  although 
aet  aside  as  to  the  Mil. 

The  Clerk  oagfat  to  malce  an  expiiess  ctitrj  in  the  Order  Book,  that  the  jodg. 
inent  I*  set  aside  as  to  the  bail ;  but  an  omission  to  do  so  will  not  charge  the 
bail,  and  the  entiy  of  special  bail  by  tfie  fippearance  bail,  does  virtuiuljr  let 
aside  the  judgment  against  the  said  appearance  bail. 

The  Plaintiff  instituted  an  action  of  Debt  in  the  Si»perior 
Court  of  Culpeper  against  Robert  N.  Norris^  on  a  promis- 
sory note.  Bail  being  required,  Richard  Norris  became 
his  appearance  bail.  The  Defendant,  Robert^  having  failed 
to  appear,  an  office  judgment  was  entered  against  him  and 
Richard  the  appearance  bail,  at  the  Rules  held  on  the  8th 
December,  1819,  for  the  debt  in  the  declaration  mentioned, 
with  interest  and  costs.  At  the  Terip  of  the  Superior  Court 
held  on  the  SOth  March,  1820,  the  said  Richard  Norria 
came  into  Court,  and  became  special  bail  for  the  said  Ro^ 
bert.  At  the  same  Term,  on  the  7th  April,  1820,  the  Plain- 
tiff  came,  **^ai*d  tht  Defendant  having  given  special  bail, 
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and  he  still  failing  to  appear  and  plead  to  issue/'  therefore 
judgment  was  entered  against  the  Defendant,  Robert  N. 
Norris^  for  the  debt  in  the  declaration  mentioned,  with  in- 
terest and  costs.  On  the  19th  April,  1820,  the  Plaintiff 
sued  out  a  Fieri  Facias  against  the  Defendant  Hobert^ 
which  was  returned  **  ntUla  bona^*^  and.  on  the  24th  July, 
1820,  the  Plaintiff  sued  out  a  Ca.  So,  against  the  said  De- 
fendant, which  was  executed,  and  the  body  committed  to 
jail..  At  the  Term  of  th6  Superior  Court  held  the  7th  Sep- 
tember ensuing,  the  following  entry  was  made:  ^'The 
Plaintiff,  by  his  Counsel,  moved  the  Court  to  correct  a  final 
judgment  entered  by  the  Clerk  on  the  Office  Judgment 
Docket  after  the  last  Term,  alledging  that  judgment  ought  to 
have  been  entered  finally  against  the  appearance  bail  as  well 
as  Defendant,  because  the  appearance  bail,  although  be  enter- 
ed special  bail,  failc^d  to  set  aside  the  office  judgment.  And 
the  Court  not  being  advised  what  judgment  on  the  preitii- 
ses  to  give,  doth  adjourn,  for  novelty  and  difficulty,  to  the 
General  Court,  the  following  questions,  to  wit: 

1.  Does  the  entry  of  special  bail  by  the  appearance  bail, 
after  an  office  judgment. confirmed  at  Rules,  virtually  set 
aside  the  judgment  against  the  said  appearance  bail? 
.  2.  If  it  does  not  virtually  set  such  office  judgment  aside, 
can  the  Clerk  legally  enter  final  judgment  against  the  De- 
fendant, and  not  against  the  appearance  bail  ? 

3.  If  it  be  error  to  enter  the  final  judgment  as  the  Clerk 
has' entered  it,  viz:  against  the  Defendant  only,  and  not 
against  the  bail,  can  the  C6urt  at  the  succeeding  Term,  up* 
on  motion,  correct  such  error,  and  direct  a  judgment  to  be 
entered  against  the  appearance  bail  without  any  notice  to 
him? 

Brockenbtough^  J.  delivered  the  opinion  and  judgment 
of  the  Court,  to  the  following  effect: 

The  Plaintiff  instituted  an  action  of  debt,  on  a  promis- 
sory note,  against  Robert  N.  NorriSf  who  gave  Richard 
Norria  as  his  appearance  bail.  An  office  judgment  was 
rendered  against  the  Defendant  and  bail,  and  at  the  next  ses- 
sion of  the  Superior  Court,  the  said  appearance  bail  became 
special  bail,  and  the  Defendant  not  having  pleaded  to  the 
actibn,  the  judgment  at  the  end  of  the  Term  stood  con- 
firmed against  him,  but  the  Clerk  did  not  enter  it  as  con- 
firmed against  the  appearance  t^ail.  The  execution  issued 
against  the  Defendant  alone,  and  proved  iaefiectual.    At  the 
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succeeding  Superior  Court,  the  Plaintiff  moved  the  Court 
to  correct  what  he  contended  was  an  error  of  the  Clerk  in 
entering  the  final  judgment  after  the  preceding* Term,  •*  al- 
ledging  that  judgment  ought  to  have  been  entered  finally 
atgainst  the  appearance  bail,  as  well  as  the  DeTendant,  be- 
cause the  Appearance  hail,  although  he  entered  special  bail^ 
failed  to  set  aside  the  Office  Judgment."  The  Judge  of 
that  Court  thereupon  adjourned  to  this  Court  the  following 
<juestion:  "Does the  entry  of  special  bail  by  the  appear- 
ance bail,  after  an  O.lBc^  Judgment  confirmed  at  Rules,  vir* 
tually  set  aside  the  judgment  against  the  said  appearance 
baili^'' 

The  proper  solution  of  this  question  depends  on  the  cor- 
rect construction  of  the  Act  of  Assembly.  The  language 
is  as  follows:  "  Every  Judgment  entered  in  the  office 
against  any  Defendant,  or  against  any  Defendant  and  bail, 
or  against  any  Defendant  and  Sheriff,  shall  be  set  aside,  if 
the  Defendant  at  the  succeeding  Term,  &c.  shall  be  allow- 
ed to  appear*  without  bail,  put  in  good  bail,  being  ruled  so 
to  do,  or  surrender  himself  in  custody,  and  skali plead  id 
issue  immedialefy.'*  (a)  Another  clause  of  the  Act  will 
throw  light  on  this  subject  The  Sheriff  is  directed  to  re- 
turn the  names  of  the  bail,  and  the  bail  bond,  or  a  copy, 
on  the  day  €(f  appearance.  **  And  if  the  Defendant  shall 
fail  to  appear  accordingly^  and  give  special  baily  the  bail 
for  appearance  may  defend  the  suit,  and  shall  be  subject  to 
the  same  judgment  and  recovery  as  the  Defendant  might 
or  would  be  subject  to,  if  he  had  appeared  and  given  spe- 
cial bail.'' (6),  The  condition  of  the  bail  bond  is,  that  the 
Defendant  do  appear  to  answer  the  Plaintiff  of  his  plea. 
He  must  appear  according  to  the  exigency  of  the  writ,  and 
thist  appearance  is  effected  by  putting  in,  and  justifying  bail 
to  the  action,  (c)  The  condition,  then,  of  the  bail  bond  is 
complied  with,  by  putting  in  bail  to  the  action,  if  done  in 
due  time,  (rf)  Bail  to  the  action^  is  what  is  known  to  the 
Statutes  of  Virginia  by  the  term  Special  Bail.  His  under- 
taking is  different  from  that  of  the  appearance  bail;  it  is, 
that  if  the  Defendant  be  cast  in  the  suit,  he  will  pay  and 
satisfy  the  condemnation  of  the  Court,  or  render  his  body 


a)  I  Rev.  Code  of  1819,  oh.  188,  4  77,  p.  508. 


i^j  lb.  %  45,  p.  500. 
c)  3  Black.  Com.  «90. 
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ia  executioni'  or  that  the  special  bail  will  do  it  for  him.  If 
this  kiDd  of  bail  be  put  in,  in  due  time,  the  appearance  bail 
is  disch^^rged.  What,  then,  is  the  due  time  t  In  the  Case 
of  Dunlopav.  Laporte^  (e)  it  was  decided  that  the  appear*- 
ance  bail  ha(d  a  right  to  become  special  bail,  not  only  OD  the 
return  day  of  the  writ>  or  at  the  first  Term  after  the  Office 
Judgment  rendered,  but  even  at  the  second.Term  after  the 
appearance  Jiail  himself  Jiad  defended  the  suit,  and  bad 
pleaded  for  the  principal.  That  second  Term  was  decided 
to  be  dtie  iime  for  putting  in  special  bail,  because  at  that  ' 
Tery  time,  the  Defendant  himself  is  allowed  to  appear  by 
putting  in  special  bail,  although  he  had  been  before  in  de* 
fault,  and  was  then  allowed  to  plead  to  issue. 

It  is  true,  that  as  to  the  Defendant  himself,  the  Office 
Judgment  cannot  be  set  aside,  without  pleading  to  issue, 
as  well  as  giving  good  bail,,  where  bail  is  required.  But 
we  do  not  think  that  as  to  the  appearance  bail,  a  plea  by 
the  Defendant  IS  necessary  to  set  aside  the  Office  Judgment. 
If  (he  Defendant  be  allowed  ^'  to  appear,  without  baQ,"  the 
appearance  bail  is  discharged  by  the  act  of  the  Court,  with* 
out  pleading:  so,  ^<if  he  surrender,  himself  in  custody,'' 
the  bail  is  discharged,  whether  the  Defendant  plead,  or  not: 
'  in  like  manner,  if  the  Defendant  ^'put  in  good  bail,  being 
ruled  so  to  do,''  tbe  appearance  bail  is  discharged.  I.Be- 
cause  that  is  the  due  time  allowed  by  the  Court  for  the 
Defendant  to  appear:  And  2.  Because  the  undertaking  of 
the  two  kinds  of  bail  being  different  from,  and  incompa- 
tible with,  each  other,  they  cannot  both  stand  together. 
The  Law  does  not  authorise  the  Plaintiff  to  have  a  double 
security,  existipg  at  the  same  time,  namely,  a  security  for 
the  appearance  of  the  Defendant,  and  when  that  is  effected  . 
by  the  authority  of  the  Court,  another  security  (in  additioi) 
thereto,)  for  the  payment  of  the  debt,  or  tbe  surrender  of 
the  Defendant's  person.  . 

Why  should  a  plea  be  necessary  for  the  discharge  of  the 
appearance  bail  ?  It  is  necessary  for  the  Defendant,  because 
without  it,^  he  cannot  show  that  he  does  not  owe  the  debt, 
or  has  paid  it,  or  present  any  other  bar  to  the  Plaintiff's 
action:  but,  for  the  bail,  it  is  not  necessary,  because  all  that 
13  required  of  him,  is,  that  the  Defei^Jant  should  appear, 
and  that  being  effected,  it  is  not  important  to  him  that  the  " 
Defendant  should  offer  any  bar  to  the  Plaintiff's  action. 


[e)  I  Ben,  ^  Munf,  f3. 
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By  the  45th  section*  of  the  said  Act,  if  the  Defendant 
fail  to  appear  on  the  return  day  of  the  writ,  the  appearance 
hail  may  defend  the  suit  It  has  never  been  doubted,  that 
under  this  Law/  the  appearance  bail  niight  defend  (he  suit^ 
as  weir  after  Office  Judgment,  as  on  the  return  day  of  the 
writ.  It  is  every  day's  practice.  Then  what  says  this 
Law,  as  understood  by  the  Courts  ?  If  the  Defendant  fail 
to  appear  and  give  special  baiJ,  the  appearance  bail  nuB^ 
defend  the  suit,  and  in  such  case,  he  is  subject  to  the  same 
judgment  as  the  Defendant  would  be  subject  to,  if  he  had 
appeared  and  given  special  bail.     But,  if  the  Defendant 

S' ves  special  bail,  then  the  appearance  hail  maj/  not  defend 
e  jsuit,  and,  therefore^  will  not  be  subject  to  the  same 
judgment  as  the  Defendant 

For  these  reasons,  (and  by  adopting  the  maxim,  refers 
enda  singula  Binguiis^)  we  are  all  of  opinion,  that  the 
words  ^^  and  plead  to  isstte,^  &c.  apply  to  tlie  Defendant 
in  every  case  where  he  means  to  set  aside  the  Office  Judg* 
meat,  but  that  they  apply  to  the.  appearance  bail,  or  Sheriff 
only,  where  no  special  bail  is^iveo. 

When  the  special  bail  is  put  m,  it  is  proper  th^t  the  judg- 
qxent  gainst  the  appearance  bail  should  be  expressly  set 
aside,  ai^d  tde  Clerk  ought  sa  to  enter  it  in  the  order  book. 
But,  the  omission  of  the  Clerk,  so  to  enteral,  ought  not  to 
place  the  bail  in  a  worse  situation  than  he.  b  placed  .in  by 
the  Law. 

The  following  is  to  be  entered  as  die  judgment  of  the 
Court: 

*^  The  Court  is  unanimously  of  oipinioi^  and  doth  decide, 
that  the  entry  of  special  bail,  by  the  aj^arance  bail,  after 
an  Office  Judgotent^  confinned  at  Rules,  does  virtually  set. 
aside  the  judgment  against  the  said  appearance  bail,  which 
U  ordered  to  be  certified  to  the  Superior  Court  of  Culpeper* 
This  decision  renders  it  unnecessary  to  decide  the  other 
questions  adjourned/^ 
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Ex  parte  Robert  W.  Collins. 

The  Clerk  of  a  Simerior  Court  of  Law  oannot  be  permitted  to  ^raetiee  m 
Attorney  in  the  Court  of  whieb  be  it  Clerk,  notwkhttaiMlmg  hii  Uoenie  to 
practice  Law  in  all  the  Couru  i)f  the  Commonwealth. 

The  applicaiit  is  Clerk  of  the  Superior  Court  of  La>v 
for  Lewis  county,  and  is  also  licensed  to  practice  Law  in 
the  Courts  of  the  Commonwealth.  He  applied  tp  the  said 
Superior  Court  to  be  permitted  to  practice  as  Counsel  and 
Attorney  in  that  Court,  on  taking  the  oaths  prescribed  by 
Law.  That  Court  adjourned  to  the  General  Court,  the 
following  questions:  1.  May  the  Clerk  of  a  Superior  Court 
of  Law,  who  is  also  licensed  to  practice  as  Counsel  and 
Attorney  in  the  Courts  of  the  Commonwealth,  be  admitted 
to  practice  In  the  Court  of  which  he  is  Clerk,  on  taking  the 
oaths  .prescribed  by  Law?  2.  Does  the  admitting  such  ap- 
plicant to  take  the  oaths  of  Counsel  and  Attorney,  and  to 
practice  as  such  in  the  Court  whereof  he  is  Clerk,  operate 
as  a  virtual  abandonment  of  his  office  as  Clerk,  so  as  to  ren* 
der  the  same  vacant,  or  may  the  functions  of  both  offices 
be  discharged  by  the  same  person,  at  the  same  time  ?  The 
application  of  the  Clerk  was  founded  on  this  proposition^ 
that  the  Act  of  A8sembly(a)  only  prohibited  the  Clerks  of 
County  Courts  from  appearing  and  pleading  as  Attornies 
in  their  own  Courts,  and,  therefore,  did  not  apply  to  him. 

Opinion  lind  judgment  of  the  Court: 

The  Cburt  is  unanimously  of  opinion,  that  the  duties  of 
Clerk  of  a  Superior  Court  of  Law,  and  of  Counsel  and  At- 
torney in  the  same  Court,  are  incompatible  with  each  other, 
and  that  they  interfere  so  much  one  with  the  other,  that 
there  is  danger  lest  they  might  not  both  be  executed  with 
impailiality  and  honesty,  and  therefore  this  Court  doth  de* 
cide,  that,  according  to  the  Common  Law  (5)  of  the  land, 
the  Clerk  of  a  Superior  Court  ought  not  to  be  permitted 
to  take  the  oaths  prescribed  by  Law  for  Counsel  and  At- 
tornieS)  nor  to  practice  as  such  in  the  Court  of  which  he 
is  Clerk.  ' 

This  decision  renders  it  unnecessary  to  decide  the  se* 
cond  question. 


(a)  iJUo,  ^ed^of  1819,  oh.  76,  §  13. 

lb)  5  Mac.  Mr,  p.  »4;  tit.  «  Offiees^*.  &«.  letter 


K;  iifUf.100. 
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The  Commonwealth^ 

Nathaniel  Hooper,  Richard  Gillam^  Joseph 
Gill  AM  and  William  Gill  am. 

This  Case  was  adjourned  by  the  Superior  Court  of  Scott 
coauty,  and  presented  only  the  folio wiK  point:  The  De- 
fendants were  jointly  indicted  for  an  afiray;  two  were  ac* 
qbitted/and  two  convicted  by  the  jury.  The  question 
was,  whether  the  fee  to  the  Attorney  prosecuting  for  the 
Commonwealth,  of  ten  dollars,  given  by  the  Act  of  Assem- 
1>lyy  (a)  should  be  taxed  in  the  bill  of  costs  against  each 
Defendant  convicted. 

Judgment  ofL  the  Court: 

The  Court  is  of  opinion^  and  doth  decide,  that  in  this 
Case  an  Attorney's  fee  of  ten  dollars  ought  not  to  be  taxed 
in  the  bill  of  costs  against  each  Defendant,  it  not  appearing 
that  the  two'  Defendants  against  whom  the  judgment  was 
rendered,  had  severed  in  their  defence. 

(a)  1  Bev.  Code  of  1U9»  di.  69,  %  67,  p.  Ul. 


The  Commonwealth  v.  Jacob  L.  Brownwell, 

The  removal  of  an  Tndtetment  from  a  Coanty  to  a  Saperior  Court,  hj  ooosent 
of  the  Attorney  fbr  the  Commonwealth,  and  the  DelendaDt,  gives^no  jurisdis* 
tiob  to  the  Superior  Court  to  try  it. 

The  Defendant  was  indicted  for  an  Assault,  in  the  Couor 
iy  Court  of  Greenbrier.  After  several*  trials  in  which  the 
jury  couhl  not  agree,  the  Attorney  prosecuting  for  the  Com- 
monwealth, and  the  Defendant,  agreed,  and  the  County 
Court  thereupon  ordered,  that  the  cause  should  be  remov* 
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ed,  and  placed  on  the  Docket  o{  the  Superior  Court  of  said 
county,  and  there  irhd,  A  motion  ^was  made  to  the  said 
Superior  Court,  to  place  the  said  Cause  on  that  Docket, 
and  the  Judge  of  the  Court  adjourned. to  the  General  Court 
the  question,  whether  he  ought  to  permit  it  to  be  docketed 
in  his  Court 

The  Court  was  of  opinion,  that  the  Law  pointed  out  the 
manner  in  which  prosecutions  ihay  be  commenced  in  the 
Superior  Court,  and  for  what  causes,  and  in  what  manner, 
all  suits  may  be  removed  from  a  County  or  a  Corporation 
Court  to  a  Superior  Court,  (a)  but  that  the  mere  consent  of 
parties  is  not  one  of  the  methods  prescribed^  and  therefore 
decided,  **  that  the  Indictment  in  the  record  mentioned, 
ought  not  to  be  placed  upon  the  Docket  of  the  said  Supe- 
rior Court'* 


(a)  1  B0O,  Code  of  1819,  oli.  69,  §  48,  49,  ^  9S%. 


William  Jonbs  v.  The  Gomhomwealth. 

A  Writ  of  Error  euknot  be  grROted  by  a  judge,  in  vacation,  to  a  Defendant, 
aganst  whom  there  hat  been  a  judgment  in  behalf  of  the  Commonwealth, 
'  for  a  nuidemeanor. 

The  Plaintiff  in  Error  was  presented  by  the  Grand  Jury 
impannelled  in  the  County  Court  of  Spottsylvania,  as  an 
Overseer  of  the  Road,  for  not  keeping  it  in  repair.  An 
issue  being  made  up,  the  jury  assessed  his  fine  to  eighteen 
dollars,  and  the  Court  gave  judgment  against  him  for  the 
fine  aifd  costs.  Jones  applied  to  the  Judge  of  the  Superior 
Court  of  "Spottsylvania,  during  the  vacation  of  the  said 
Court,  for  a  Writ  of  Error  to  the  judgment,  assigning  suo- 
dry  errors  in  the  record.  That  Judge  awarded  the  writ, 
in  vacation,  and  directed  the  Clerk  to  endorse  thereon  that 
it  was  to  operate  as  a  Superiedeas  to  all  proeeedings  under 
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the  Judgment.  At  the  succeeding  Term  of  the  Superior 
Court,  in  October,  1820,  t^e  Attorney  prosecuting  for  the 
Oommonweahh  moved  the  Court  to  quash  the  said  Writ, 
Jbecause  it  was  awarded  by  the  Judge  in  vacation,  and  there- 

•fore  vrts  improvidently  issued.  That  Court  adjourned  to 
the- General  Court,  this  question:  *'Can  a  Judge  of  the 
General  Court,  during  (he  vacation  of  a  Superior  Court, 
lawfully  award  a  Writ  of  Error  to  a  judgment  (against  a 
Defendant,)  of  the  County  or  Corporation  Court,  in  the  case 

'  of  a  prosecution  in  behalf  of  the  Commonwealth,  for  a  mis- 
^lemesnor;  and  ought  this  Writ  of  Error  to  be  quashed  ?" 

Brockenbroughy  J.  delivered  the  opinion  of  the  Cotnrt: 

The  Plaintiff  in  this  Writ  of  Error  was  presented  in  the 
County  Court,  for  failing  to  keep  a  road  in  repair,  he  being 
a  surveyor  thereof,  and  on  the  trial  he  Was  fined  by  the 
Jury,  and  judgment  was  rendered  against  him  b||the  Court. 
During  the  vacation  of  the  Superior  Court,  application  was , 
made  to  the  Judge  of  the  Court  for  a  Writ  of  Error,  and 
it  was  awarded.  At  the  next  session  of  the  Superior  Court, 
the  Attorney  for  the  Commonwealth  moved  the  Court  to 
quash  the  Writ,  as  being  improvidently  awarded,  and  the 
question  adjourned  here,  and  no3V  to  be  decided,  is,  whe- 
ther a  Judge,  in  vacation,  may  award  a  Writ  of  Error  to  a 
judgment  for  a  misdemesnor,  in  behalf  of  the  Common- 
wealth, against  a  Defendant,  ahd  whether  this  Writ  ought 
to  be  quashed  ? 

It  has  heretofore  been  decided  in  this  Court, (a)  that  the 
Act  of  Assembly  which  authorises  Writs  of  Error  and 
Supersedeas  to  be  granted  by  a  Circuit  Court,  or  a  Judge 
of  the  General  Court,  to  the  judgment  of  a  County  or  Cor- 
poration Court,  applies  only  to  Civil  Cases,  (A)  but,  that 
the  Common  Law  Writ  of  Error  may  be  granted  to  sucH 
judgment  on  the  application  of  a  Defendant,  and  without 
the  approbation,  or  mandate  of  the  Attorney  General.  In 
that  case,  it  was,  however,  only  decided  that  it  might  be 
granted  by  the  Court:  and  as  our  Statute  does  not  autho- 
rise a  Judge,  in  vacation,  to  grant  it,  we  must  next  en- 
quire, whether  by  Common  Law  that  power  belonged  to 


is!f 


Enumud  Temple  ▼.  The  Comnumweakh,  I  Virginia  C«»es,  163. 
Bev;  Code  of  ISlO,  ch.  69,  %  5S.  p.  SST. 
29       . 
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bim.  Although  in  Engfand,  it  is  speken  of  in  misdemes- 
nors  as  a  Writ  of  Right,  yet  this  is  only  intended  where 
there  \s  probable  cause  of  error.  It  does  not,  therefore, 
issue  as  a  matter  of  course,  but  under  the  fiat  of  the  At- 
torney General.  If  he  improperly^  refuses,,  and  probable 
grounds  are  laid,  the  Court  will  order  himj(c)  the  Attor- 
ney General  may  also  take  the  opinion  of  the  Court  l)efore 
it  is  granted,  (c)  It  is  clear,  then,  that  the  Writ  does  not 
issue  aa^  of  course,  but  that  some  Tribunal  must  first  judge 
of  the  probable  cause  of  error.  That  Tribunal  is,  in  Eng- 
land, first  the  Attorney  Genera],  and  on  his  failure,  the 
Court  itself.  Here  we  exclude  the  Attorney  General  from 
all  participation  in  such  power,  because  no  such  preroga- 
tive is  allowed  him,  (nor  even  to  our  chief  Executive  Mir 
gistrate,)  by  our  Constitution.  It  is  then  the  Court  itself 
which  must  judge  of  the  probable  cause  of  error,  and  the 
Judge,  in  vacation,  is  not  vested  with  such  power  by  the 
Common  ^w. 

The  following  judgment  of  the  Court  is,  therefore,  to  be 

certified  to  the  said  Superior  C5urt: 

'       -  / 

"  The  Court  is  unanimously  of  opinion,  a^nd  doth  decide, 
that  a  Judge  of  the  General  Court,  during  the  vacation  of 
a  Superior  Court,  cannot  .lawfully  award  a  Writ  of  Error 
to  a  judgment  (against  a  Defendant,)  of  a  County  pr  Cor- 
poration Court,  in  the  case  of  a  prosecution  in  behalf  of  the 
Commonwealth,  for  a  misdemesnor;  and  that  the  Writ  of 
Error  awarded  in  this  Case,  ought  to  be  quashed,  as  having 
tmprovidently  issued. '^ 


{e)  1  ChithfU  Cr.  Lam, 749 1  i  Bktck.  Com,  S9Uti  i  Aarow,  ft551. 


Digitized  by 


Google 


NOVEMBER  TERM,  1820.  227 

The  GoHHONWBALTH  V.  Mark  l^ERDUE  and  Sa- 
.HUEL  DiLLioN^  Seoior. 

If  two  penooi  be  iiidiQ|.ed  tor  an  ftfiray,  snd  aequUted  of  the  aflrtj,  bat  the 
terdtet  find  oiie  of  them  guil^  of  an  aBsault  against  the  other,  and  there  if 
no  separate  Count  ehai^gine  the  assault,  judgment  ought  to  be  rendered  on 
that  mdietment  in  &vor  of  both  Defendants. 

These  two  DefeDdants  were  indicted  before  the  Superior 
Court  of  Praoklln  county,  for  an  affray  in  assaulting  and 
beating  each  other,  'Uo  the  terror  of  sundry  citizens  then 
and  there  assembled^  &c."  The  verdict  of  the  jury  acquit- 
ed  both  of  them  of  the  affray^  but  found  the  Defendant 
Dillion  guilty  of  a  breach  of  the  peace  in  assaulting  the 
other  Defendant,  Perdue^  and  found,  conditionally,  that 
if  the^  Law  be  against  the  said  Dillion^  then  they  find  him 

Silty,  ami  assess  his  fine  to  one  dollar;  but  if  the  Law  be 
r  him,  then  they  find  him  not  guilty.  The  question  was 
adjourned  to  this  Court,  what  judgment  should  be  render- 
ed in  this  Case. 

Brochenbroughj  J.  delivered  the  opinion  and  judgment 
of  the  Court: 

It  was  competent  for  the  Attorney  prosecuting  for  the 
Commonwealth  to  insert  in  his  Indictment  separate  Counts, 
charging  each  Defendant  with  an  assault  and  battery,  and 
in  such  case  the  jury  might  have  convicted  cither  or  both 
of  the  Defendants  of  the  assault,  although  they  should  be 
acquitted  of  the  affray;  as  he  has  not  done  so,  but  has  pro- 
ceeded to  trial  on  the  joint  offence  charged  against  both,  he 
cannot  obtain  judgment  against  one  of  them  for  a  separate 
offence  which  is  not  charged  against  him.  The  following 
judgment  is  to  be  entered:  '<  The  Court  is  unanimously  of 
•  opinion,  and  doth  decide,  that  as  there  is  no  separate  Count 
in  this  Indictment,  charging  the  Defendant  DiiUon  with 
an  assault  on  the  other  Defendant,  PerduCy  and  as  both 
Defendants  are  aquitted  of  the  affray  with  which  they  are 
charged,  judgment *Quist  be  rendered  in  this  Case  for  both 
Defendants,  which  is  to  be  certified. '^ 


Digiti 


zed  by  Google    ^ 


22S  NOVEMBER  T£RM^  IHM. 

George  Angel  r.  The  Comhomwealth. 

Iq  an  Indietmcnt  for  the  larceny  of  hank  notes  aoiider  the  Sutute  of  t  SI 9,  It  if 
not  necessary  that  it  ihould  charge,  that  the  slealiDg  was  from  the  possession 
of  any  one. 

This  was  an  application  for  a  Writ  of  Error  te  a  judg* 
ment  pronounced  against  the  prisoner  in  Washington  Su- 
perior Court    The  Case  is  fully  stated  in  the  opinion  of  this 
Court,  pronounced  by  Brockenbrough,  the  presiding  mem- . 
her  thereof. 

The  prisoner  was  indicted  fa  the  Circuit  Court  of  Wash- 
ington for  larceny  of  bank  notes,  and  the  Indictment  charg- 
ed them  to  be  *'  Ihe  property  and  bank  notes**  of  James 
White.  A  verdict  was  rendered  against  him,  aD<]  judg- 
ment. The  Statute  (a)  declares,  ^'  that  if  ^ny  person  shall 
steal,  or  take  by  robbery, /rom  the  possession  of  any  other 
person^  any  bank  note,  &c.  the  person  so  offending,  shSll  be 
deemed  guilty  of  felony,  and  shall  be  punished  in  the  same 
manner  as  for  stealing,  or  taking  by  robbery,  goods  and 
chattels.'^  An  application  is. made  for  a  Writ  of  Error, 
and  the  objection  taken  to  the  Indictment  is,  that  it  does 
not  charge  that  he  stola  them  from  thfi  possessi§m  ot  any 
person.  The  expression  in  the  act,  "  from  the  possession,'^ 
may  well  be  construed  to  apply  to  the  ^'  taking  by  robbe- 
Ty^'*  (that  word,  robbery^  being  the  immediate  antecedent 
of  that  expression,)  and  not  to  the  stealing.  Thei/rhole 
of  the  clause  must  be  taken  together:  the  stealing  of  bank 
notes  is  put  on  the  same  footing  as  the  stealing  of  goods; 
and  as.  it  is  not  necessary  to  constitute  the  latter  offeiiae, 
that  the  larceny  should  be  from  the  person,  that  is,  the  ac- 
tual possession  of  another,  so  neither  can  it  be  necessai^  in 
the  former.  It  is  not,  therefore,  necessary  so  to  charge  it 
in  the  Indictment.  We  are,  therefore,  unanimously  of 
opinion,  that  the  application  for  a  Writ  of  Error  be  orer-  « 
ruled. 


(g)  1  Hev.  Code  of  1819»  cb.  IM,  ^  8,  p.  581. 
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» 

HoGUE  &  F14ANAGAN  r.  Charles  W.  Cottle, 
Sheriff  of  Kaoawba,  and  bis  Securities. 

A  motion  maf  be  nade  again tt  a  SherifT,  aod  hit  •eeoritirt,  for  the  failare  of 
h'n  Deputy  to  pay  lo  the  PlaititilT  money  levied  by  the  said  Deputy  on  exe» 
ention. 

Sneh.  motioa  need  not  be  made  at  the  next  saeoeedhig  Court  after  ilie  retnm 
da}'  of  the  exeeation,  but  may  be  made  at  a  sobiequent  Court 

The  PlaintiflTs  sifed  out  execution  against  the  goods  of 
Roheri  Tlamilton^  returnable  1st  January,  1818,  which 
was  placed  in  the  hands  of  the  Deputy  of  the  Defendant, 
CottUj  who  returned  it  satisfied.  The  amount  not  being 
paid  to  the  Plaintiffs,  they  moved  the  Court  at  its  session 
in  May,  1820,  against  the  Defendants,  the  High  Sheriff, 
and  his  securitres,  for  the  amount  of  the  judgment,  with 
interest,  at  the  rate  of  15  per  centum  per  annum,  from  the 
return  day  of  the  execution.  The  questions  adjourned  by  • 
the  Superior  Court  of  Kanawha^  are  these:  1.  Can  the 
Plaintiffs  "recover  in  this  case  a  judgment,  by  motion,  the 
notice  not  being  to  the'  next  succeeding  Court  after  the 
return  day  of  the  execution  }  2,  Can  the  Plaintiffs  recover 
by  motion  against  the  Sheriffs  and  his  securities^  for  fail- 
ing to  pay  the  money  levied  by  execution  by  the  Deputy 
of  the  Defendant,  Cottle  ? 

The  answer  to  these  questions  depends  on  the  C9nstruc- 
tion  of  several  Acts  of  Assembly,  (a)  The  aqswer  to  the 
first  question,  it  was  believed,  was.  settled  affirmatively 
by  the  Court  pf  Appeals.  The  term  **  next  succeeding 
Couri^*^  was  supposed  to  be  used  emphatically  io  give  the 
Plaintiff  a  right  to  proceed  immediately,  and  did  ^oot  conr 
fine  him  to  that  particular  Court,  in  exclusion  of  a  subse- 
quent Courts  for  which  exclusion  no  sound  reason  can  be 
given.  As  to  the  second  question,  the  Court  was  of  opi- 
nion, that  the  Act  of  1793  gave  the  remedy,  by  motion 
against  the  Sheriffs  for  the  default  of  his  Deputy j  and  that 
the  Act  of  1806  gave  the  same  remedy  against  the  securi- 


(a)  Rev.  Cocfe  of  1794.  ch.  151,  §  5t  ;  amended  by  (wfc^« of  1803  and  18O0;} 
9  Rev.  Code  of  180^,  ch  43,  §  2,  and  eh.  97,  §  4.  The  subject  is  now  to  be 
found  in  1  Rev  Code  of  1819,  ch.  134,  §  48,  with  some  amendmebu.  The 
term  '*  next  auceeeding'  CmtPi'^  is  still  retained.  Aa4  the  motion  against  the 
''seeorities  and  represmtaUves  j(»»7>/2y  from  the  Act  of  1803,  instead  of  the 
words  lued  in  th«  Act  of  1806. 
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ties  of  the  Shel*iff^  as  the  former  gave  against  (he  Sheriff 
himself. 
The  following  judgment  was  entered: 

<<  The  Court  is  unanimouisly  of  opinion,  and  doth  decide, 

1.  That  the  Plaintiffs  in  this  Case  may  recovers  judgment 
by  motion,  although  the  motion  was  not  made  at  the  next 
succeeding  Court  after  the  return  day  of  the  execution. 

2.  That  the  Plaintiff  may  recover  by  motion  a^painst  the 
Sheriff,  and  his  securities,  for  the  failure  of  the  Deputy  of 
the  said  Sheriff  to  pay  money  levied  on  execution  by  him/' 


£x  parte  Colin  Clarkb. 

Wheo  Btk  executor  has  been  removed  from  office,  and  an  adminutralor  <k  btmit 
non  hfif  been  subitUutcd  in  his  place,  under  the  Act  of  Astembly,  anottuir 
person  having  equal  right  with  the  substituted  admifustrmtor  cannot  come  in 
at  a  subsequent  Term,  and  be  allowed  to  administer,  the  power  of  the  Court 
over  the  subject  hating  ceased. 

Robert  Graham^  executor  of  James  l^yle^  deceased, 
having  l^en  rec^uired  to  give  additional  security,  and  hav- 
ing failed  to  do  so,  his  power  was  revoked  and  annulled  by 
this  Court,  at  a  former  Term,  November,  1819,  and  James 
l^yUy  one  of  the  legatees  of  the  testator,  was,  at  the  same 
time,  substituted  as  administrator  de  bonis  non  with  the 
will  annexed,  in  the  place  of  the  said  Graham,  This  was 
done  under  the  authority  of  the  Act  of  Assembly,  (a)  Mr. 
Clarke^  the  applicant,  who  had  intermarried  with  another 
of  the  legatees,  now  moved  the  Court  to  allow  him  also  to 
qualify  as  administrator  of  the  same  estate,  and  to  be  asso- 
ciated with  the  present  administrator;  this  was  claimed  as 
a  right,  and  he  had  also  the  consent  of  the  present  repre- 
sentative. 


(a)  1  Jicv.  Code  of  1819,  eh.  IM,  ^  41«  p.  ^95, 
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The  Court  were  of  opinioD,  that  although  tfie  present 
applicant  might  hav^  been  appointed,  together  with  Lyle^ 
at  the  time  the  executor  was  removed  from  the  office,  yet 
it  was  now  too  late:  the  authority  grants  to  the  Court  to 
substitute  an  administrator  in  the  place  of  the  executor,  has. 
been  already  exercised;  it  is /unctusofficto^  and  (no  objec- 
tion having  been  made  to  the  present  administrator,)  this 
Law  does  not  give  the  Court  the  power  to  appoint  another 
administrator,  or  associate  another  with  the  present 


William  Angel  v.  The  Commonwealth. 

AlUiddgfa  the  StAtote  againtt  aolawfal  ihootiofi,  he.  alBxet  a  poaaltr  when  the 
«ec  is  done  wiUi  intent  to  maioL,  dk&gare,  ditable  or  kill,  (in  the  (utjanetiTe,) 
vet  the  lodiotment  should  ohnve  the  mtenb  eoouinotively. 
Aithoogh  oi?  of  the  intents  be  laio,  ret  proof  of  miner  supports  the  lodietiiient 
After  a  rerdict  against  a  prisoner,  he  cannot  move  in  arrest  of  Judrakent,  that 
be  was  not  examined  for  the  felony,  of  whiefa  he  was  iodieteo.  The  objec- 
tion eomes  tpo  late. 

.  This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Henrico  against  the  peti- 
tioner. He  was  indicted  in  that  Court  under  the  Statute 
against  majhem,  (<y)  for  maliciously  and  unlawfully  shoot- 
ing one  .Andrew  Tinsor:  there  was  a  Count  for  the  mali- 
cious;  and  another  for  the  unlawful  sliooting.  Each  Count 
chtU*ged  the  intention  in  the  co^qnctive,  *^  with  intention 
to  maim,  disfigure,  disable,  and  kill:''  the  words  of  the 
Statute  are  in  the  disjunctive:  **  whoever  shall  unlawfully 
jshoot  or  stab  another,  with  intentioiviu  committing  any 
of  the  said  acts,  to  maim,  disfigure,  disable,  or  kill,''  &e. 
The  jury  found  the  prisoner  guilty  of  unlawful  shooting, 
**  wi&  intention  to  maim,  disfigure  and  disable,  but  not 
vrith  intention  to  kill,''  and  referred  it  to  the  Court  to  de- 
cide whether. he  could  be  punished  under  the  Indictment. 
That  Court  decided,  1.  That  the  Indictment  was  good;  that 


(0)1  Bcv,  C#<fc  of  I8l»,  o|^  155,  §  1  k  9. 
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although  tbe-Statute  is  in  th«  disjancttre,^  yet  that  accotd* 
ing  to  the  most  approved  authorities  and  precedents,  the 
Indictment  ought  to  lay  the  intention  in  the  conjunctive. 
That  although  a  separate  Count  for  each  separate  intent  is 
recommended  by  the  latest  writer  on  Criminal  Law,  (b)  and 
may  be  proper,  yet  it  is  not  necessary.  2.  That  although 
the  intention  is  laid  in  the  conjunctive,  it  is  not  necessary 
to  prove  all  of  the  intentions;  that  it  is  enough  to  prove  so 
much  of  the  Indictment  as  shews  that  the  prisoner  com- 
mitted a  substantive  offence  charged  upon  him,  and  that  an 
unlawful  scooting,  with  either  intent,  is  a  substantive  of- 
fence under  the  Statute. 

When  the  prisoner  was  brought  up  to  receive  his  sen- 
tence, he  moved  in  arrest  of  judgment,  and  alledged  that 
he  had  not  been  examined  by  the  County  Court  for  the 
felony  of  which  he  was  indicted.  The  record  of.  the  Ex- 
amining Court,  which  he  exhibited  in  support  of  his  mo- 
tion,  charged  him  with  the  fact  of  shooting  A,  Tensor^ 
with  intention  to  maim,  disfigure,  or  kill,  but  did  net  call 
it  9n  unlawful,  or  malicious  shooting*.  The,  depositions 
spread  on  the  record,  shew  it  to  have  been  an  unlawful, 
if  not  a  malicious  shooting. .  The  Superior  Court  refu- 
sed to  arrest  the  judgment,  on  the  ground,  principally, 
that -be  had  been  examined  for  the  fact  of  which  he  was 
indicted. 

The  prisoner  now  moved  the  General  Court  for  a  Writ 
of  Error,  alledging  the  latter  ground  only,  as  cause  for  re- 
versal. The  Court,  however,  examined  the  whole  record, 
and  decided: 

1.  That  the  Indictment  was  good  and  sufficient,  it  being 
proper  to  hy  the  intention  in  the  conjunctive,  although  the 
Statute  is  in  the  disjunctive,  (c) 

2.  That  the  finding  by  the  jury  of  a  substantive  offence, 
was  sufficient,  without  proving  all  of  the  intentions  laid. 


ih)  3  Oduf  Or.  iMw,  rrss.] 

(c)  1  ChiU^9  Or,  Lam,  tSS.  lodifBtnont  not  to  ttato  die  dM^ge  di^j^mJC- 
tviay.  Thus^tke  Statute  prevenU  '«r«ging  or  oMing  to  be  forged.*'  Tbe 
iDdiotroents  ny  "  forged  and  caused."  Jlettmck  WuHam^t  Case,  1  Leaeb, 
5S9 1  flcamte)  «  cut  er  defoee."  faidietmevt  eoajniietWe.  Bluch  Act,  Crown 
Gre.  C(Hii|i.  92 1  <«  Blaoked  •r  otiierwite  dMguiied»**  lodittiBeat  and,  tt  Eatt^ 
9^,  Statute  myt  **  forge  w*  eounterfeU,'^  «  aequittanee  or  reeeipt;"  Indictmeat 
*'  and,**  934.  lodiotments  on  Coventnf  Act,  the  foundation  of  the  Sututes 
agahiit  mayhem,  .the  Statute  uses  the  dismnctive  expression.  lodiotments,  con- 
junctive.   3  OhU^i  Cr.  Law,  797 1  I  Leach,  55  j  1  Eatt'i  Cr,  Leem,  402. 
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3.  Withodt  deckling  whether  the  record  of  the  Exami- 
ning Court  proved  that  he  had  been  examined  for  the  of* 
fence  of  which  he  was  indicted;  yet,  they  decided  that  the 
objection  came  too  late;  that  it  could  not  be  moved  in  ar- 
rest of  judgment,  as  was  previously  decided  in  a  case  from 
Campbell  Circuit  Court  in  June,  1819.  (cf) 

The  motion  for  a  WHt  of  Error  was,  thereupon,  over- 
ruled. 


(d)  The  Commomaealth  r.  JotepA  Cohen,    Ante,  158. 

JVY)7!£.— The  Court  did  not  in  (hif  Case  give  its  reatoni  in  sappoit  of  the 
two  first  propositions :  it  vagy  not,  then,  be  amiss  to  eopj  the  opinion  eifen  on  - 
th%  suljeot  1^  the  Cinuit  Coart,  when  the  judgment  was  prooouneea  on  the 
veidiet.  <*  As  to  the  first  question,  I  thmk  there  is  no  doobt  that  the  Indiet- 
ment  is  good,  on  principle  and  on  aathoritjF.  It  is  true  that  Indietroents  oo 
P^nal  Statutes  most  stnetly  pursue  the  Statute,  and  that  the  fuUest  deseriptioQ 
of  the  offenee,  even  if  in  terms  of  a  legal  definition,  is  not  wffieieot,  without 
keeping  elose  to  the  expressions.  This  position  is  well  Illustrated  bj  the  ease 
of  a  man  being  indicted  for  robbery  *  in  a  c^Hain  King's  fiotwatf  leadinr  from 
LiondoQ  to  Islington ;'  the  prisoner  was  admitted  to  his  Clergy,  iMecaase  the  Sta« 
tute  describes  the  place  as  "  in  or  near  the  Kinjg^'s  highway.**  In  this  Case,  if 
the  Indictment,  mstead  of  using  the  words  **  maim,  dafigorc,"  &c.  were  to  use 
other  words  oonvejing  the  same  meaning,  the  Indictment  would  not  be  suffi- 
cient. Bat,  In  this  Indictment,  those  wmtb  are  used,  and  it  does  keep  close 
to  the  words  of  the  Statute.  But  it  b  supposed  to  depart  from  it  m  osiog  the 
conjunctiTe,  instead  of  the  dbjunctive,  and  that  such  variance  is  fatal.  To  shoot 
▼S  intent  only  to  di^w^,  is  certa'mly  punishable  under  this  Statute  t  so  with 
intent  to  «»«,  with  mtent  to  diisaWe,  and  with  intent  tSikiU;  and  if  an  un- 
lawful shooting,  with  either  of  these  intents,  is  prohibited  by  the  Statute,  it 
necessarily  follows,  that  an  unlawful  shooting,  with  all  of  these  mtents,  is  like- 
•wise  prohibited.  The  Indictment,  then,  wMch  charges  all  these  fattents,  mast 
be  sufficient  under  the  Statute,  and  it  cannot  be  demurred  to  on  that  account. 
The  authorities  in  support  of  this  position  are  numerous.  The  Attorney  Ge- 
neral pointied  out  numerous  precedents  where  the  Statutes  use  the  disjimctire 
expression,  and  the  Indictnoents  founded  on  them,  the  conjunctiTe.  Crises  ua« 
der  the  Black  Act,  the  Act  aeainst  assaults,  with  intent  to  cut,  spoil  or  de&ce 
clothes,  and  die  AcU  kgainst  forgery,  are  numerous,  m  whkb  this  farianee  oo- 
cnrs,  and  neirer  adjudged  to  be  fa6d,  but  on  the  contrary,  always  s^ported. 
But  the  precedeoti  under  the  Coventry  Act,  are  the  most  important  for  the 
present  purpose,  because  that  Act  is  the  foundation  on  which  our  own  Statute 
•gainst  mayhema  was  erected.  That  Act  uses  the  diqunctiYe  expression,  <*  with 
vSbaA  in  so  doing,  to  maim,  or  disfigure  ;*  and  yet  the  Indictments  framed  on 
diat  ^tute  hate  generally  (perhaps  unifenially)  charged  the  act  to  be  done 
«  with  intent  to  mi3m  and  disfigure,**  and  I  do  not  peroeiye  that  any  objeetion 
'  has  ever  been  urged  against  this  method  since  the  date  of  its  passa^e.*^  The 
reason  why  ^s  mode^of  indictmg  has  been  purmied,  seems  obfioost  it  ira  rule 
of  great  cntkiuity,  that  the  Indietmeot  muA  not  state  the  oftnce  disjonetiTely, 
beeanse  thereby  it  is  left  uucertain  what  is  really  intended  to  be  reUed  oo  aa 
the  aecosation.  The  prisoner  wonld  not  know  how  to  defend  himself,  if  not 
being  certain  what  offenee  he  is  specifi«aHy  charged  wkh.  Thus,  to  sar  diat  a 
prisoner  foiwed.  or  caused  to  be  forged,  an  instrument,  U  bad,  because  he  oan- 
iiot  know  whether  he  is  charged  wSh  forging  It  himself,  or  causmg  wj«g»««' to 
forg«  it.  But,  to  say  that  he  forged,  and  caused  h  to  be  forged,  is  r^;»^«o 
wisoiier  «  lofoniiedthi^be  is  charged  with  both  offeiiees,and  he  is  waned  to 
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prepare  himself  against  both.  In  opposition,  however,  to  these  muDeroas  pre- 
cedents, a  modem  one  ^3  ChUty'a  Crim.  Law  788^)  it  relied  oa.  That  In- 
dictment is  founded  on  tlie  Statute  43  George  3,  against  Stabbing,  cutting,  &c. 
with  intent  to  rob,  or  murder,  &c.  or  with  intent  to  maim,  disfigure,  er  diM- 
Ue,  ke.  lliat  preoedant  prescribes  a  separate  Count  for  each  separate  intent, 
mpd  undoubtedly  ia  a  good  and  sustainable  Indietroent.  It  only  shews,  that  if  the 
Attorney  General  had  in  this  case  chosen  to  have  four  separate  Counts  for  ma- 
liciooB  shootinff,  and  as  many  for  unlawful  shoothig,  such  Indictment  would 
have  been  good  under  this  law  :  that  may  be  the  best  method  of  counting,  but 
it.  is  certainly  the  most  tedious,  and  does  not  prove  that  the  old  method  of 
charging  all  the  intenis  conjunctively  In  one  Count, is  bad. 

The  second  question  is  settled  by  authorities.  It  is  understood  to  be  the  rule 
that  it  ia  enough  to  prove  so  much  of  the  Indictment,  as  shews  that  the  prisoner 
hat^  committed  a  tubstanUve  crime,  therein  cluireed  against  him.  (1  CHUy, 
558^  037-8.)  In  this  case,  the  prisoner  is  convicted  of  a  substantive  crime;  the 
jury  have  found  that  he  is  guilty  of  unlawful  shootine,  with  intent  to  maim,  dis- 
figure and  disable,  and  though  they  have  negatived  that  part  of  the  Indictment 
wtiich  charges  the  intent  to  kill  ryet,  as  by  La^*  the  unlawful  shooting,  with 
•ither  intent  is  punishable,  proof  of  either  is  sufficient)  and  the  objection  to  the 
verdict,  founded  on  that  proof,  cannot  be  sustained.  • 
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The  Commonwealth  v.  John  BfiNNRt. 

Id  IndielmentB  under  Statutes  which  enact  a  punithmenl  againtt  free  perton«« 
different  from  that  of  slaves,  as  in  Rape,  it  is  not  necesssiy  to  all«dge  ihat 
the  prisoner  is  a  free  person, 

lu  an  Indictment  under  the  third  section  of  the  Act  aninst  Rape,  if  the  ehaivc 
is  for  carnally  knowing  and  abusing  a  female  child  under  ten,  instead  of  a 
•tPOman  child,  it  is  good  aAf^r  verdict. 

In  the  same  oase^  «  unltrafuiiy"  was  omitted  ;  this  too  is  cored  by  the  Statute 
of  Jeofails,  that  word  not  being  one  of  art. 

If  there  be  three  Counts  in  an  Indictment,  and  the  jarj  convict  the  prisoner  on 
the  aeoond,  finding  nothmg'  as  to  the  first  and  third,  the  verdict  ought  not  to 
be  set  aside  oo  that  account,  but  the  Court  ought  to  enter  a  judgment  of  ae* 
qoittal  OD  those  two  CounU,  although  a  verdict  of  conviction  may  be  entered 
on  the  second. 

A  TCrdiet  ought  not  to  be  set  aside  bf  the  Appellate  Court,  where  it  depends  on 
circumstaotJa]  evidence^and  the  weight  of  it,  especially  where  the  (Jourt  who 
tried  the  Cause  did  not  think  proper  to  disturb  it. 

The  first  section  of  the  Act  a^nst  Rape,  applies  only  to  a  Rape  on  a  female 

t  cases  where  she  is  under  len,9aid 
I  child  being  incapable  of  consent, 
tion,  charges  more  than  ia  neces- 
sary, (as  that  the  prisoner  "  forcibly  ravished,"  and  that  it  was  done  **  against 
the  will,  and  without  the  consent"  of  the  person  on  whom  it  was  committed,) 
that  part  may  be  rejected  as  surplusage. 


a  ne  nrsc  section  oi  uie  Ai^  against  nape,  appues 
^  ov^  ten  years  of  age  ;  the  third  section,  to  cases 
applies,  whether  she  consent  or  not,  such  a  chile 
If  <ne  Count  for  a  Rape,  under  the  third  section, 


The  prisoner  was  indicted  in  the  Circuit  Court  of  Brooke' 
county,  for  a  Hape  on  the  body  of  Nancy  Geer.  The  In- 
dictment contained  three  Counts.  The  first  Count  charged 
that  the  Defendant,  with  force,  &c.  feloniously  did  make 
an  assault  on  one  Nancy  Geer^  of  the  age  of  six  years,  and 
forcibly  and  feloniously  did  ravish  and  carnally  know  her,, 
against  the  will,  and  without  the  consent  of  her,  &(c. 
against  the  form  of  the  Statute,  &c.  The  third  Count 
charged  an  assault,  battery,  and  wounding.  The  second 
Count  charged  '^  that  the  said  Jo/in  Bennett  &e.  with  force 
and  arms,  at  the  county,  &c.  in  and  upon  one  Nancy  Geer, 
a  female  child,  under  the  age  of  ten  years,  theft  and  there 
being,  &c.  then  and  there  forcibly  and  feloniously  did  ra- 
vish and  carnally  know,  and  abuse,  the  said  Nancy  Geer, 
against  the  wilV  and  without  the  consent  of  her  the  said 
Nancy  GecTy  contrary  to  the  form  of  the  Statute,  &c.'' 
On  his  trial,  the  jury  found  him  guilty  on  the  second  Count, 
and  ascertained  the  term  of  his  imprisonment  in  the  Peni- 
tentiary-house, to  be  one  year.  They  found  nothing  as  to 
the  first  and  third  Counts. 

The  prisoner  moved  the  Court  to  set  aside  the  verdict, 
and  award  him  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  evidence,  and  also  defective  in  not  finding 
as  to  the  first  and  third  Counts.     He  also  prayed  that  the 
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jadgmeot  might  be  arresled,  for  four  reasons  specially  set 
forth,  which  are  particularly  noticed  in  the  foUowing  opi* 
nion  of  the  Court.  The  Court  ad^urned  the  Case  to  this 
Court,  for  its  opinion,  on  several  points,  which  are  specially 
stated  in  the  opinion  of  the  Court. 

The  evidence  which  was  given  at  the  trial,  was  spread 
on  the  record,  but  it  is  not  deemed  necessary  to  make  a 
report  of  it. 

Smilhj  J.  prepared  and  delivered  the  opinion  of  the 
Court: 

In  this  Case,  the  prisoner  waor'indicted  for  a  Rape.  The 
Indictment  contains  three  Counts,  but  the  questions  ad- 
journed arise  under  the  second  Count  only,  which  charges 
that  the  prisoner,  on  the  21st  June,  1820,  with  force  and 
arms,  at  the  county,  &c.  in  and  upon  one  Nancy  Oeer^  a 
female  child  under  the  age  of  ten  years,  then  and  there 
being,  &c.  forcibly  and  feloniously  did  ravish  and  carnally 
know,  and  abuse,  the  said  Nancy  Geetj  against  the  will, 
and  without  the  consent,  of  her  the  said  Nancy  Oeevj  con- 
trary to  the  Statute  in  such  case  made  and  provided,  &c. 

The  prisoner  having  pleaded  not  guilty,  was  put  upon 
his  trial,  and  the  jury  rendered  a  verdict  finding  the  pri- 
soner guilty  upon  the  second  Count,  and  that  he  be  con- 
fined in  the  Penitentiary  for  the  term  of  one  year,  no  no- 
tice being  taken  in  the  verdict  of  the  first  and  third  Counts. 

The  prisoner  afterwards  moved  the  Court  to  set  aside 
the  verdict,  and  award  him  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  the  evidence,  and  also  de- 
fective in  not  finding  as  to  the  first  and  third  Counts:  he' 
also  prayed  that  the  verdict  might  be  arrested  for  the  fol- 
lowing reasons:  1.  Because  the  said  Indictment  does  not 
alledge  or  aver  that  the  said  Bennet  is  a  free  person. 
2.  Because  the  person  on  whom  the  Rape  is  alledged  to 
have  been  committed,  is  not  stated  in  the  second  Count  to 
be  a  tontnan  child.  3.  Because  the  said  crime  is  not  al- 
ledged to  have  been  committed  unlawfully »  4.  Because' 
there  is  no  crime  sufficiently  charged  upon  the  said  Bennet^ 
in  the  said  second  Count  The  Superior  Court  considering 
the  questions  of  Law  arising  upon  the  said  motion,  errors 
in  arrest  of  judgment,  and  the  verdict  as  new  and  difficult, 
the  Case  is  adjourned  to  this  Court,  for  its  opinion,  and  ad- 
vice upon  the  following  points: 
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1.  Are  the  errors  assigned^  or  any  of  Ihem,  sufficient  to 
arrest  the  judgment  ? 

2.  Upon  a  conviction  under  the  second  Count,  is  the  pri- 
soner to  be  punished  under  the  first  section  of  the  Act,,  en- 
titled, ^' An  Act  for  reducing  into  one  Act,  the  several  Acts 
declaring  the  punishment  m  case  of  Rape,''  passed  8th 
February,  18I9,(a)  or  is  judgment  to  be  rendered  under 
the  third  section  of  the  Act,  —  or  is  he  punishable  as  for 
a  Rape  at  Common  Law  ? 

3.  Ought  the  verdict  to  be  set  aside,  and  a  new  trial 
awarded,  on  the  ground  of  the  verdict  being  defective,  or 

-on  the  ground  of  its  being  contrary  to  evidence,  which  evi- 
dence is  spread  on  the  record  ? 

The  first  question  for  the  consideration  of  the  Court  is, 
whether  the  errors  assigned  are  sufiBcient  to  arrest  the 
judgment.  The  first  error  assigned  is,  that  the  prisoner  is 
not  stated  to  be  a  /ree  person.     If  this  objection  were  a 

food  one,  it  might  be  made  to  every  Indictment  in  the 
uperior  Courts;  for  it  has  been  the  invariable  practice  not 
to  alledge  that  the  prisoner  ns  a  free  person,  nor  can  the 
Court  perceive  any  necessity  for  doing  so.  Every  person 
indicted  is  presumed  to  be  free  until  the  contrary  appears. 
If  the  £5ict  is  not  so,  he  should  take  advantage  of  it  by  a 
plea  to  the  jurisdiction  of  the  Court. 

The  second  error  alledged  is,  that  the  person  on  whom 
the  ofience  is  charged  to  have  been  committed,  is  not  stated 
to  be  a  woman  child.  Those  are  the  terms  in  the  third 
section  of  the  Act  aforesaid^  upon  which  the  second  Count 
was  supposed  to  have  been  framed.  The  charge  in  the 
Indictment  is,  that  the  ofience  was  committed  upon  Nancy 
Oeevy  a  female  child^  and  the  Court  is  at  a  loss  to  con- 
ceive how  a  distinction  can  possibly  be  taken  'between  the 
two  terms.  But,  if  there  be  an  error  in  not  keeping  close 
to  the  words.of  the  Act  in  this  respect,  we  are  all  of  opi- 
nion, that  it  is  cured  by  the  Statute  of  Jeo&ils,  since  ^^  the 
ofience  is  plainly^  and  ia  substance,  set  forth  with  conve- 
■  nient  certainty.'* 

The  third  error  is,  that  the  offenceis  not  charged  to  have 
been  unlawfully  committed.  The  words  used  in  the  third 
section  of  the  Aot,(tf)  are,  ^^If  any  person  shallt/n/at^- 
fully  and  carnally  know  and  abuse  any  woman  child,  un- 


(a)  1  Brv.  Code  of  1819,  eh.  158,  §  1  anU  3. 
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der  the  age  of  ten  years,  every  such  unlawful  md  carnal 
knowledge  shall  be  felony/'  &c.  It  is  true,  that  in  Indict- 
ments on  Statutes,  we  ought  to  keep  close  to  the  words  of 
the  Statute,  and  we  do  not  mean  to  decide  whether,  if  the 
objection  luul  been  taken  in  due  time,  it  would  have  b^en 
necessary  to  have  used  this  particular  word  in  this  Indict- 
ment, or  whether  other  words,  clearly  and  manifestly  shew- 
ing it  to  be  an  unlawful  act,  would  have  been  sufficient, 
because  we  are  all  of  opinion,  that  if  this*  Indictment  is 
defective  in  this  particular,  it  is  too  late  to  take  the  objec- 
tion after  a  verdict,  and  that  it  is  cur§d  by  the  before  men- 
tioned Statute  of  Jeofails,  in  Criminal  Cases:  if,  indeed, 
the  word  unkno/ul  were  a  word  of  art,  as  ^^murder^ 
rapuitf*'  &c*  it  would  not  certainly  be  cured  by  the  Act 
of  Jeofails,  but  it  is  clear  that  in  the  Act  against  Rape,  it 
is  not  so  to  be  considered,  and  therefore  the  Act  of  Jeofails 
applies  to  it  ^ 

The  fourth  error  assigned  is,  in  general,  that  there  is  no 
crime  sufficiently  charged  in  the  second  Count.  If  there 
be  any  other  defect  than  tAse  before  atledged,  it  is  not 
'  pointed  out,  and  the  Court  are  unable  to  perceive  any.  It 
seems,  therefore,  that  there  is  no  error  sufficient  to  arrest 
the  judgment. 

The  next  question  in  the  order  which  seems  most  pro« 
per  to  consider  them,  is,  whether  the  verdict  ought  to  be 
"set  aside  as  defective,  in  not  finding  as  to  the  first  and  third 
Counb.  The  only  reason^  upon  which  the  prisoner  eould 
found  this  objection,  would  be,  that  being  put  upon  his 
trial,  and  Che  Commonwealth  not  having  exhibited  evi- 
dence sufficient  to  convict  him  on  the  first  and  third  Counts,  • 
he  was  entitled  to  an  acquittal  as  to  them.  The  Court  un* 
derstand  the  Law  to  be,  that  in  rendering  judgment  in  this 
Case,  it  would  be  the  duty  of  the  ,Court  to  pronounce  a 
judgment  of  acquittal  on  those  Counts;  if  so,  it  would  be 
useless  to  set  aside  the  verdict  and  have  a  new  trial,  when 
the  object  would  be  attained  upon  the  present  verdict. 

As  to  the  motion  to  set  aside  the  verdict  on  the  ground 
of  its  Joeing  contrary  to  evidence,  the  Court  has  inspected 
the  evidence,  and  although  it  does  not  contain  direct  and 
positive  evidence  of  the  fact  charged,  yet  there  is  strong 
circumstantial  evidence,  which  it  was  the  province  of  the 
jury  to  weigh  and  consider,  and  the  jury  having  done  so, 
and  found  the  prisoner  guilty,  and  the  Court  which  heard 
the  evidence,  having  thought  there  was  no  ground  for  a 
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Dew  trial,  it  would  be  an  uDwarrantable  assqinption  of  the 
^    powers  of  the  jury  for  this  Court  to  undertake  to  weigh 
the  evidence,  and  set  aside  the  yerdict. 

The  remaining  point  to  be  considered  is,  whether  the 
prisoner,  upon  conviction  under  the  second  Count,  is  to  be 
punished  under  the  first  section  of  the  Act  aforesaid,  or  is 
judgment  to  be  rendered  under  the  third  section  of  the 
Act,  or  as  for  a  Rape  at  Common  Law..,  The  first  section 
of  the  Act  provides,  that  <<  if  a  man  shall  ravish  a  woman, 
married,  maid  or  other,  if  she  consent  not  be/ore  nor  of* 
itry  the  person  so  offending  shall  be  adjudged  a  felon,  and 
if  a  free  person,  shall  be  sentenced  to  undergo  a  confine- 
ment, &c.  '*  for  ten  or  twenty-one  years.  The  third  section 
provides,  that  "if  any  person  shall  unlat^fulh/^  and  ear* 
nally  know  and  abuse  any  woman  child  under  the  age  of 
ten  years,  every  such  unlawful  and  carnal  knowledge  shall 
be  felony,*'  and  the  person  punishable  from  one  to  ten 
years.  The  second  Count  in  the  Indictment,  charges  that 
the  prisoner  did  forcibly  and  feloniously  ravish,  and  car* 
-  nally  know,  and  abuse  the  said  Nancy  Oter^  against  the 
will  and  without  the  consent  of  her  the  said  Nancy  Geer, 
and  also  states  that  she  is  under  ten  years  of  age.  If  her 
^e  had  not  been  so  stated,  tliis  would  have  been  unques- 
tionably a  good  Count  under  the  first  section  of  the  Act, 
and  the  doubt  was,  whether  the  first  section  ou^ht  not  to 
be  construed  as  applying  to  all  cases  of  Rape,  without  re* 
gard  to  the  aee,  where  it  was  committed  forcibly,  and 
against  the  will  and  without  the  consent  of  the  person'  in- 
jured, and  that  the  third  section  should  be  considered  as 
applicable  to  cases  where  the  act  was  committed  upon  a  fe- 
male under  ten  years  of  age  with  her  consent  Upon  re- 
ference to  the  English  Authorities, (d)  it  is  found,  that  it 
was  anciently  doubted  whether  a  Rape  could  be  committed 
upon  a  child  under  ten  years  of  age:  and  therefore,  sayl 
ChUtyj  the  Act  of  18  Elizabeth^  ch.  7,  %  4^  was  passed* 
Thethird  section  of  our  Act,  is  an  es^ct  copy  of  this  Sta- 
tute of  Elizabeth^  which  has  been  always  considered  in 
England  as  well  applicable  to  cases  where  she  did  not  con- 
sent, as  where  she  did.  The  authorities  going  to  shew 
that  a  Rape  at  Common  Law  might  be  committed  on  a  fe- 
male under  ten  years,  consider  it  immaterial  whether  she 


{b)  S  Chitty'i  Cr.  Law,  574.    He  eites  1  Haie,  630 1  Dffcrt  304. 
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consent  or  not:  the  Common  Law  principle  i«,  that  a  child 
under  ten  years  of  age  is  incapable  of  consenting;  and  the 
first  section  of  the  Act  in  question,  using  the  expression^ 
^<if  she  consent  not  before  nor  after/'  most  be  construed 
as  applying  to  persons  of  a  capacity  in  Law  to  consent;  for 
it  cannot  be  supposed  that  if  the  Legislature  had  intended 
to  establish  a  new  principle,  contrary  to  the  Common  Law, 
and  contrary  to  the  construction  which  the  Statute  of  Eli» 
zabeth  had  received,  (and  from  which  our  third  section  is 
copied,)  that  it  would  have  been  left  to  such  a  doubtful 
implication. 

The  proper  construction  of  the  Act  seems  to  be,  that 
the  first  section  is  applicable  only  to  cases  4>f  a  Rape  on  a 
female  above  ten  years  of  age;  and  the  third  section,  to 
cases  where  she  is  under  ten  years,  whether  she  consent  or 
not  Although  the  second  Count  alledges  more  than  was  ne- 
cessary to  be  stated  or  proved,  (c)  yet,  as  it  does  not  shew 
that  the  prisoner  was  guilty  of  any  higher,  or  other  offence 
than  those  to  which  the  third  section  of  the  Act  is  applica- 
ble, (i/)  the  second  Count  may  be  regarded  as  an  indict-- 
ment  under  that  section,  and  so  far  as  it  states  more  than 
was  necessary,  it  may  be  considered  as  surplusage. 

The  following  was  entered  as  the  judgment  of  the  Court: 

<^  The  Court  is  unanimously  of  opinion,  and  doth  decide, 
*1.  That  the  errors  assigned  are  not  sufficient  to  arrest 
the  judgment. 

2.  That  the  verdict  ought  not  to  be  set  aside,  on  the. 
ground  of  its  being  defective,  nor  on  the  ground  of  its  be- 
ing contrary  to  evidence. 

3.  Upon  conviction  of  the  prisoner  under  the  2d  Count, 
he  is  not  punishable  under  the  1st  section  of  the  Act,  nor 
as  for  a  Rape  at  Common  Law,  but  judgment  should  be 
rendered  in  this  Case  under  the  3d  section  of  the  Act 
against  Rape.'' 


(e)  AHedget  more,  in  Uiit,  <'  did/ordNif  ravish/'  and  **  i^aimt  the-miUmd 
wiihmt  the  conteni  of  her,**  tee. 

(cT)  Beewue  Uie  offeiMDe  k  ehars^d  to  haTt  been  committed  on  a  female  nn- 
der  ten  yean. 
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Present—  fVMtej 
Stuart^ 
Holmes^ 
Brockenbroughj 
Johnston^ 
Semple^ 
Daniely 
O,  Parkevj 
J?.  E,  Parker^ 
BouldiUf 


Judges. 


The   GOMHONWEALTH   V.  ABRAHAM  HaLE. 

A  penoD  indieted  for  a  tretpaM,  vnthfirce  and  arma,  may  be  proteeoted  (o 
ootlawnr. 

The  regafar  retarn  to  a  Cafdat,  an  ^lUu,  and  a  Flurie$^  it «  not  foood  ^  the 
return  of  '*  no  inhabiUnt''  is  not  oornict. 

After  the  Defendant  hat  been  eiaeted  the  fifth  time,  the  Coroner  thootd  pro- 
Doanoe  the  judgment  of  oiillavnr,  and  the  SherHT  in  hit  return  to  the  Exi^ 
gent,  ought  to  ttate  the  name  of  the  Coroner  bj  whom  the  outlawiy  waa  pre 
nouneed. 

If  the  return  to  the  ExigtiU  thews  that  judgment  of  outlawry  hat  been  pro« 
nouooed  by  a  Coroner  ot  name,  the  Court  will,  on  motion,  award  the  Wnt  of 
C€^ia9  UtiagcOum,  wtthout  looking  back  to  the  record  to  tee  whether  there 
are  not  errors  in  the  preceding  process.  Of  those  errors,  if  there  t>e  any, 
the  Defendant  may  avail  himself,  on  his  appearing  by  vhtoe  of  the  Capiit 
Utlagatum,  or  otherwise. 

If  the  return  to  the  Exigent  does  not  shew  that  judgment  of  outlawnr  has  been 
nronouneed  by  the  proper  Coroner,  a  Certiorari  may  be  awarded  by  the 
Court,  direeled  to  the  SheriflT  and  Coroner,  requiring  them  to  certiiy  the 
judgment  of  outlawry  more  fully. 

This  was  atn  adjourned  Case  from  the  Superior  Court 
of  MoDongalia^  on  an  Indictment  for  assault  and  battery. 
Two  questions  arose,  and  were  referred  to  the  General 
Court  for  its  decision,  viz:    1.  Whether  an  outlawry  lies 
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in  a  case  of  misdemeanor  ?  {a)  And  2-  How  and  by  whom 
the  judgment  of  outlawry  was  to  be  pronounced  ?  The  fol- 
lowing opinion  of  the  Court  was  prepared  by  Judge  Boul- 
din: 

^<  The  Indictment  in  this  Case  being  found  a  true  bill,  a 
.  Venire  Facias  was  awarded  and  returned  executed,  but 
the  Defendant  not  appearing,  a  Capias  was  awarded,  fol- 
lowed by  an  •Slias  Capias  and  Pluries^  all  of  which  were 
returned  "no  inhabilantj^'  except  the  last,  which  is  re- 
turned **  not  ybund,''  On  the  motion  of  the  Attorney  for 
the  Commonwealth,  an  Exigent  was  awarded,  requiring 
that  the  Defendant  be  called  from  County  Court  to  County 
Court  until,  according  to  the  Laws  and  customs  of  the  Com- 
monwealth, he  be  outlawed.  This  Writ  is  returned,  shew- 
ing that  the  Defendant  had  been  exacted  from  County  Court 
to  County  Court,  for  five  Courts  successively.  The  return 
also  states,  that  the  Defendant  is,  by  the  judgment  of , the 
Coroner,  outlawed,  but  the  name  of  the  Coroner  is  not  set 
forth.  Whereupon,  the  Attorney  for  the  Commonwealth 
moved  the  Court  to  award  a  Writ  of  Capias  Utlagatum 
against  the  Defendant,  and  the  questions  of  Law  arising  up- 
on the  said  motion  being  considered  new  and  difficult,  were 
adjourned  to  this  Court.  On  consideration  whereof,  this 
Court  is  of  opinion: 

1.  That  a  party  indicted  for  a  trespass  with  force  and 
armSf  may  be  prosecuted  to  outlawry: 

3,  That  the  steps  taken  with  that  view  in  this  Case,  were 
all  regular,  except  as  follows:  1.  The  return  of  the  Sheriff 
to  the  Capias  and  Jllias  Capias^  ought  to  have  been  **  not 
found.^^  2.  The  Sheriff  in  his  return  (to  the  Exigent) 
ought  to  have  stated  the  name  of  the  Coroner  by  whom 
judgment  of  outlawry,  as  aforesaid,  was  pronounced.  (6) 

(a)  Our  \ot  of  Auerably  'n  iilent  on  this  subject.  It  only  directs,  that  opoo 
Pretentment  rowle  by  the  Grand  Jury,  of'  an  ofTence  not  capffal,  or  punisha- 
ble by  confinement  in  the  Poblic  Jail  and  Pepitentiary -house,  the  Court  shall 
order  the  Clei^K  to  issue  a  Sammons,  or  other  proper  process,  against  the  per- 
son so  presented,  to  appear  and  answer  the  Pretentment.  I  Reo.  Code^  612; 
And  in  another  pJaee  declares,  that  upon  Presentment,  ImSctmau^  or  lofbr* 
mation,  in  any  Court  of  Record,  the  Court  may  direct  all  proper  process p  &e. 
Jb.  604.  The  Cenenl  Court  went  upon  the  Common  Law.  See  WiikftU 
Case,  4  Borrow,  8557 }  where  the  doubt  which  induced  the  adjournment  of  tUi 
question,  it  sug^ted  and  answered  by  Lord  Mansfidd^  and  all  the  authorities 
eited  and  expUuned. 

(6)  For  this  iMMition,  no  aothoritv  is  cited  in  the  opinion  t  hut  1  Chinas  Cr. 
Lawj  356 ;  4  Term  MUp,  548,  and'Cra.  Jac,  5S8;  into  which  the  Court  look- 
ed, fully  estabikh  it. 
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Bat,  this  Court  is  further  of  opinion,  that  at  the  time  the 
motion  was  made  for  the  Writ  of  Capias  Utlagatum^  as 
aforesaid,  it  was  not  proper  for  the  Circuit  Court  to  look 
-back  into  the  Record  for  errors  therein;  but  notwithstand- 
ing any  such  errors,  the  Writ  should  have  been  awarded, 
if  tjie  return  of  the  Exigent  had  been  accompanied  by  such 
judgment  of  outlawry,  as  the  Law  requires;  which,  in  the 
opinion  of  this  Court,  is  not  shewn  by  the  record  in  this 
case,  inasmuch  as  the  name  of  the  Coroner  who  pronoun- 
ced the  said  judgment  of  outlawry  is  not  stated.  The  Court 
is  therefore  of  opinion,  that  the  said  motion  for  the  Com- 
monwealth should  be  over-ruled,  and  a  Certiorari  be 
awarded,  directed  to  the  Sheriff  and  Coroner  of  the  county 
of  Monongalia, (^)  requiring  them  to  certify  the  judgment 
of  outlawry,  aforesaid,  to  the  said  Superior  Court  more  fol- 
ly; whereupon,  if  it  appear  that  the  said  Mraham  Hale 
is  outlawed  by  the  judgment  of  the  proper  Coroner,  a  Ca-- 
pias  Utlagatam  should  issue,  the  errors  in  the  previous 

Jrocess,  and  returns  thereof,  being  matters  of  which  the 
)efendant  may  avail  himself,  upon  being  taken,  or  other- 
wise appearing.  All  which  is  ordered  to  be  certified  to  the 
said  Superior  Court  of  Law.*' 


(c)  That  a  CerHorari  is  proper  in  aaoh  ea«e :  See  Ratt.  Ent.  SSt,  a,  b.\  S 
B.  U.  P.  C.  399;  2  Hawkina,  4*6,*h.  48,  ^  8«;  and  1  C««y*t  O.  Law. 

^fOTE, — The  forcing  Cute  and  Uie  two  foUowiag  oiiea»  of  the  Common' 
•wealth  V.  ^nderton,  and  Ha^erman^  were  adjourned  to  the  General  Court, 
prineipalljr  b  eon  sequence  of  lU  being  doubted,  whether  the  Coroner  in  thio 
country^  was  to  pronounce  the  jodgroent  of  outlawry,  or  whether  it  was  to  be 
entered  as  theju^rment  of  the  Court.    The  practice  had  been  both  ways.   In 


of  X>.  F.  S.  gentleman,  and  P.  L.  gentleman,  Coroners  of  our  said  Lord  Uie 
King,  of  the  said  county  of  S.  the  said  J.  Y.  Ja.  Y.  and  Jo.  Y.  are  outlawed, 
and  each  of  Uiem  is  severally  ouUawed.*»    See  Kin^r  ▼.  TandelU,  4  T.  R.  530, 
where  such  return  was  adjudged  sufficient,  and  one  of  the  Defendants  sen* 
teneed  to  be  hanged  Uiereupon,  and   Vide  9  Hawk  eh.  48,  §  81,  &o.    This 
•eems  to  hare  been  done  by  the  Coroner  in  the  Sheriff's  Court,  for  which  rea- 
son, and  because  the  organisation  of  our  County  Courts  is  so  different,  and  our 
Act  concerning  Coroners,  does  not  embrace  thi$  one,  among  his  duties  $  it  was 
>uld  not  pronounce  the  Judgment  of  outlawrr* 
le  General  Court  was  of  opmion,  that  it  could 
AW  mode  of  proceeding,  liowever  that  might 
because  the  substitution  of  another  mode  would 
iest  as  for  example,  if  the  Court  pronounced 
was  Uie  Writ  of  Error  to  reverse  rt,«br  an  Cr- 
being  a  artUed  principle,  Uiat  the  same  Court 
Its  for  Errors  in  Law. 
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The  Commonwealth  V.  Bailet  Uagerman. 

An  Eociseni  ihoald  not  be  awarded,  until  a  Pktriea  Cafdiu  has  been  re- 
turoed*  not  found." 

If  a  sufficient  number  of  County  Courts  should  not  interfeiie,  to  enable  the 
Sheriff  to  exact  the  Defendant  five  times,  a  new  Writ  of  Exigent  thoiM  is« 
sue,  reciting  the  first  Writ,  with  the  return  of  iu  partial  execution,  amf  re- 
quiring the  party  to  be  exacted  from  County  Court  to  County  Court,  so  that 
^ith  the  first  he  be  exacted  fire  times. 

This  was  a  Case  adjourned  from  the  Superior  Court  of 
Kanawha  county,  on  an  Indictment  for  assault  and  battery. 
Its  circumstances  are  sufficiently  detailed  in  the  following 
opinion  of  the  Court,  prepared  by  Judge  Boutdin: 

'<  The  Indictment  in  this  Case  being  found  by  the  Grand 
Jury,  a  Summons  was  issued  to  answer  it,  and  returned 
<  executed,'  but  the  Defendant  not  appearing,  a  Capiaa 
was  awarded,  returnable  to  the  first  day  of  the  next  Term, 
which  being  returned  <  not  found,'  an  ^lias  Capias  was 
awarded^  which  was  in  like  mknner  returned  ^  not  found,' 
and  on  motion,  the  Exigent  was  awardcjd  and  returned  'not 
fully  executed.'  A  new  Writ  of  Exigent  was  awarded, 
which  was  returned  in  like  manner,  and  was  again  renewed, 
which  last  Writ  was  returned  '  quinto  exactuSy*  in  due 
form  by  the  Sheriff,  but  no  judgment  of  outlawry  was  pro- 
Hiounced.  Upon  which  return,  the  Attorney  for  the  Com- 
monwealth moved  the  Court  for  a  judgment  of  outlawry, 
and  the  questions  arising  upon  the  said  motion,  being  con* 
sidered  new  and  difficult,  were  adjourned  to  this  Court. 

On  consideration  whereof  the  Court  is  of  opinion : 

''That  the  Defendant  might  be  prosecuted  to  outlawry 
upon  the  Indictment  found  against  him;  but,  in  order  to 
have  such  judgment  of  outlawry  regularly  pronounced,  ia 
a  prosecution  for  a  misdemeanor,  ^^Pluries  Capias  should 
be  awarded  and  returned  '  not  found,'  before  the  Exigent 
should  issue:  whereupon,  the  said  Writ  should  issue,  and 
if  a  sufficient  number  of  County  Courts  should  not  inter- 
vene to  enable  the  Sheriff  to  exact  the  Defendant  at  five 
successive  County  Courts,  a  new  Writ  should  issue  reciting 
the  first,  with  the  Sheriff's  return  thereon,  (which  should 
state  the  manner  in  which  it  had  been  partially  executed,) 
and  requiring  the  party  to  be  exacted  from  County  Court 
to  County  Court,  so  that  with  the  first  he  be  exacted  five 
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times,  after  which  Jifth  esaeticm,  and  i^/biv  iht  reium 
day  qf  the  Exigent^  the  Defendant  should  be  outlawed 
by  the  judgment  ol  the  Coroner  of  the  county,  whose  nasne 
rirould  appear  by  the  return  of  the  Sheri£  This  Court  is 
therefore  of  opinion,  that  the  motion  of  tke  Attorney  for 
the  Commonwealth,  for  a  judgment  of  outlawry  upon  the 
said  proceedings,  should  be  over-ruled:  and  it  being  now> 
impossible  for  judgment  of  outlawry  to  be  pronounced  by 
the  Coroner  upon  the  aforesaid  proceedings  according  to 
Law,  it  is  the  opinion  of  this  Court,  that  a  new  Capias 
should  issue  against  the  Defendant,  and  subsequent  pro- 
ceedings be  had  thereupon,  conformable  to  the  foregoing 
opinion. 

<^  All  which  is  directed  to  be  certified  to  the  said  Supe- 
rior Court  of  Law/' 


The  Commonwealth  v.  John  Anderson. 

Case  adjourned  from  the  Superior  Court  of  Law  for  the 
county  of  Kanawha,  on  an  Indictment  for  larceny. 

Judge  Souldin  delirered  the  opinion  of  the  Court,  as 
follows: 

^'  The  prisoner  was  iadicted  and  found  guilty,  and  a  new 
trial  awarded,  and  the  prisoner  remanded  to  jail,  from 
whence  he  escaped,  aa  it  i^  supposed.  Writs  of  Capias 
were  awarded,  to  the  number  of  four,  and  returned  *  not 
found,'  followed  by  an  Eixigent^  which  is  returned  ^quinto 
exactus;*  and,  thereupon,  the  Attorney  £»*  the  Common- 
wealth moved  the  Court  for  a  judgment  of  outlawry,  and 
the  questions  of  Law  arising  thereon  being  considered  new 
,and  difficult,  were  adjourned  to  this  Court:  on  consldera* 
tion  whereof,  this  Court  is  of  opinion,  that,  upon  the  due 
execution  of  the  Writ  of  Exigent  awarded  in  thia  casey 
and  before  the  return  day  thereof,  judgment  of  outlawry 
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ought  to  have  been  pronounced  by  the  Coroner  of  the 
county.  The  Court  is  therefore  of  opinion,  that  the  afore- 
said motion  should  be  over-ruled,  and  as  no  such  judgment 
can  now  be  rendered  by  the  said  Coroner,  a  new  Writ  of 
Exigent  should  be  awarded,  to  be  proceeded  on  as  afore* 
said:  which  is  ordered  to  be  certified  to  the  said  Superior 
Court  of  Law/' 


William  Steele  &  Go.  v.  Isaac  Brown  and  M* 
M'GouL;  Sheriff  of  Kanawha. 

A  Writ  of  Fieri  Fadat  may  be  levied  od  ready  mooej  in  powesdon  of  the 
Defendant. 

The  Court  may  direct  money  made  under  an  exeoatJon^  and  which  money  ti 
in  the  hands  of  the  8herm,  or  is  broofffat  into  Coart»  according  to  the  com* 
mand  of  the  Writ  of  Fieri  Faciat,  to  be  paid  over  m  satis&otion  of  another 
Writ  of  Fi.  Fa,  in  the  hands  of  the  same  Sheriff,  against  the  roods  and  chat* 
t^  of  the  PUintiff  in  the  first  ezecutiony  he  having  tlie  legiU  and  eqoitalild 
title  to  receive  the  same. 

And  this,  although  it  may  not  appear  that  soffioient  effects  cannot  otherwise  be 
found  to  satisfy  the  judgment 

Oa  the  4th  of  August,  1820,  Steele  6r  Co.  sued  out  from  ' 
the  Superior- Court  of  Law  of  Kanawha  county,  on  a  judg- 
ment obtained  by  them  in  that  Court,  against  Edward 
Johnson^  Oeorge  Gee,  and  Isaac  Browne  a  Writ  of  Fieri 
Facias  for  j!518  60  cents,  with  $6  94  cents  costs;  indorsed 
to  be  discharged  by  the  payment  of  $  259  30  cents,  with' 
interest  from  the  31st  August,  1819,  till  paid,  and  the  costs, 
subject  to  a  credit  for  $  170,  paid  on  the  2d  of  October, 
1819,  which  Writ,  returnable  to  the  Ist  Monday  in  October 
next  after  its  issuing,  was  placed  in  the  hands  of  the  Sheriff 
of  Kanawha,  who  also  had  in  his  hands  a  Writ  of  Fieri 
Facias  issued  on  a  judgment  of  the  same  Court,  in  favor 
of  the.  same  Isaac  Jarowny  one  of  the  Defendants  in  the 
first  execution,  against  the  goods  and  chattels  of  Richard 
E.  Putney  and  Dawd  RuffncTf  for  It  410. 38  cents,  and 
costs,  indorsed  to  be  discharged  by  the  payment  of  ^205 
10  cents,  with  interest  irom  the  8th  day  of  November, 
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ISIdy  till  paid,  and  the  costs;  which  last  execution  bore 
date  on  the  16th  of  June,  1820,  and  was  returnable  to  the 
Ist  Monday  in  August  in  the  same  year.  On  it  the  Sheriff 
made  the  following  return:  ^^  The  within  execution  is  satis* 
fied,  which  amounts  to  the  sum  of  8  206  38  cents,  after  de* 
ducting  Sheriff *s  fees;  which  money  I  have  now  ready  to 
pay.  I  have  also  a  Writ  of  Fi.  Fa.  in  my  hands,  from  the 
Superior  Court  of  Law  of  Kanawha  county,  in  favor  of 
William  Steele  S;  Co.  against  the  goods  and  chattels  of 
JS.  J.  O.  G.  and  Isaac  Browne  who  is  the  same  Isaac 
Srown  that  is  Plaintiff  in  the  within  execution,  which  exe- 
cution in  favor  of  FFilliam  Steele  4*  Co.  against  the  said 
Isaac  Browfiy  amounts,  including  interest  and  all  costs, 
to  the  sum  of  9 295  83  cents." 

At  an  adjourned  Session  of  the  Superior  Court  of  Ka- 
nawha county,  in  August,  1820,  Steele  fy  Co.  moved  that 
Court  to  direct  the  Sheriff  to  pay  over  to  them  the  money 
made  on  the  execution  in  favor  of  Isaac  Brown  against 
Putney  and  Ruffner^  in  part  satisfaction  of  their  execution 
against  Johnson^  Oee^  and  the  said  Isaac  Brown.  On 
which  application  a  Rule  was  made  on  Brown^  to  shew 
cause  why  the  money  in  the  Sheriff^s  hands  should  not  be 
so  paid  over,  returnable  to  the  first  day  of  the  then  next 
succeeding  Term  of  the  Court.  At  the  October  Term,  the 
Rule  was  returned  served,  and  was  so  amended  as  to  in- 
clude the  Sheriff,  in  whose  hands  the  two  executions,  as 
well  as  the  money,  still  remained.  The  second  Rule  being 
also  returned,  the  motion  of  Steele  8r  Co.  came  on  to  be 
considered,  and  the  Superior  Court  of  Law  regarding  the 
questions  of  Law  arising  thereon  as  new  and  difficult,  ad- 
journed the  same  to  this  Court,  on  the  following  points: 

1.  Whether  money  in  the  possession  of  a  Defendant ^ 
may  be  taken  in  execution  under  a  Writ  of  Fieri  Facias 
issued  against  the  goods  and  chattels  of  such  Defendant  ? 

2.  When  money  made  under  execution  is  brought  into 
Court,  according  to  the  command  of  the  Writ,  may  the 
Court  direct  it  to  be  paid  over  in  satisfaction  of  a  Writ 
of  Fi.  Fa.  in  the  hands  of  the  same  Sheriff,  against  the 
goods  and  chattels  of  the  Plaintiff  in  the  first  execution,  he 
having  the  legal  and  equitable  right  to  receive  the  same  ? 
And  if  Uiese  questions  are  decided  in  the  affirmative,  then, 

3.  Is  the  power  of  the  Court  to  make  such  order  con- 
fined to  cases  where  sufficient  effects  of  the  Defendant  in 
the  second  execution  cannot  otherwise  be  found  to  satisfy 
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the  judgmeDt;  or,  does  the  right  of  the  Plaintiff  in  the  se^ 
condf  execution  to  have  the  money  so  applied,  extend  to 
all  caseSf  when  the  money  might  lawfully  be  taken,  if 
found  in  the  possession  of  the  Defendant  in  such  execu*'. 
tion? 

In  answer  to  these  questions,  the  following  opinion  of 
the  Court  was  prepared  by  Judge  B.  E.  Parker: 

**  Whether  money  can  be  taken  in  execution^  we  find, 
upon  examination  of  the  authorities,  is  a  question  not  very 
fully  settled.  Lord  Mansfield^  in  the  Case  of  Armistead 
V.  Philpoty{a)  is  reported  to  have  said,  *that  he  believed 
there  were  old  Cases  where  it  had  been  held  that  the  Sheriff 
could  not  take  money  in  execution,  even  though  found  in 
the  Defendant's  scrutoire,  and  that  a  quaint  reason  was 
given  for  it,  viz:  that  money  could  not  be  sold.\  But  he 
has  not  informed  us  where  those  old  Cases  were  to  be  met 
with;  and  after  a  diligent  search,  we  have  not  been  able  to 
find  them.  We  think  it  probable  there  may  be  such  Cases, 
but  we  know  there  are  others,  in  which  the  contrary  doc- 
trine has  been  held.  Thus,  in  77ie  King  v.  fVelbie,  2  Show. 
166,  it  was  expressly  decided,  that  upon  Si  Levari  Facias j 
the  Sheriff  may  take  ready  money,  it  being  to  be  levied 
de  bonis  et  catallis:  and,  in  this  respect,  it  is  like  the 
Fieri  Facias.  So,  in  Dalton^s  Sheriffs  p.  145,  it  is  stated 
that  money  may  be  taken  on  a  Fieri  Facias.  A  similar 
doctrine  has  been  held  by  the  Supreme  Court  of  the  United 
States, (6)  after  great  consideration;  which  has  been  follow* 
ed,  and  even  extended,  by  the  Courts  of  New  York.(c) 
It  is  true,  that  in  a  modern  English  Case  or  Cases,  as  we 
shall  see  when  we  come  to  consider  the  second  question 
referred  to  us,  the  right  of  the  Sheriff  to  levy  an  execution 
on  money  has  been  denied;  but,  under  such  circumstances, 
(the  authorities  conflicting,  and  the  ancient  Common  Law 
principle  not  well  ascertained,)  we  have  thought  it  our 
right  and  duty  to  judge  for  ourselves,  and  to  adopt  the 
opinion  which  appeared  to  us  the  most  reasonable. 


(a)  DougUu,  Sdt. 

lb]  to  7V?ter  and  FendaU,  1  Cranch,  117. 

(c)  See  fVUHaxM  ▼.  Rogert^  5  John.  163 1  Bail  t.  Ryer%,  3  Camc'i  Keporti, 
84 1  and  held  lo  extend  to  Bank  J^ote»t  on  the  ground  that  thty  art-  treated 
cMUter,  n  mong;,  in  Sandy  v.  Dobbin,  12  John.  «20,  M  in  Holney  ▼.  Mm- 
cotter^  IS  John.  395. 
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A  Writ  of  Fieri  Facica  commands  the  Sheriff  of  the 
goods  and  chattels  of  the  debtor  to  make  a  certain  sum  or 
debt,  recovered  by  the  Plaintiff.  When  he  levies  this  exe* 
cution  on  money  found  in  the  possession  of  the  Defendant, 
he  is  acting  strictly  within  his  precept,  since  money  is  a 
chattel,  and  is  in  that  respect  unlike  a  bond,  deed,  or  other 
chose  in  action*  The  Sheriff  is  not,  by  his  precept^  com- 
manded to  sell.  His  authority  to  sell  arises  collaterally 
out  of  the  necessity  he  is  under  to  cause  to  be  made  the 
debt,  de  bonis  et  catallis.  In  ordinary  cases,  he  can  make 
4he  debt  only  by  a  sale,  since  he  cannot  deliver  goods 
which  have  no  certain  or  fixed  value,  in  satisfaction  of  a 
fixed  and  certain  sum.  But,  if  the  Sheriff  takes  that 
which  unit  satisfy  the  Plaintiff,  by  making  the  debt,^with- 
out  a  sale,  it  would  be  idle  to  say  that  he  is  bound  to  sell; 
and  still  more  so,  to  contend  that  he  had  no  authority  to 
take  it,  because  in  ordinary  cases  he  is  under  the  necessity 
of  selling,  in  order  to  comply  with  the  requisitions  of  his 
Writ.  The  argument  assumes  the  proposition  (hat  in  all 
__  cases  a  sale  is  commanded,*  whereas,  in  truth,  the  autho- 
rity of  the  Sheriff  to  sell,  results  solely  from  his  inability 
otherwise  to  satisfy  the  execution.  Where  he  can  other- 
wise satisfy  it,  his  authority  to  sell  ceases;  but  by  no  means 
his  authority  to  levy.  To  get  at  this  last  conclusion,  from 
such  premises,  we  must  argue  in  a  circle,  and  begin  by 
taking  for  granted  what  ought  to  be  proved. 

Our  Act  of  Assembly  concerning  executions,(^  which 
directs  the  Sheriff,  on  all  executions,  to  sell  by  auction  the 
goods  and  chattels  taken,  provided  that  if  the  owner  shall 
give  suflScient  security  to  such  Sheriff  to  have  them  forth- 
coming on  the  day  of  sale,  it  shall  be  lawful  for  him  to  take 
a  delivery  bond  and  restore  the  property  until  the  day  ap- 
pointed for  the  sale;  has  been  relied  on  to  shew  that  money 
cannot  be  taken  on  a  Fieri  Facias,  and  that  the  Legislature 
did  not  contemplate  its  being  liable.  But  to  this,  the  Court 
answer  in  the  words  of  the  Chief  Justice,  in  Turner  and 
Fendallf  "  that  the  provisions  of  that  Act  can  only  be  con- 
sidered as  regulating  the  sale  of  such  articles  as  in  their  na» 
ture  require  to  be  sold,  and  not  as  exempting  from  execu- 
tion such  property  as  need  not  be  sold."  The  Sheriff  must 
proceed  to  sell  if  he  has  not  already  made  the  money,  or  if 


(<0  See  I  Hei).  Code,  ch.  134,  §  M  K  ««.  P'  5^* 
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he  is  commanded  to  make  any  thing  but  money,  as  7b- 
bacco;  in  which  case,  the  article  taken  must  necessanly  be 
sold,  in  order  to  raise  the  money  the  Sheriff  is  commanded 
to  make.  The  clause  allowing  the  forthcoming  bond,  must 
be  taken  with  the  same  limitation.  In  general,  as  we  have 
seen,  the  Sheriff  could  only  obey  his  Writ  by  a  sale.  To 
enable  him  to  make  it,  without  a  sacrifice,  time  must  be 
allowed,  in  order  that  he  may  give  notice  of  its  time  and 
place.  If,  in  the  mean  while,  the  property  remained  in 
the  SherifiPs  hands,  it  would  increase  the  expenses  of  the 
suit,  without  benefiting  the  creditor,  and  might  prove  very 
inconvenient  to  the  Sheriff.  Therefore,  the  Law  permit- 
ted him  to  restore  the  property  to  the  owner  upon  certain 
conditions.  But  this  provision  could  never  have  been 
meant  to  extend  to  a  case,  where  no  sale  is  necessary,  and 
where  none  of  the  reasons  apply  which  induced  the  Legis- 
lature to  allow  a  return  of  the  property. 

It  is  therefore  the  opinion  of  the  Court,  that  money  in 
the  possession  of  the  Defendant  may  be  taken  in  execution 
under  a  Writ  of  Fi,  Fa.  issued  against  his  goods  and  chat-' 
tels. 

The  second  question  referred  to  our  consideration  would, 
it  is  thought,  have  admitted  of  very  little  doubt,  if  it  was 
to  be  determined  by  tlie  reasonableness  or  unreasonableness 
Df  the  practice,  independent  of  all  authority.  By  the  form 
of  the  Writ  of -Ft.  Fa.  the  Sheriff  is  commanded  to  hate  the 
same  before  the  Court,  to  render  to  the  Plaintiff  of  his  debt 
and  damages;  and  by  the  form  of  his  return,  he  admits  that 
**  before  the  Court  he  has  it  ready,  as  the  Writ  requires.''(e) 
This  proves  that  when  the  Writ  was  devised,  it  was  strictly 
the  duty  of  the  Sheriff  to  bring  the  money  into  Court,  sub- 
ject to  its  order;  and  it  has  been  even  held,  that  payment  to 
the  creditor  himself  could  not  excuse  the  non-performance 
of  this  duty.  Although  this  rule  has  been  relaxed,  and  the 
Sheriff  may  now  make  such  payment  in  ordinary  eases, 
where  there  is  no  obstruction  to  his  act,  yet  the  right  of  the 
Court  to  direct  the  application  of  the  money^  still,  in  strict- 
ness, remains;  being  derived,  not  only  from  the  form  of  the 
Writ  as  evidence  of  the  Law,  but,  from  the  general  autho- 
rity of  the  Court,  to  superintend  its  process,  and  control 
the  conduct  of  its  officer  in  relation  to  a  subject  upon  which 


{€)  See  i  Bn.  Code^  oh.  134,  M,  p.  584-5-6^ 
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the  process  operates.  Nor  would  the  Sheriff,  even  now, 
be  justified  in  deviating  from  the  mandate  of  his  Writ,  by 
paying  over  the  money  instead  of  bringing  it  into  Court,  in 
any  other  than  a  plain  case,  where  no  dispute  had  arisen  and 
no  execution  had  come  to  his  hands  agamst  the  goods  and 
chattels  of  the  Plaintiff.    In  cases  where  the  rights  of  other 

forties  were  involved,  he  would  still  be  held  down  to  the 
etter  of  his  Writ  If,  then,  he  brings  money  into  Court, 
to  be  rendered  to  A.  and  the  Court  is  applied  to  by  a  Plain- 
tiff in  another  executiof?  against  A.  to  order  the  Sheriff  to 
make  the  payment  to  him,  it  would  seem  to  be  most  reason- 
able that  it  should  be  done,  if  money  be  liable  at  all  to  ex- 
ecution. For,  why  order  the  payment  to  A.  if  the  money 
eo  instanii  was  liable  to  be  taken  under  the  execution 
^  against  him  ?  It  would  be  a  vain  and  useless  thing,  or  it 
would  be  an  unjust  one. 

The  Court  have  examined,  the  Cases  for  the  purpose  of 
seeing  whether  such  an  application  on  the  part  of  the  Plain- 
tiff, in  a  second  execution,  has  ever  been  resisted,  and  on 
what  grounds.  In  Jlrmistead  and  Philpot,  before  men- 
tioned, it  was  granted:  but  as  the  Rule  there,  was  made 
absolute,  by  consent,  the  Case  is  entitled  to  very  little 
weight  as  an  authority.  In  Turner  and  Fendall^  the 
Court  expressed  a  clear  opinion,  that  where  money  made 
under  execution  is  brought  into  Court  according  to  the 
command  of  the  Writ,  the  Court  may  direct  it  to  be  paid 
over  in  satisfaction  of  a  second  execution,  whenever  the 
legal  and  equitable  right  to  the  money  is  in  the  per* 
son  whose  goods  are  liable  to  such  second  execution.  In 
New  York  this  doctrine  has  been  explicitly  recognised  in 
the  Cases  of  Williams  v.  Rogers j  and  Ross  v.  Same,  5 
John.  163;  and  in  Ball  and  Ryers,  3  Caine's  Rep.  84. 
In  opposition  to  it,  the  English  Cases  of  Fieldhouse  and 
Croftj  4  East  510;  Willows  v..  Ball,  5  BoSi  &  Pul.  376; 
and  Knight  v.  Criddle,  9  E^t.  48,  are  cited  in  2  Bac. 
Jtbr.  715,  tit  *'  Execution."  But  on  referring  to  the  two 
£rst  named  decisions,  they  do  not  appear  to  affect  the  doc-  . 
trine  laid  down  in  Turner  and  Fendall;  and  as  to  Knight 
and  Criddle,  it  turns  altogether  upon  the  assumption,  that 
.money  could  not  be  taken  in  execution.  In  Fieldhouse 
and  dro/t,  the  Court  refused  to  stay  in  the  Sheriff's  hands 
the  surplus  qf  a  former  execution.  But  this  surplus  is 
not  commanded  to  be  brought  into  Court,  nor  is  it  at  all 
included  in  the  Writ,  under  which  the  Sheriff  aits.    On 
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the  contrary,  it  is  his  duty  to  return  it  immediate^  to  the 
debtor,  without  waiting  for  an  Order  of  Cyurt.  It  is  the 
debtor's  money  in  the  hands  of  a  third  person,  having  no 
authority  over  it;  and,  therefore,  is  unlike  the  case  sub- 
mitted to  us,  in  lis /acts  diud  principles. 

The  Case  of  Willows  and  Ball  is,  in  the  same  manner, 
distinguishable  from  the  present  The  Defendant  there, 
had  previously  recovered  a  verdict  against  the  Sheriff  for 
his  misconduct  in  Office^  and  the  Plaintiff's  application  was, 
to  order  him  (the  Sheriff,)  to  pay 'over  the  damages  so  re- 
covered in  satisfaction  of  the  Pi,  Fa.  This,  the  Court  of 
Common  Pleas  refused,  the  Chief  Justice  declaring  he  could 
see  no  distinction  between  that  money  so  due  from  the 
Sheriff  to  Ball,  the  Defendant,  and  any  other  debt  due 
from  the  Sheriff  to  him;  and  he  put  the  case  of  a  Steward 
having  money  of  his  Master,  and  that  Steward  to  be  Sheriff; 
and  asked  whether  the  Court  could,  in  that  case  order  him 
to  pay  over  that  money  to  a  creditor  of  his  Master? 

It  is  manifest  that  the  question  we  have  now  to  decide, 
does  not  involve  such  considerations. 

But  in  Knight  and  Criddle,  the  Court  of  King's  Bench 
do  seem  to  have  decided  the  point  against  the  authority  of 
the  Court  to  make  the  order.  In  that  Case  the  Sheriff  had 
made  for  the  Defendant,  under  an  execution  in  his  favour, 
60/.  in  bank  notes,  and  the  Plaintiff,  on  affidavit  of  the 
fiicts,  moved  for  a  rule  to  shew  cause  why  the  Sheriff  should 
not  apply  it  to  the  Fi.  Fa.  then  in  his  hands  against  the 
Defendant  Lord  Ellenborough,  is  reported  to  have  said, 
<<  We  ought  not  to  force  the  Defendant  to  come  here  to 
shew  cause  against  a  motion  founded  on  an  assumption, 
that  money,  (and  bank  notes  for  this  purpose  are  the  same) 
may  be  taken  in  execution.  It  is  an  innovation  on  the 
Law,"  &c.  To  this  dictum  of  hb  Lordship,  unsupported 
by  authorities,  and  obviously  opposed  to  the  opinion  of 
Lord  Mcm^eld,  in  ^rmistead  and  Philpot,  (who  says 
the  contrary  idea  is  founded  on  a  quaint  reason,)  we  can- 
not give  our  assent.  That  it  is  no  innovation  upon  the 
Law,  is  proved  by  the  Case  in  Shower,  and  the  authority 
of  Dyer;  and  that  it  is  strictly  in  accordance  with  general 
^principles,  we  have  already  shewn.  The  authority  of  this 
Case,  therefore,  is  destroyed,  by  shewing  that  its  reasoning 
is  false,  or  rather  that  it  proceeds  upon  the  incorrect  no- 
tion, (perhaps  hastily  adopted,)  that  money  was  never 
liable  to  execution.     It  ought  not  then,  to  induce  us  to  de- 
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.  part  from  the  American  Aotborities,  and  from  what  we 
consider  a  reasonable  and  convenient  practice,  opposed  to 

'  no  other  Case,  and  to  no  principle  of  our  jurisprudence,  but 
supported  by  all  its  analogies,  and  by  several  respectable 
adjudications. 

A  more  weighty  objection  to  the  practice,  was  urged  in 
conference,  arising  out  of  a  late  provision  in  our  Act  of 
Assembly, (/)  which  made  Writs  of  Fu  Fa.  returnable 
to  the  Clerk's  Office  on  some  Rule  Day,  as  well  as  to  the 
Court;  at  the  election  of  the  Plaintiff.  It  was  said  with 
much  plausibility,  that  if  the  Writ  was  returnable  to  a  Rule 
Day,  the  Sheriff  would  be  bound  to  pay  over  the  money 
without  waiting,  in  any  case,  for  the  Order  of  the  Court, 
and  that  the  money  would  then  never  come  within  its  con- 

.  trOuI,  upon  which  circumstance  its  authority  was  by  the 
argument  made  to  depend.  But  a  large  majority  of  the 
Court  are  of  opinion,  that  this  alteration  in  the  Law  ought 
not  to  be  considered  as  changing  any  former  rule  of  Law, 
or  abridging  rights  which  once  existed.  To  give  it  this 
effect,  would  be  to  establish  an  inconvenient  and  unreason* 
able  distinction  between  executions  returnable  io  Court, 
and  executions  returnable  to  the  Rules;  not  warranted  by 
the  form  of  the  Writ,  as  prescribed  in  the  same  Act,  nor 
intended  by  the  Legislature  at  the  time.     The  Sheriff  is 

^  still  commanded  to  have  the  money  before  ''  the  Judges  or 
Justices  to  render  to  the  Plaintiff;"  whether  the  day  of  the 
return  is  to  the  Rules,  or  to  the  Court     If  it  is  returnable 

'  to  a  day  prior  to  the  Court,  he  may  pay  the  money  over, 
where  no  obstruction  exists  to  his  so  acting;  just  as  he 
might  under  the  modification  of  the  old  rule,  pay  the  mo* 
ney  without  the  order  of  the  Court    But^  if  he  has  received 

^  notice  to  retain  it,  he  must  still  comply  strictly  with  his 

*  Writ,  by  bringing  it  into  Court  His  default  in  ordinary 
eases  commences  by  non-payment  at  the  Return  Day;  but 
a  notice  to  retain,  excuses  the  default,  or  perhaps  a  second 
execution  against  the  Plaintiff,  in  the  firsts  eveo  without 
notice  to  retain.  If  such  notice,  or  such  second  execution 
was  delivered  to  him  after  the  return  day  of  the  first,  he 
might  still,  on  the  motion  of  the  person  entitled  to  the  mo- 
ney, be  fined  for  his  default  whilst  it  lasted:  and  thus  in 
all  cases  the  practice  might  be  made  to  conform  to  the  new 


</>  Vitk  1  R.  C.  ch.  134,  %  1.    Change  effected  in  1813. 
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loiWf  and  under  the  discretion  of  the  Court,  be  so  modelled, 
as  to  do  substantial  justice,  and  prevent  all  undue  influence 
and  partiality. 

For  these  reasons,  the  Court  is  of  opinion,  that  where 
money  made  under  execution,  is  in  the  Sheriff's  hands,  or 
is  brought  into  Court  according  to  the  command  of  a  Writ 
of  Fieri  FaciaSf  the  Court  may  direct  it  to  be  paid  over 
in  satisfaction  of  another  Writ  in  the  hands  of  the  same 
Sheriff,  against  the  goods  and  chattels  of  the  Plaintiff  in 
-  the  first  execution,  he  having  the  legal  and  equitable 
right  to  receive  the  same. 

As  to  the  third  and  last  question  submitted,  we  can  see 
no  good  reason  for  confining  the  authority  of  the  Court  to 
cases  where  sufficient  effects  of  the  Defendant  cannot  other* 
wise  be  found  to  satisfy  the  execution.  These  are  perhaps 
the  cases  which  have  generally  occurred  in  practice,  but 
they  are  not  the  only  ones  in  which  the  authority  may  be 
properly  exercised.  As  it  is. an  application  to  &ie  sound 
discretion  of  the  Court,  it  ought  only  to  interfere  in  cases 
where  the  application  seems  reasonable.  But  its  unreason- 
ableness would  not,  in  our  opinion,  depend  upon  the  cir- 
cumstance of  tlie  Defendant's  having  sufficient  other  pro* 
perty^  On  the  contrary,  if  that  were  the  only  objection 
to  the  motion,  the  order  ought  to  be  made.  But  the  Court 
thinks  it  unnecessary  to  decide,  whether  the  right  of  the 
Plaintiff  to  have  the  money  so  applied  extends  to  all  cases 
where  the  money  might  be  lawfully  taken  if  found  in  the 
Defendant's  possession.  This  is  a  question  not  arising  in  ' 
this  record,  and  occupying  a  ground  too  broad  to  be  incau- 
tiously taken.  On  the  third  point,  it  is  the  opinion  of  this 
Court,  that  the  power  of  the  Superior  Court  to  make  such 
order,  is  pot  confined  to  cases  where  sufficient  effects  of 
the  Defendant  in  the  second  execution  cannot  otherwise  be 
found  to  satisfy  the  judgment;  and  that,  upon  the  other 
branch  of  the  said  third  proposition,  it  ought  to  gjive  no 
opinion:  which  decisions  of  the  Court  are  to  be  certified,'* 
&c. 
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George  Fbrgusqn^  Assignee  of  Blackbubn  Akers^ 

V, 

Thomas  Highley. 

Debt  for  m  torn  more  than  one  hqndred  dollirt,  reduced  to  a  mm  bdow  it,  by 
a  aet-oJT.  The  Superior  Coort  has  juriidletkm  to  render  jadgmeot  on  the 
Tcrdicr 

The  Plaintiff,  as  assignee  of  Akers^  brought  an  Action 
of  Debt  against  the  Defendant,  in  the  Superior  Court  of 
Wythe  county,  on  a  single  bill,  for  one  hundred  dollars 
and  thirty-four  cents,  dated  the  1st  of  April,  1815.  The 
assignment  is  dated  21st  March,  1816.  The  verdict  is  in 
the  following  words:  "  We  of  the  jiuy  find  for  the  VXAn^ 
iit[  eighty -seven  dollars  and  thirty-four  cents  debt,  with 
interest  thereon  from  the  21st  day  of  May,  1816,  till  paid, 
at  the  rate  of  six  per  centum  per  annum.  We  do  further 
find,  that  the  debt  originally  was  one  hundred  dollars  and 
thirty-four  cents,  but  the  Defendant  claimed  a  credit  for 
twenty  dollars,  being  so  much  money  proved  to  have  been 
collected  by  the  assignor,  for  the  use  of  the  Defendant, 
on  the  20th  May,  1816,  and  not  paid  to  the  said  Defendant, 
which  credit  is  allowed  by  the  jury.** 

The  Defendant  prayed  that  no  judgment  should  be  ren- 
dered upon  the  verdict  of  the  jury  in  this  case,  because 
the  Court  had  no  jurisdiction,  the  verdict  being  for  eighty- 
seven  dollars  and  thirty-four  cents  only,  and  the  twenty 
dollars  being  a  payment^  and  not  a  set-off^  and  because 
the  verdict  was  complete  without  the  latter  finding:  and 
the  question  arising  upon  this  motion,  was  by  the  Circuit 
Court  adjourned  to  the  General  Court,  for  novelty  and  diffi- 
culty. It  may  be  proper  to  mention,  that  the  Defendant's 
plea  was  payment  to  the  assignor  before  notice  of  the  as- 
signment 

WhitCy  J.  pronounced  the  following  opinion: 

*^  It  is  the  unanimous  opinion  of  all  the  Judges  present, 
that  although  the  verdiot  in  this  Case  is  for  eighty-seven 
dollars  and  thirty-four  cents  only,  yet  as  the  Plaintiff  shew- 
ed himself  to  have  been  originally  entitled  to  his  action 
for  one  hundred  dollars  and  thirty-four  cents,  and  as  tbia 
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sum  was  reduced  by  evidence  ^iven  oa  the  trial,  of  a 
M/-<i^  against  the  assignori  of  which  it  does  not  appear  the 
Flaintiflf  had  any  notice;  this  case  is  different  from  the 
case  of  a  payment  made  to  the  Plaintiff  himself,  of  which 
he  must  be  supposed  cognizant  at  the  time  of  bringing  his 
suit;  and  that  the  judgment  ought  not  to  be  arrested:  which 
is  ordered  to  be  certified,''  &c. 


JVDTTfi.— It  iiii|ht  be  aappoied  b^  tome,  from  Uie  terms  m  which  thk  opi- 
nion of  the  Court  is  expressed,  that  the  Case  turned  apon  the  diitnetioo  be- 
tween the  assignee  and  assignor  i  bat  all  the  Judges  were  of  opinion,  that  if 
Men  himself  had  broaght  the  suit,  judgment  ought  not  to  have  been  arrested, 
beeause  the  credit  allowed  was  a  «^9^  and  wHtLpaymeni^  and  thii,  aooordipg 
to  several  previous  decisions. 


Absalom  B.  M'Olunn  v.  Major  Steel. 

A  Constable,  Sheriff,  or  other  OfiUer,  who  sells  property  taken  under  eseeu* 
tion,  is  not  protected  from  an  action  of  trespass  bj  the  claimant,  unless  the 
indemnifying  bond  taken  by  him  under  the  Act  of  1S12.  conforms  in  all  res* 
pects  to  that  Act,  and  particularly  cooUins  the  ohiuse  inserted  for  the  benefit 
of  the  person  daimmg  tiUe  to  the  property. 

This  was  an  adjourned  Casa  from  the  Superior  Court  of 
Law  for  the  county  of  Frederick,  in  which  Judge  White 
pronounced  the  following  opinion: 

'^This  is  an  action  of  trespass  brought  in  the  Superior 
Court  of  Law  for  the  county  of  Frederick,  by  Absalom 
M^Clunn  v.  Major  Steely  for  taking  and  selling  a  horse^ 
which  the  Plaintiff  claims  to  be  his. 

"The  facts,  as  stated  in  the  record,  are  these:  I$aac 
Williams  obtained  two  judgments  before  a  Magistrate  of 
the  said  county,  against  Thomas  M'Clunn  and  Eleaztr 
Barrow;  and  Birket  D.  Jett  obtained  another  such  judg- 
ment against  tbe  same  parties.  Executions  issued  upon  all 
these  judgments,  and  w^re  put  into  the  hands  of  tbe  Defen« 
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danty  who  was  Constable  of  the  District  in  which  T.  M^C. 
and  E.  B.  lived.  He  levied  them  upon  a  horse,  supposed 
to  be  the  property  of  Thomas  M^Clunn^  but  claimed  by 
the  Plaintiff,  Jfbsalom  M^Clunn,  who  forbade  the  sale: 
^Thereupon,  the  said  Barrow^  Thoniaa  M^Cluntiy  and 
Jeti^  executed  their  bond  to  the  said  Major  Steely  the  Con- 
stable, with  a  condition  thereto  annexed,  which,  after  re- 
citing the  above  circumstances,  goes  on  in  these  words: 
**Now,  if  therefore  the  said  Eleazer  Barrow^  and  Thomas 
M^Clunn^  and  Burket  D.  Jetty  or  either  of  them,  their 
heirs  or  executors,  do  save  harmless  and  indemnify  him 
the  said  M,  Steely  from  all  costs,  charges,  executions, 
troubles,  or  cause  of  action,  that  may  be  had,  sued,  or  re« 
covered  against  him  the  said  M.  Steely  for  levying  the  said 
executions  on  the  said  horse,  and  proceeding  to  sell  the 
said  horse  under  the  said  executions,  then  the  above  obli- 
gation to  be  void,  or  else  to  remain  in  full  force  and  virtue." 
The  Defendant  then  proceeded  to  sell  the  horse,  and  at  the 
trial,  among  other  pleas,  this  bond  and  condition  were 
pleaded  in  bar  to  the  action.  To  this  the  Plaintiff  demur- 
red, and  assigned  three  several  causes. of  demurrer,  one 
only  of  which,  viz,  the  second,  it  seems  important  to  no- 
tice here.  It  is  in  these  words:  '^2.  The  said  indemnify- 
ing bond,  in  the  said  plea  set  forth,  is  not  a  good  and  Sta- 
tutory bond  in  this,  that  it  is  conditioned  to  indemnify 
merely  the  said  Steely  Constable  as  aforesaid ;  whereas,  ac* 
cording  to  the  Statutes  in  that  case  made  and  provided,  it 
ought  to  have  been  conditioned  for  the  indemnification  of 
the  said  Defendant,  and  also  of  the  said  Plaintiff,  who  was 
the  party  injured,  and  the  claimant  of  the  property. " 

The  Statute  passed  in  1812,  in  amendment  of  a  former 
Statute,  and  in  force  at  the  time  when  this  transaction  took 
place,  expressly  requires,  that  the  condition  of  the  bond  to 
be  given  on  such  occasions  shall  contain  this  clause,  viz: 
^'  To  pay  and  satisfy  to  any  person  or  persons  claim- 
ing  title  to  such  pi'opertyy  all  damages  which  suchper* 
son  or  persons  may  sustain  in  consequence  of  such  set' 
zure  or  saleJ^  (See  1  Rev,  Code  of  1819,  ch.  134,  §  25, 
p.  534.)  And  it  is  only  a  bond  with  a  clause  of  that  kind 
which  the  Statute  says  shall  bar  an  action  of  this  kind.  This 
condition  contains  no  such  clause.  The  Court  is  therefore 
unanimously  of  opinion,  that  for  the  second  cause  assigned, 
the  said  demurrer  ought  V^be  sustained  and  the  plea  over- 
ruled: and  this  being  decisive  of  the  said  plea,  the  Court 

33'   -  ■ 
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deems  it  unnecesary  to  decide  the  other  points  arising  on 
the  said  demurrer." 


JVY)T£.— Previous  to  the  Act  or  1812,  the  Sheriff  was  oiily  authorised  to 
**  apply  to  the  PUuntifTfor  his  bonil.  \^ilh  good  securllj,  for  indemnifioatiq^  for 
the  we  of  the  property  seized  ;"  and  if  such  bond  was  given,  the  Act  of  1808 
declared,  that  the  party  hiying  claim  to  the  property  shall. be  barred  of  his  ao« 
tion  as  the  SherifT,  unless  the  obligors  in  the  bond  proved  insolvent.  See  2  Mev. 
Code  of  1808,  p.  160 ;  Pleasants's  edition.  As  the  condition  was  to  indemnify 
andaafe  harmless  the  Sheriff,  it  was  made  a  question  how  the  action  could  be 
sustained,  unless  the  SheriflT  had  been  daninined,  which  could  not  be,  as  the 
Act  protected  him.  In  consequence  of'  this  doubt,  the  Act  of  1 81  £  extended  the 
condition,  by  adding  the  words  quoted  in  the  above  opinion.  The  Judges  of  the 
General  Court  were  awn  re,  that  in  Carrington  v.  Anderson^  5  Munf.  33,  the 
Court  of  Appeals  had  decided  that  any  person  claiming  the  property,  might 
maintain  an  action  upon  a  bond  of  indemnity,  tuken  under  the  Law'oTISOS,  in 
the  name  of  the  Sheriff,  or  other  officer,  to  whom  it  was  taken,  without  proving 
that  any  tiaroage  had  tieen  sustained  by  such  officer ;  but  this  anomaly,  they  sup- 
posed, was  on^  justified  by  the  express  woixls  of  the  Law  and  necesnty  of  the 
case;  and  that  since  1813,  the  bond  must  conform  to  the  amended  Law,  or 
it  would  not  answer  the  description  of  **  such  bond,*'  mentioned  in  the  Act, 
which,  if  dul^  taken,  was  to  bar  the  party  claiming  the  property,  frcm  bis  right 
of  action  against  the  Sheriff. 


BasHROD  Washington  r.  The  Commonwealth. 

If  a  person  neelects  to  enter  land  with  the  Commissioner  of  the  land  tax,  he  is 
liahle  not  oidy  to  the  tax,  but  to  a  penalty  of  35  per  centum  per  annum  oq 
the  amount  of  each  year's  tax,  which  had  fallen  due  up  to  the  time  of  making 
the  entry,  and  this,  although  there  has  been  no  proof  of  an  application  being 
made  by  any  Commissioner  for  a  list  of  taxable  property. 

The  County  tknirt  has  juiisdiction  to  correct  an  error  of  the  Commissioner  of 
the  Revenue  in  assessing  a  penalty  upon  n  person  for  neglecting  to  enter  his 
lands ;  and  to  the  judgment  of  the  County  Couit,  a  Supersedeas  lies  to  the 
Superior  Court  in  such  case. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Fairfa^r  county. 

In  the  opinion  of  the  Court,  wliich  was  delivered  by 
Judge  IVhiie^  the  nature  and  circumsiances  of  the  Case  are 
so  fully  explained,  as  to  render  it  unnecessary  to  preface 
it  with  an  additional  statement     It  is  as  follows: 

**  The  Plaintiff  had  neglected,  from  the  year  1811,  to  the 
year  181^,  inclusive  of  both  years,  and  amounting  in  the 
whole  to  nine  years^  to  6nter  with  the  Commissioner  of  the 
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land  tax  of  Fairfax  county,  854  acres  of  land,  lying  in  that 
county.  The  Commissioner  in  pursuance  of  the  7th  sec- 
tion of  the  3d  chapter  of  the  Acts  of  1813^  now  incorpo- 
rated in  the  15th  section  of  ch.  183,  of  the  Revised  Laws, 
vol.  2,  p.  20,  proceeded  to  assess  the  taxes  of  that  land  for 
those  years  of  delinquency,  and  charged  the  Plaintiff  dama- 
ges at  the  rate  of  25  per  centum  per  annum  upon  the  tax 
assessed  for  each  year  of  his  delinquency. 

To  be  relieved  from  those  damages,  the  Plaintiff  applied 
to  the  County  Court,  alledging,  1.  That  he  ought  not  to  be 
subjected  to  any  penalty,  because  there  was  no  proof  that 
he  had  been  called  on  by  any  Commissioner  of  the  Reve- 
nue for  a  list  of  taxes;  and  that  his  omission  in  this  respect 
did  not  proceed  from  any  fraudulent  design.  2.  That,  at 
any  rate,  he  ought  to  be  relieved,  from  the  payment  of 
^135  01,  which  excess,  as*he  alledged,  was  produced  by 
calculating  25  per  cent,  per  annum  on  each  year's  tax; 
whereas  the  25  per  cent,  ought  to  have  been  calculated  on 
one  year's  tax  only,  (a)  The  County  Court  over-ruled  his 
motion,  with  costs.  To  this  order  of  the  County  Court,  he 
procured  a  Supersedeas,  by  which  the  Case  was  removed 
into  the  Superior  Court  of  Law  for  the  same  county;  and 
that  Court  adjourned  the  following  questions  to  this  Court, 
for  novelty  and  difficulty: 

1.  Had  the  County  Court  jurisdiction  of  the  motion  on 
which  the  judgment  in  this  Case  was  founded  ? 

2.  Has  this  Court  (that  is  the  Superior  Court,)  jurisdic- 
tion of  the  Case  upon  the.  Supersedeas  ? 

3.  Under  the  circumstances  disclosed  by  the  Bill  of  Ex- 
ceptions, (stating  that  there  was  no  proof  of  the  Comoais- 
sioner's  applying  for  a  list  of  the  taxes,  &c.)  was^  any  pe- 
nalty incurred  by  the  Plaintiff? 

4.  If  any  penalty  was  incurred,  what  was  the  amount? 
Upon  a  view  of  this  record,  and  the  various  Statutes  re- 
lating thereto,  the  Court  is  unanimously  of  opinion: 

1.  That  the  County  Court  had  jurisdiction  of  the  Plain- 
tiff's said  motion,  (d) 

(a)  The  words  of  the  Law  tre,  "and  as  a  penalty  for  Uie  failare  of  the  own- 
er Xo  enter  such  land  on  the  Commissioner's  books,  the  Commissioner  shall 
charge  thereon  damages  at  Uie  rate  of  25  per  cent,  per  annum  on  the  amount  or 
each  yearns  taxes,  which  shall  have  &llen  dae  up  to  the  time  when  Uie  entry 
shall  be  made.'' 

(6)  See  section  28,  of  Uie  same  Law,  giving  any  person  aggrieved  bv  any  en- 
try Blade  ID  thQ  GommiaiODer's  book,  liberty  to  apply  to  the  County  l/ourt. 
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2.  That  the  said  Superior  Court  has  jurisdiction  of  this 
Case  upon  the  said  Supersedeas >{c) 

3.  That,  under  the  circumstances,  as  disclosed  by  the 
said  Bill  of  Exceptions,  a  penalty  was  incurred  in  this  case 
by  the  Plaintiff. 

By  the  2d  section  of  the  16th  chapter  of  the  Act  of 
J809-10,  passed  the  5th  day  of  February,  1810,  it  is  made 
the  duty  of  every  land-holder  to  enter  his  lands  on  the 
Commissioner's  books  of  that  county  in  which  the  land 
lies,  within  18  months  after  the  passage  of  that  Act,  under 
the  penalty  of  forfeiture.  The  aforesaid  subsequent  section 
of  the  Act  of  1813,  seems  to  have  exchanged  this  penalty 
for  a  milder  one. 

4.  That  the  amount  of  the  penalty  incurred  is  to  be  as- 
certained by  calculating  damajges,  at  the  rate  of  25  per 
centum  per  annum j  on  the  amount  of  each  year's  taxes 
which  had  fallen  due,  up  to  the  time  when  the  entry  had 
been  made:  which  seems  to  have  been  the  mode  pursued 
by  the  Commissioner  in  calculating  the  damages  in  this 
case.  All  which  is  ordered  to  be  certified  to  the  said  Su** 
perior  Court. '^ 


Jc)  See  9th  section  ofCireoit  Court  Law,  aad  tliote  Oases  in  CouK  of  Appeals^ 
affirmiD|;  jurisdiction  of  Superior  Courts  over  orders  made  in  the  County  Court 
resDeot]n&^  mainteiiance  of  Bastards^  Sec  Such  as  J^iatm  ▼.  The  Commonwealth, 


WiLUAM  Chilbs  V.  The  Commonwealth. 

iDdietmeuts  for  horse-stealing  need  not  conclude  coTOra  formam  StatiOi;  and 
cTcn  if  it  were  m^Oper  that  they  should,  the  omission  would  be  cured  by  the 
Statute  of  Jeofiuls. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Hanover  county, 
rendered  against  the  Plaintiff  in  Error  on  an  Indictment 
for  horse^stealiog*  The  Indictment  was  in  the  usual  form, 
except  that  it  did  not  conclude  '<  against  the  form  of  the 
Act  of  Assembly  in  such  case  made  and  provided/' 


Digitized  by 


Google 


JUNE  TERM,  laai.  261 

He  was  convicted  by  the  jury,  and  being  placed  at  the 
bar  to  receive  his  sentence,  he  moved  the  Court  to  arrest 
the  judgment,  on  the  ground  <Ubat  he  has  been  tried,  and 
the  jury  charged  under  the  Act  of  As8emblyy(a)  passed 
30th  January,  1819,  entitled,  <  An  Act  reducing  into  one 
Act  the  sevend  Acts  declaring  the  punishment  of  horse- 
stealers, and  their  accessaries,'  &c.  and  that  the  Indictment 
should  charge  the  offence  against  the  Statute."  The  mo- 
tion  was  over-ruled,  and  the  prisoner  sentenced  to  five 
years  imprisonment  in  the  Penitentiary. 

The  Plaintiff  in  Error,  in  bis  petition  to  this  Court,  as- 
signed as  error,  that  the  Indictment  was  in  truth  one  at 
Common  Law,  and  not  under  the  Statute,  inasmuch  as  it 
did  not  conclude  ^^  contra  formam  StatuHy 

The  Court  were  of  opinion: 

I.  That  the  averment  *^  contra  formam  Statutiy^^  was 
uni^ecessary:  Semple  and  Parker^  however,  dissenting. 
2.  The  whole  Court  were  of  opinion,  that  even  if  the  In* 
dictment  were  erroneous  in  this  respect,  yet  that  the  objec- 
tion  came  too  late  after  verdict,  being  cured  by  the  Statute 
of  Jeofails  in  Criminal  Cases.  (^J  T^e  Writ  of  Error  was 
therefore  refused. 


a 


t  Rev,  Code  oT  t8t9,  eh.  152,  p.  575. 
i»uf.  eh.l69,S44,p.Ml. 


JVOTE.-*W1iere  the  o&n«e  it  entirely  created  bf  Statute;  or,  where  an 
offisnoe  at  Comimon  Law  is  made  hj  Statate  a  eriine  of  a  higher  nature,  as  a 
misdemesDor,  a  felooy  i  or  where  the  ofieoee  existed  at  Cooudob  Law,  bat  ao 
odA'tionai  poaishiDeBt  it  inflicted  by  SCatate,  there  the  arennent  should  be 
eofUra  formam  Skatuti:  but,  where  the  ofienee  waa  felon j  at  Conunon  Law. 
but  an  Aet  oasts  the  offender  of  some  benefit  whieh  the  Common  Lav  allowed 
him,  as  of  benefit  of  damr,  the  aTerment  is  utmece^aanf,  beeauae  the  Sutute 
neither  ereates  a  new  onenee,  nor  adds  a  new  penalty,  and  it  onnot  be  said 
with  propriety  that  the  ofienoe  was  committed  contrary  to  the  prorisions  of  such 
an  enactment.  1  ChiUy't  Cr.  Law,  989.290;  iBale*t  P.  C.  189;  1  Sounders, 
(by  ffiUiam,)  US,  No.  S. 

Aceotdbg  to  these  principles,  which  are  foUr  established  by  authority,  this 
Case  was  decided.  Horse- stealing  waa  punishable  like  every  other  species  of 
simple  lareeaj,  at  Common  Law,  with  death,  but  the  beoellt  af  eleiu  w«i 
extended  to  it.    Afterwards,  by  TaHoos  Statates  in  England,  the  benefit  of 


clergy  was  taken  away.  These  Statates  were  in  force  in  this  country  until  the 
BeriaU  of  1798,  when  they  were  repealed,  but  an  Act  of  Asaembljr  was  then 
passed,  making  the  same  pravisioo.    Whilst  that  Law  continued  in  roree,  it  was 


certainly  unnecessary  to  aver  in  the  Indictment  that  it  waa  contra  formam 
Statvti.  When,  by  the  Act  of  1796,  the  punishment  of  death  was  exehaaged 
for  a  confinement  m  the  Fenitentiar7.hense,  the  same  doetrine  shoald  prevail^ 
becaoae  no  change  was  n^de  in  the  crime,  nor  any  additional  punishment  m- 
fiicted  I  on  the  contrary,  the  severity  of  the  fonner  punishment  was  mtielk 
mitigated. 
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Pkesent. — White^ 

Brockenbroughj 
Smithy 

Daniel^  \  Judges. 

Semphy 

SaxmderSy 

B.  E.  Parker y 

Bouldin, 


The  Commonwealth  v.  John  Tyree. 

IT  a  blftfik  man  be  tent  on  for  trial  by  the  ExamiDing  Coart  to  (he  Superior 
Coart,  (charged  with  a  crime,  which  in  a  slave  is  punishable  with  death^aDd 
in  a  free  man  bv  Penltentiaty  confinement,)  as  a  free  man,  unless  the  accused 
shall  himself  plead  in  abatement  to  the  jurisdiction  of  the  Court,  that  he  is 
a  alave,  the  Superior  Court  will  proceed  to  try  him  as  a  free  roan :  such  plea 
is  the  only  mode  by  which  the  question  oaa  be  put  in  ifaue  in  the  Superior 
Court 

The  Court  will  not  allow,  in  sooh  case,  any  other  person  who  clahns  him  as  bh 
slave,  to  make  up  a  collateral  issue,  or  to  give  evkleQce  on  a  collateral  motbn, 
which  has  for  its  object  the  decision  of  the  question  whether  or  not  the  ac- 
cused be  a  slave ;  the  accused  not  being  a  party  to  such  proceeding,  ought 

■   not  to  be  affected  by  it. 

In  a  capital  case>  a  collateral  issue  to  which  the  accused  is  not  a  party,  may  be 
made  up,  when  it  operates  in  favorem  vitm,  as  whether  the  accused  be  turn 
compos,  mute  by  the  vintation  of  God^  &c.  but  not  where  it  is  agamst  life. 

Qimre*  Can  a  claim  of  cognizance  be  allowed  in  any  ease  in  this  countiy  i 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Caroline  county.  The  prisoner,  who  was  a  black 
man,  was  indicted  for  a  Rape  on  the  body  of  one  Betsy  JP. 
Crray^  in  the  said  Superior  Court,  at  its  October  Term. 
Having  been  led  to  the  bar,  he  pleaded  not  guilty;  the  ar- 
raignment and  plea  were  entered  the  first  day  of  the  Courts 
and  the  Case  was  continued  till  the  next  day. 

On  the  next  morning,  one  William  Tompkins^  a  resi- 
dent of  Spottsylvania  county,  came  into  Court,  and  exhi- 
bited a  petition,  stating  that  on  the  17th  November,  1810, 
he  owned  a  slaye  named  ^rmistead,  then  about  18  years 
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of  age;  that  the  said  slave  on  that  day  absconded  from  him, 
and  that  he  made  various  efforts  to  recover  him,  which 
were  ineffectual,  being  unable  to  hear  any  thing  of  him; 
that  on  Sunday  last  he  found  the  said  slave  in  the  jail  of 
Caroline,  charged  with  a  felony,  under  the  name  of  John 
'Tyree:  that  he  has  never  manumitted  the  said  slave,  nor 
parted  with  his  interest  in  him:  that  the  jailor  refuses  to 
deliver  to  him  his  said  slave,  and  he  believes  he  is  unlaw- 
fully detained ;  he  therefore  prayed  that  the  Writ  of  Habeas 
Corpus  might  be  issued  to  bring  up  the  body  of  the  said 
slave  before  the  Court,  that  the  legality  of  his  detention 
might  be  enquired  into.  The  petition  was-  sworn  to  by 
the  petitioner,  and  was  also  supported  by  the  affidavit  of 
Wilson  Swann.  The  Writ  of  Habeas  Corpus  was  ac- 
cordingly issued,  and  the  man  brought  before  the  Court. 
The  Jailor  made  a  return  to  the  said  Writ,  as  follows: 
**By  virtue  of  this  Writ  to  me  directed,  I  have  here  the 
body  of  John  Tyrecy  who  is  detained  by  me  for  the  fol- 
lowing causes:  the  said  prisoner,  as  a  free  man  of  colour, 
was,  on  the  13th  August,  1821,  brought  before  an  Exam- 
ining Court  for  the  county  of  Caroline,  charged  with  a  Rape 
on  the  body  of  one  Betsy  F,  Oray^  and  it  was  thereupon 
considered  by  the  said  Court,  that  the  said  John  Tyree 
ought  to  undergo  a  trial  for  the  said  offence  before  the  next 
Superior  Court  for  the  county  of  Caroline,  and  thereupon 
he  was  by  the  said  Court  of  Examination  remanded  to  jail: 
the  said  prisoner  was,  on  Monday  last,  indicted  before  the 
said  Superior  Court,  as  a  free  man  of  colour,  for  the  offence 
aforesaid,  and  being  thereof  arraigned,  pleaded  not  guilty 
io  the  Indictment,  and  his  trial  was  postponed  by  the  said 
Court  till  the  then  to-morrow,  and  he  was  thereupon  by 
the  said  Court  remanded  to  the  jail  of  which.  I  am  keeper; 
all  of  which  will  appear  by  the  records  of  the  said  Courts, 
which  are  prayed  to  be  taken  as  a  part  of  this  return,  and 
I  detain  him  for  no  other  cause.  T.  B.  C.  Jailor.** 

The  return  being  read,  Tompkins  traversed  the  return 
as  follows:  **And-  the  srid  fVilliam  Tompkins,  here  in 
Court  denies  that  the  said  John  Tyree  is  a  free  man  of  co- 
lour, and  avers  that  he  is  the  slave  of  him  the  said  fVilliam 
Tompkii)s^  whose  real  name  is  JJrmisteadj  and  prays  that 
the  same>piay  be  enquired  of  by  the  Court,  and  that  the 
Court  may  not  take  jurisdiction  of  the  said  offence  where- 
with the  said  prisoner  is  charged,  and  that  the  Indictment 
against  him  may  be  quashed/* 
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Tlie  evidence  of  sundry  witnesses  was  then  taken  in 
Court;  by  which  it  was  proved,  that  the  said  WilHam 
Tompkins  had  lost  his  slave  by  the  name^  •^rmistead, 
then  a  youth  about  18  years  of  age,  about  the  year  1810; 
that  he  had  never  been  regaiped  .since  his  elopement;  that 
the  prisoner  at  the  bar,  now  called  John  Tyree^  is  the  iden- 
tical negro,  by  the  name  of  «^rmt^/ea^,  who  had  so  eloped; 
that  the  prisoner  had  passed  himself  as  the  son  of  one  *^ggjf 
T^ree,  a  free  woman,  in  that  county;  that  he  had  recently 
denied  that  he  was  her  son;  that,  in  point  of  fact,  he  was 
not  of  that  family;  that  he  was  not  registered  as  a  free  man; 
and  that  the  register,  or  its  contents,  were  not  communicated 
to  the  Examining  Court,  when  he  was  before  that  Court 

.  The  record  of  the  Examining  Court  accompanied  tlie  re- 
turn of  the  Jailor,  by  which  it  appeared  that  he  was  exam- 
ined as  a  free  man  of  colour,  by  the  name  of  John  Tyree, 
and  remanded  for  trial  as  a  free  roan. 

The  Court  being  of  opinion,  that  the  matters  of  Law 
arising  upon  the  said  traverse  to  the  return  to  the  Habeas 
Corpus^  are  new  and  difficult,  adjourned  the  same  to  the 
General  Court  for  their  opinion  and  judgment  on  the  fol- 
lowing questions:  1.  Can  any  evidence  be  now  reeeived  in 
this  Court  in  support  of  the  petitioner's  traverse,  for  the 
purpose  of  proving  that  the  prisoner  is  not  a  free  man  of 
colour,  but  the  slave  of  the  petitioner  ?  2.  Is  the  record  of 
the  Examining  Court,  remanding  the  said  prisoner  for  trial  - 
here,  as  a  free  man  of  colour,  to  be  taken  as  conclusive 
proof  against  the  petitioner,  TVilliam  Tompkins^  quoad 
the  trial  of  the  prisoner,  that  the  said  prisoner  is  free, 
(the  said  prisoner  having  when  first  arraigned  on  Monday 
last,  refused  to  plead  in  abatement  that  he  was  not  a  free 
man,  but  a  slave  ?)  3.  If  evidence  be  admissible  in  support 
of  the  petitioner's  traverse,  by  whom  shall  the  issue,  whe- 
ther the  prisoner  be^  slave,  or  a  free  man,  be  tried  ?  By 
the  Court,  or  by  a  jury  to  be  impannelled  for  the  purpose  ? 
4.  If  the  Court  be  satisfied  from  the  evidence,  or  H  a  jury 
impannelled  to  try  the  issue,  find  a  verdict  that  the  prisoner 
is  a  slave,  is  the  Court  bound  to  refuse  to  take  jurisdiction 
of  thepflFence  with  which  he  \s  charged,  and  bound  to  quash 
the  Indictment,  as  prayed  by  the  petitioner  ?  5.  All  ques- 
tions which  may  aVise  in  this  Case  from  the  Writ  of  Habens 
Corpus^  the  return  thereto,  the  traverse  thereof,  the  evi- 
dence taken  in  this  Court,  and  the  proceedings  in  the  Ex- 
amining Court,  and  this  Court^  agaipst  the  piisoner? 
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^   The  trial  of  the  prisoner  was  then  deferred  till  the  next 
Term. 

After  due  consultation  by  the  Judges  of  the  General 
Courty  the  following  opinion  and  judgment  were  delivered^ 
Judge  Daniel  dissenting. 

Brockenbroughf  J.  delivered  the  opinion  of  the  Court: 

The  Examining  Court  of  Caroline  county  remanded  to 
the  Superior  Court  of  that  county  for  trial,  for  a  crime 
of  great  malignity,  a  /ree  man  of  colour  by  the  name 
of  John  Tyree.  He  was  indicted  there  for  the  crime, 
and  being  arraigned,  he  pleaded  ^^not  guilty''  to  the  In* 
dictment,  and  was  remanded  to  jail.  On  the  following  day 
a  citizen  of  another  county,  Mr.  William  Tompkins^  pe- 
titioned the  Court  for  a  Writ  of  Habeas  Corpus  to  bring 
before  the  Court  a  slave  of  his,  by  the  name  of  •^rmistead, 
who  was  then  detained  in  jail,  charged  with  a  crime,  sta* 
ting  that  he  could  not  be  legally  tri^  for  the  same  in  that 
Court  The  Writ  ^^as  issued,  and  the  Jailor  made  return, 
that  the  said  person  was  committed  to  his  custody  as  a  free 
man  of  colour,  by  the  name  of  John  Tyree^  and  made  the 
record  of  the  Examining  Court  a  part  of  his  return.  The 
petitioner  informally  traversed  so  much  of  the  return  as 
stated  that  he  was  a  free  man  of  colour,  and  prayed  the 
Court  to  enquire  into  the  fact  of  his  being  his  slave,  and 
to  quash  the  Indictment.  The  evidence  of  witnesses  was 
then  heard,  tending  to  support  the  allegation  of  the  peti- 
tioner, and  the  questions  arising  in  this  Case  were'  adjourn- 
ed to  this  Court 

A  slave  cannot  be  properly  tried  before  a  Superior  Court 
of  Law:  he  is  to  be  tried  by  the  Justices  of  the  County 
Court,  who,  for  that  purpose,  constitute  a  Court  of  Oyer  and 
Terminer.  When  a  black  man  is  brought  before  an  Examin- 
ing Court,  it  is  the  duty  of  that  Court  to  enquire  whether 
he  be  a  free  man,  or  a  slave;  if  he  be  a  slave,  they  cannot 
send  him  on  for  trial  to  the  Superior  Court  If  they  send 
him  on  for  trial  as  a  free  man,  and  he  be  indicted  as  such, 
there  seems  to  be  only  one  mode  by  which  the  fact,  whe- 
ther he  be  a  slave  or  not,  can  be  regularly  tried  in  the  Su- 
perior Court.  It  is  matter  of  abatement,  and  the  person 
arraigned  may  plead  it,  and  object  to  the  jurisdiction  of  the 
Court  On  such  plea  to  the  jurisdiction,  if  an  issue  be  ta- 
ken, a  jury  may  enquire  into  and  find  a  verdict  on  the  fact; 
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and  if  they  find  him  to  be  a  slave,  the  Court  will  proceed 
no  further  with  the  ease,  but  send  him  to  the  proper  Tri- 
bunal. If  he  does  not  object  to  the  jurisdiction  on  that 
ground,  can  any  other  person  be  allowed  to  interplead^  (if - 
we  may  use  such  expression,)  alid  prove  to  the  Court  that  it 
has  no  jurisdiction  ?  It  may  be  said,  thatevery  black  man  is 
prima  Jade  a  slave,  and  that  as  it  so  appears  to  the  Supe- 
rior Court,  that  Court  ought  first  to  enquire  into  the  fact, 
before  it  will  take  cognizance  of  it;  that  presumption  is, 
however,  repelled  by  the  judgment  of  the  Examining 
Court,  which  declares  him  to  be  a  free  man,  and  that  judg- 
ment must  be  considered  as  binding,  until  the  contrary^p- 
pears  in  some  legal  mode.  If  a  third  person  can  claim  him 
as  his  slave,  by  what  method  of  trial  can  it  be  ascertained  ? 
Can  the  Court  be  called  on  to  hear  evidence,  and  decide  on 
.  the  fact?  This  is  not  the  duty  of  the  Court:  its  duty  is  to 
decide  on  the  Law,  not  on  facts.  Can  a  .jury  be  impan- 
nelled  to  try  the  fact?  If  so,  who  are  parties  to  the  issue, 
if  there  be  one?  The  alledged  master,  and  the  jailor* 
Whilst  this  issue  is  then  trying,  the  jMCused  person  stands 
before  the  Court  in  vinculis^  is  no  party  to  the  enquiry^ 
and  yet  is  bound  by  the  verdict  which  may  be  found  against 
him !  The  Court  has  not  seen  any  Law  by  which  such  an 
anomalous  proceeding'can  be  justified.  It  is  true,  there 
are  cases  in  which  a  similar  proceeding  is  allowed,  i3ut  un- 
der different  circumstances.  When  an  accused  person  is 
brought  before  a  Court,  and  there  is  reason  to  believe  that 
he  is  a  lunatic,  or  an  idiot;  or  if  the  accused  stands  mute, 
and  will  not  answer  to -the  Indictment,  the  Court  may  im- 
pannel  a  jury  to  decide  whether  he  be  non  compos  mentis, 
or  whether  he  be  mute  from  obstinacy,  or  from  the  visita- 
tion of  Ood;  and  if  they  find  for  the  accused,  the  trial  will 
be  suspended.  There  is,  however,  this  gre^t  difference  be- 
tween the  cases.  Those  proceedings  are  allowed  infavo^ 
rem,  vitss;  but  if  it  could  be  allowed  in  this  case,  it  would 
be  against  life.  The  consequence  of  sustaining  the  ob- 
jection to  the  jurisdiction  here,  would  be,  that  instead  of 
punishing  him  in  the  Penitentiary,  he  might  be  condemned 
to  lose  his  Hfe.  .The  Court  cannot,  therefore,  convert  a 
principle  dictated  by  humanity  into  an  instrument  of  cru- 
elty. 

We  enquired  into  the  ancient  doctrine  of  the  claim  of 
cognizance  by  the  Courts  of  the  two  Universities  in  Eng- 
land, and  by  other  Courts  having  certain  exclusive  juris- 
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diction  in  cases  of  felony.  4  Black.  Com.  276-9.  But 
we  are  of  opinion,  that  that  doctrine, -besides  being  obso- 
lete, will  not  apply  to  this  case,  for  several  reasons.  The 
Justices  of  the  County  Court  constitute  the  only  Tribunal 
who  could  claim  the  cognizance  in  this  case:  but  those  Jus- 
tices have  already  disclaimed  it,  by  ailjudging  him  to  be  a 
free  man.  That  claim,  when  allowed  in  England,  does  not 
draw  along  with  it  any  hi.^her  punishment;  in  this  case  it 
does,  and  therefore  oughjt  not  to  be  allowed. 

For  these  reasons,  the  following  is  to  be  entered  as  the 
judgment  of  this  Court: 

''  It  is  the  opinion  of  this  Court,  and  it  doth  decide,  that 
as  the  prisoner,  John  TS/ree^  did  not  plead  in  abatement  to 
the  jurisdiction  of  the  said  Superior  Court  of  Law^  no  evi- 
dence whatever  was  admissible  in  support  of  the  said  tVil- 
Ham  Tompkins* s  application,  for  the  purpose  of  proving 
that  the  said  prisoner  is  not  a  free  man,  but  the  slave  of  the 
said  petitioner;  and  that  the  record  of  the  Examining  Court, 
remanding  the  said  prisoner  for  trial  as  a  free  man  of  co- 
Jour^  (there  being  no  such  plea  in  abatement,  as  aforesaid,) 
is  to  be  taken  as  conclusive  proof,  quoad  the  trial  of  the 
prisoner  in  the  Superior  Court,  that  he  is  free.  The  other 
questions  need  not  be  answered;  all  of  which  is  ordered  to 
be  certified." 
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Robert  Mackaboy^  Lewis  Courtney  and  John 
STRtcKLEB^  V.  The  Commonwealth. 

A  record  of  a  Riot,  on  the  view  of  the  Justieet,  under  the  firtt  ledioii  of  oar 
Act,  is  a  convlctkm  of  lo  great  authority,  that  it  cannot  be  traverwd. 

The  finding  of  the  Inquest  oT  twetre  persons,  under  the  second  seetioa  of  oar 
Act,  is  an  Inqaisitioo,  Indictment  or  l^resentment,  and  not  a  verdict. 

That  Inquisition  is  not  conclusire  against  the  Defendants,  but  may  be  traversed, 
and  they  are  entitled  to  the  trarerse,  as  well  according  to  English  adjudica- 
tions, as  by  the  provisions  of  our  BUI  of  Rights. 

The  Justices  being  authorised  to  **liear  and  determine."  may  award  process    • 
against  those  inaicted  to  bring  them-  before  the  Xustices,  and  may  also  direct 
a  jury  to  be  summoned  to  try  the  traverse. 

The  accidental  presence  of  a  party  charged  by  Inquisition,  at  the  taking  there- 
of, cannot  deprive  him  of  his  right  to  a  traverse,  nor  of  a  trial  by  a  traverse 

The  direction  of  the  Act,  that  the  j.ury  of  Inquest  shall  assess  the  fine,  results 
from  the  necessity  of  the  case ;  because,  if  that  was  not  done,  and  the  Defen- 
dants would  not  traverse  the  Inqnbition,  the  Law  could  not  be  executed.  In 
England,  the  Inquest  does  not  assess  the  fine,  because  it  is  there  left  to  the 
Justices :  but  the  assessment  of  the  fine  by  the  Int^ucst,  afiurds  no  reason  why 
the  Defendant  should  not  be  allowed  to  prove  his  mnocence. 

The  Inquisition  ooght  to  charge  the  offence  with  convenient  certainty :  it  ought 
to  be  as  special  and  certain  as  an  Indictment  in  ordinary  cases. 

An  Inquisition,  therefore,  which  charges  only  that  the  Defendants  were  guilty 
of  a  riot,  without  setting  forth  the  thne,  place  or  manner  of  committmg  it, 
or  an^  facts  which  in  Law  constitute  a  riot,  b  defisctive  and  insufiioient. 

A  Cerfiorari  may  be  awarded  in  cases  before  Justices  of  the  Peace,  in  or- 
ders, sammary  proceedings,  and  trials  before  newly  created  juriadictions^  and 
where  the  party  cannot  have  a  Writ  of  Error.  It  will  lie  after  verdict,  and 
before  judgment,  and  an  Inquisition  in  case  of  rioters,  not  being  a  verdic^ 
k  will  lie  to  bring  up  such  Inouisition. 

Those  eases,  where  it  has  been  decided  that  aCerficrari  does  not  lie  alter  ver* 
diet,  and  before  jadgment,  were  before  Courts  of  Record,  where  the  Coorts 
before  whom  the  pixxseediogs  were  sought  to  be  carried,  not  knowing  the 
fiicts  on  which  the  verdict  was  rendered,  could  not  know  how  to  assess  the 
fine. 

The  Judges  of  the  Superior  Courts,  withm  their  respective  jurisdictions,  maj 
award  a  Certiorttri  to  remove  proMseedlogs  on  an  Inquest  of  a  riot,  taken  be* 
fore  the  Jastices. 

'Phis  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  of  Spottsylvania  county.  Information^  on  oath,  was 
given  by  one  of  the  Constables  of  the  town  of  Fredericks- 
burg, to  three  of  the  Justices  of  the  town,  that  the  Plain- 
tiffs in  Error,  and  sundry  others,  were  guilty  of  a  riot,  rout, 
or  unlawful  assembly,  at  the  house  of  Kitty  Ship,  in  the  . 
said  Corporation,  on  the  night  of  the  26th  December,  1818, 
to  the  terror  of  the  citizens,  many  of  whom  they  had  beaten^ 
&c.  A  Warrant,  bearing  date  the  4th  January,  1819,  was 
thereupon  issued  by  the  three  Justices,  directed  to  the  Ser- 
geant, commanding  him  to  cause  twenty-four  lawful  men 
of  the  said  Corporation,  to  come  before  them  at,  &c«  on  th9 
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next  day,  to  enquire  for  the  CommonweaHhi  of  certain  ri- 
ots, &c.  committed  by  the  said  persons,  (by  name.)  At  the 
same  time,  they  issued  a  Summons,  to  the  Constable  di- 
rected, commanding  him  to  cause  the  said  persons,  (by 
name,)  to  appear  at  the  time  and  place  in  the  Warrant  men- 
tioned, when  and  where  a  jury  would  be  sworn  to  enquire 
of  the  riots,  &c  said  to  have  been  by  them  committed. 
On  the  day  appointed,  the  jury  appeared,  and  the  persons 
charged  as  rioters,  appeared  by  Counsel.  The  jury  were 
duly  sworn,  and  brought  in  a  verdict  in  the  following 
words:  "  We,  of  the  jury,  find  Robert  Mackaboy^  Lewis 
Courtney  and  John  Stricklery  guilty  of  the  riot,  but  with 
different  degrees  of  criminalty;  the  others  charged,  we  find 
not  guilty.  Robert  Mackaboy^  to  be  imprisoned  for  three 
Calendar  months,  and  to  pay  a  fine  of  fifty  dollars;  Lewis 
Courtney  y  to  be  imprisoned  one  Calendar  month,  and  to  pay  ^ 
a  fine  of  twenty  dollars;  John  Stricklery  to  be  imprisoned 
one  hour,  and  to  pay  a  fine  of  five  dollars. "  The  jury  was 
dismissed,  and  the  same  three  Justices,  on  the  9th  January, 
'  issued  a  Capias^  to  the  Segeant  directed,  commanding  hiln 
to  bring  the  said  Mackaboy^  Courtney  and  Strickler^  be- 
fore them,  to  shew  cause  why  the  verdict  of  the  said  jury 
should  not  be  carried  'into  effect,  and  to  hear  Judgment. 

Before  the  service  of  this  Capias^  the  Defendants  peti- 
tioned one  of  the  Judges  of  the  General  Court  (in  vacation,) 
for  a  Certiorari^  for  the  purpose  of  removing  before  the 
Superior  Court  of  Spottsylvania,  the  record  and  proceed- 
ings had  before  the  said  Justices,  in  the  matter  of  the  said 
conviction:  Which  Writ  of  Certiorari  was  awarded,  and 
the  Clerlt  of  the  Superior  Court  having  issued  the  Writ,  it 
was  duly  served  on  the  Justices,  who  thereupon  certified 
the  record  and  proceedings  as  above  set  forth. 

The  Superior  Court  adjourned  to  the  General  Court  this 
Case,  for  their  decision  on  the  following  questions: 

1.  Can  a  Certiorari  be  properly  awarded,  c^ter  a  ver- 
dictn  against  rioters  under  the  Act  of  Assembly  referred  to 
in  the  record  of  the  proceedings  ?  (The  Act  for  the  suppres- 
sion and  punishment  of  riots,  roQts,  and  unlawful  assem- 
blies; passed  December  4th,  1786.  "See  1  Rev.  Code  of 
1819,  ch.  142,  p.  55^.) 

2.  Ought  the  Defendants  to  have  been  tried  and  convict- 
ed, without  an  Indictment  being  found  against  them,  or 
without  being  informed  by  some  regular  proceeding  of  the 
cause,  and  nature  of  the  accusation  against  them  ? 
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3.  What  ought  to  be  the  judgment  of  the  Court  in  this 
Case  ? 

After  due  consultation  amongst  the  Judges,  the  follow- 
ing opinion  and  judgment  were  pronounced: 

Smithy  J.  delivered  the  opinion  of  the  Court: 

(After  stating  the  Case.)  As  to  the  first  question,  it  may 
be  observed,  that  it  is  a  general  rule,  well  established,  that 
in  Cases  before  Justices  of  the  Peace,  orders,  summary 
proceedings,  and  trials  before  newly  created  jurisdictions, 
who  proceed  not  according  to  the  course  of  the  Common 
Law;  and  where  the  party  cannot  have  a  Writ  of  Error, 
he  shall  have  a  Certiorari,  (a)  And  further,  the  Certio- 
rari may  be  awarded  after  verdict,  and  before  judgment, 
as  declared  by  Lord  Holty{b)  and  as  was  done  in  a  Case  of 
a  special  verdict  on  an  Indictment  for  mUrder.(c)  And, 
although  in  some  cases  in  the  English  Courts,  it  has  been 
held  that  the  Certiorari  would  not  lie  after  verdict,  and 
before  judgment,  it  may  be  remarked,  that  those  were 
Cases  of  proceedings  in  Courts  of  Record,  and  the  reason 
for  refusing  the  Writ  in  those  Cases  was,  that  if  the  Cases 
were  removed,  the  Court  before  whom  they  would  be 
brought,  not  being  acquainted  with  the  facts  proved,  could 
not  correctly  assess  the  fine,  which  reason  does  not  exist 
here,  where  the  fine  is  assessed  by  the  jury.  It  would 
seem,  therefore,  that  in  our  Courts  a  Certiorari  may  be 
awarded  after  verdict,  and  before  judgment,  but  in  the  Case 
now  before  the  Court,  it  does  appear  from  the  record,  that 
there  has  in  fact  been  no  verdict  of  conviction  against  the 
Defendants,  and,  therefore,  there  can  be  no  doubt  whatever 
of  the  propriety  of  awarding  a  Certiorari  in  this  Case. 
And  the  Court*  is  further  of  opinion,  that  a  Jud^  of  the 
General  Court  has  the  power  and  authority  to  do  so  in  va*  ' 
cation,  in  a  Case  arising  within  his  jurisdiction.  (^ 

In  considering  the  second  question  adjourned,  **  whether 
the  Defendants  ought  to  be  tried  and  convicted  without  an 
Indictment  being  found  against  them,  or  without  being  in« 
formed  by  some  regular  proceeding)  of  the  cause  and  na-. 


id)  t  titrd  Raymond,  469{  7  Term  Rep.  369. 
b)  %  Lord  Raymond,  938. 
c)  md,  1574. 
(<i)  1  Rev.  Code  of  1 8t9,  cli.  69,  %  45,  p.  857. 
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ture  of  the  accusation  against  them/'  it  becomes  necessary 
to  enquire  what  is  the  regular  form  and  manner  of  proceed- 
ing in  such  Cases.  It  will  be  found,  that  the  Ist  and  2d 
sections  of  our  Statute  for  punishment  of  riots*  routs,  and 
unlawful  assemblies,  are  copied  from  the  Statutes  13  Hen. 
4,  ch.  7,  and  19  Hen.  7,  ch.  18,  with  this  difference  only, 
that  by  our  Law  the  fine  is  assessed  by  the  jury,  and  under 
the  English  Laws,  by  the  Justices.  The  Statute  of  Hen. 
4,  had  received  its' construction  in  the  English  Courts,  and 
the  form  of  proceeding  under  it  was  well  settled  before  it 
was  copied  into  our  Code.  It  ought,  therefore,  to  receive 
the  same  construction  here,  and  be  proceeded  upon  in  like 
manner.  In  proceeding  under  this  Statute  of  Henry  4, 
the  record  of  a  riot  expressly  mentioned  to  have  happened 
within  the  view  of  the  Justices  by  whom  it  is  recorded,  is 
a  conviction  of  so  great  authority,  that  it  can  no  way  be 
traversed,  however  little  ground  of  truth  there  might  be  to 
*  affirm  that  any  riot  at  all  was  committed, (€)  and  the  Defen- 
dimts  ought  immediately  to  be  committed  until  they  make 
fine  and  ransom  to  the  King  (/)  The  second  clause  in  the 
Statute  provides,  that  <<if  the  offenders  be  departed  before 
the  coming  of  the  said  Justices,  and  Sheriff,  the  same  Jus- 
tices, three  or  two  of  ttem,  shall  diligently  enquire  within 
a  month  after  such  riot,  assembly,  or  rout  of  people  so 
made,  and  thereof  shall  hear  and  determine  according  to 
the  Law  of  the  Land."  And  such  enquiry  is  to  be  by  a 
jury,  ir  order  to  which,  the  Statute  19  tfen.  7,  oh.  13, 
provides  for  the  summoning  a  jury  for  that  purpose,  (j^)  as 
in  our  Act.  And  such  Justices  are  authorised  to  ^^  hear 
and  determine  according  to  the  Law  of  the  Land,"  and 
therefore  it  is  said,  they  may  award  process  against  those 
who  shall  be  indicted  before  them,  according  to  the  form 
of  this  Statute,  and  also  may  award  the  like  process  for  the 
trial  of  a  traverse  of  such  an  inquisition :(A)  and  the  riot 
being  so  found  by  inquisition,  the  Justices  must  make  a 
record  of  such  their  enquiry,  or  presentment  found  before 
them:(i)  thus,  we  find,  that  a  record  made  upon  view  of 
the  Justices,  is  a  conviction,  and  cannot  be  traversed:  that 


(e)A  BumU  JusHee,  103,  "  Rioti,  Routs,  &c.";  1  Jia-ak,  cb.  65. 
If)  4  Bum*9  Juitiee,  104 ;  1  Hamk,  ch.  65. 

!tf')4-aiim'f /.  104. 
h)  4  Bttm^  105  {  1  ffavfk.  cH.  65. 
i)  DaUm,  eh.  S2. 
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made  after  the  rioters  have  departed,  and  by  a  jury,  b  call- 
ed an  InquisitioDy  Indictment,  or  Presentment,  indiscrimi- 
nately,  and  such  are  never  considered  as  final  and  conclu-^ 
sire  against  the  Defendants,  who  are  always  e;ititled  to  a 
traverse  in  such  cases.  This  right  is  expressly  recognized 
by  the  authority  above  referred  to,  and  to  deny  it  to  him 
would  be  in  violation  of  the  best  established  legal  princi- 
ples, and  of  the  express^  provision  of  the  Bill  of  Rights, 
^Uhat  in  Criminal  prosecutions  a  man  hath  a  right  to  de- 
mand the  cause  and  nature  of  his  accusation;  to  be  con- 
fronted with  his  accusers,  and  witnesses,  and  to  call  for 
evidence  in  his  favor. '^  His  accidental  presence  at  the 
taking  of  the  Inquisition,  and  his  being  heard,  cannot  di- 
vest him  of  his  right  to  a  traverse;  for,  it  is  not  until  after 
the  Inquisition,. or  Indictment  is  found,  that  he  can  dis- 
tinctly know  the  nature  and  cause  of  the  accusation  against 
him.  And  although  the  Act  of  Assembly  expressly  directs 
that  the  jury  of  inquest  shall  assess  the  fine,  which  cannot  * 
be  reduced,  or  mitigated  by  the  traverse  jury,  this  circum- 
stance afibrds  no  argument  against  the  right  of  traverse  as 
to  his  being  guilty  of  the  ofience.  The  fine  being  assessed 
by  the  jury  of  inquest,  results  from  the  necessity  of  the 
case;  for,  if  it  is  not  done,  and  the  Defendants  would  not 
traverse  the  Inquisition,  the  Law  could  not  be  executed, 
and  it  would  be  a  strange  argument  to  say  that,  because  the 
Defendant  is  from  the  necessity  of  the  case,  deprived  of  a 
privilege  which  would  otherwise  be  considered  reasonable, 
therefore  he  shall  be  deprived  of  the  other  important  pri- 
vilege of  proving  his  innocence. 

If  these  principles  be  correct,  it  necessarily  follows,  that 
the  Inquisition,  Indictment,  or  Presentment,  should  charge 
the  ofience  witli  convenient  certainty;  it  should  be  at  least 
as  special  and  certain  as  an  Indictment  by  a  Grand  Jury  in 
ordinary  cases.  In  the  case  now  before  us,  the  Inquisition 
only  finds  the  Defendants  guilty  of  a  riot,  without  stating 
the  time,  place,  or  manner  of  committing  it,  or  any  facts 
which  in  Law  constitute  a  riot.  It  is  therefore  defective 
and  insufficient         • 

The  following  is  the  judgment  of  the  Court: 

1.  That  a  Certiorari  can  properly  be  awarded  after  a 
verdict  against  rioters,  in  a  proceeding  under  the  Act  of 
Assembly,  intituled,  ^'An  Act  for  the  suppression  and 
punishment  of  riots,  routs,  and  unlawful  assemblies.'' 
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2.  That  the  Defendants  in  this  Case  being  prosecuted 
under  the  second  section  of  the  Act,  ought  not  to  be  tried 
and  convicted  w^ithout  an  Inquisition,  or  Indictment  found 
against  them,  setting  forth  the  nature  and  cause  of  the  ac* 
cusation. 

3  That  the  judgfpent  of  the  Superior  Court  in  this  Case 
ought  to  be,  that  the  verdict,  and  proceedings  before  the 
Justices  be  quashed,  there  not  being  a  sufficient  Inquisi- 
tion. 

All  which  is  ordered  to  be  certified. 


Betsy  Vaughan  v.  The  Commonweai^th. 

If  a  pffraoo  be  indicted  for  •booting  S.  W.  and  acquitted  tbereo^  and  then  io* 
dieted  for  shooiiiig;  J  W.  her  plea  oi  AuterfoiU  Jicqidt  will  oot  be  topportedy 
although  th<'  tame  act  ofBhontmg^u  charged  in  each  Indictra^nt;  for,  the  jarj 
vho  tried  the  first  Imiictiaent  might  huve  acquitted  the  prisoner  on  several 
grounds,  vhioh  wotild  not  sffcct  the  second  trinf,  as  ilmt  the  shot  did  not 
strike  and  wound  S  VV.  or  that  she  did  not  shoot  S.  W.  with  iuieot  to  maim, 
disfigure,  disable,  or  kill  the  said  S.  W. 

If  the  prisoner,  tu  an  Indiciinent  for  shooting  J.  W.  plead  that  she  had  been 
indicted  and  acquitted  of  the  shooting  of  S.  W.  and  that  the  shooting  of  which 
stie  la  indicted  is  the  identical  shooting  of  which  she  had  before  b^n  acquit* 
ted,  and  no  other,  and  ibe  veiftict  6ffd  '*that  she  hath  not  before  been  ae* 
quitted  of  the  same  offence,**  this  finding  is  sufficientlj  responsive  to  the  iisue 
on  that  plea,  and  iherefone  good. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Petersburg.  The  petitioner 
was  indicted,  in  two  Counts,  for  the  unlawful  shooting,  and 
for  the  malicious  shooting  of  Sally  fVcUker^  an  infant 
daughter  of  Jenny  Walker.  She  was  acquitted  of  both 
charges.  She  was  also  indicted,  in  two  Counts,  of  the  un- 
lawful, and  of  the  malicious  shooting  of  Jenny  Walker. 
To  this  Indictment  she  pleaded  not  guilty,  and  also  another 
plea,  purporting  to  he  a  plea  of  Jiuterfoil^  Acquit.  It  set 
forth  that  she  had  been  indicted  for  the  unlawful  and  mall- 
ciqus  shooting  of  Sally  Walker^  the  infant  «laughter  of* 
Jenny  Walked*;  the  Indictment  was  set  out  in  haec  verba ^ 
that  she  had  been  tried  and  acquitted  of  th^  same^  it  theo 
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averred  that  she  was  the  identical  Betsy  Vdughan  who 
had  been  so  indicted  and  acquitted,  and  that  the  said  shoot* 
ing,  in  the  Indictment  aforesaid  charged,  and  of  which  she 
was  acquitted,  was  the  identical  shootiog  which  in  this  In^ 
dictoient  is  alledged  to  have  been  committed  by  her  the 
said  prisoner,  and  not  other  and  diS^rent,  &c.  To  this 
plea  the  Attorney  for  the  Commonwealth  replied  generally. 
The  jury  found  the  prisoner  guilty  of  malicious  shooting, 
as  in  the  Indictment  ag:iinst  her  is  alledged,  and  ascertain- 
ed the  term  of  her  imprisonment  in  the  Public  Jail  and 
Penitentiary-house  to  be  two  years,  and  **  they  find  that 
she  hath  not  been  before  acquitted  of  the  same  offence." 

The  prisoner  moved  the  Court  for  a  new  trial,  which 
being  refused,  a  Bill  of  Exceptions  was  filed  to  the  opinion 
of  the  Court,  which  set  forth  two  grounds  on  which  the 
new  trial  was  asked.  1.  That  jt  was  proved  on  the  trial, 
that  the  prisoner,  on  the  —  day  of  August,  1821,  discharged 
a  gun  loaded  with  powder  and  small  shot,  at  Jenny  fVaikerj 
a  free  woman  of  colour,  with  intent  to  disfigure  the  said 
Jenny  fValker:  that  the  prisoner,  by  the  said  discharge, 
did  shopt  the  said  Jenny y  afid  her  child,  Sally  Walker: 
that  the  said  prisoner  had- been  indicted,  tried,  and  acquit- 

*  ted  of  the  charge  of  ihe  unlawful  and  malicious  shooting 
of  the  said  Sally ^  which  act  of  shooting  said  Sally  Walker^ 
was  the  same  act  of  shooting  as  that  charged  in  the  Indict* 
ment,  on  which  the  prisoner  has  been  found  guilty  in  this 
Cause:  and  that  it  was  further  proved  by  the  record  of  the 
Examining  Court,  that  the  prisoner  had  ^een  remanded  for 
trial,  on  a  charge  of  felony^  in  shooting  Jenny  Walker^ 
and  her  child.  2.  That  the  verdict  in  this  Cause  is  uncer- 
tain and  insufficient,  because  it  does  not  state  under  what 
Count  in  the  Indictment  the  prisoner  was  found  guilty. 
The  Court  rendered  judgment  according  to  the  verdict. 

The  Counsel  who  applied  for  a  Writ  of  Error,  assigned 
the  following  reasons  for  reversing  the  judgment:  **  1.  Be- 
caijse  the  record  of  the  Examining  Court  does  not  shew  that 
she  was  examined  for  either  unlawfully,  or  maliciously 
shooting,  with  the  intents  required  by  the  Statute,  and  set 
forth  in  the  Indictment.  2.  Because  the  verdict  of  the  jury 
is  uncertain,  and  insufficient  in  this:  1.  It  does  not  find  cor- 
rectly on  the  issue  made  up  by  the  second  plea.    It  does  not 

^  find  that  the  shooting  in  this  Cause  was  not  the  identical 
shooting  chsLfged  in  the  first  Indictment:  2.  Although  it 
finds  that  she  has  not  before  been  acquitted  of  the  same 
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qfftnct^  (which  pflfence  (bund  in  the  verdict  is  thatof  ma- 
lieious  shootings)  yet  it  does  not  find  that  she  has  nevef 
been  acquitted  of  the  unlawful  shooting,  which  is  charged 
in  one  of  the  Counts  of  the  Indictment.  3.  Because  the 
verdict  of  the  jury  was  manifestly  contrary  to  the  evidence, 
as  the  record  shews  that  Saily  Walker^  (of  the  charge  oi 
shooting  whom,  the  prisoner  was  acquitted,)  was  shot  by 
the  same  illegal  discharge  of  the  gun  as  the  said  Jenny 
Walker.'' 

Per  Curiam.  The  motion  for  a  Writ  of  Error  was  over- 
ruled. 


Lerot  Vandewall,  alias  Peters 

r. 

The  Commonwealth. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg* 
mentof  the  Superior  Court  of  Henrico.  There  was  only 
one  error  assigned.  The  petitioner  had  been  indicted,  and 
found  guilty  of  unlawful  shooting,  and  the  jury  ascertain* 
ed  the  term  of  his  imprisonment  in  the  Penitentiary-house 
to  be  twelve  months.  It.  was  alledged,  that  as  the  Act  of 
Assembly  prescribed  the  imprisonment  for  a  term  ^*not 
less  than  one  year ^  nor  more  than  seven  years^''  (and  as 
the  Law,  when  it  uses  the  term  year,  signifies  a  period  of 
365  days,  or  12  Calendar  months,  and  that  whenever  the 
term  month  is  used,  it  means  §  Lunar  month  of  28  days^ 
Qnless  expressly  stated  to  be  a  Calendar  months)  the  judg- 
ment was  not  pursuant  to  the  Act  of  Assembly,  and  there- 
fore  was  erroneous. 

Per  Curiam.  The  motion  for  a  Writ  of  Error  was  over- 
ruled. 
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Ex  parte  William  Pool,  Matthew  Thompson, 
and  Asa  Wilson. 

A  State  Judge  may  award  a  ffabea§  Corpitt,  where  "a  party  shewt  bj  afiSdavk, 
pnibable  eauae  that  he  ia  unlawfully  restrained  of  hit  liberty,  althfMigh  he  be 
confined  under  color  of  the  authority  of  the  United  Sudes,  and  the  questioo» 
whether  the  Law  autboriiea  hit  confinement,  is  to  be  decided  by  the  Lawa  of 
the  Sute,  as  a  member  of  thi'.  United  States  :  and  all  persons  are  to  be  con- 
aidered  as  lawfully  restruined.  who  are  confined  under  the  Constitutional 
Laws  of  the  State,  or  of  the  United  States. 

If  a  person  be  committed  with  a  view  to  prosecution  in  a  Court  of  tlie  United 
States,  for  an  ofienoe  there  cognizable,  nnd  the  commitment  be  reguhM*ly 
made,  the  State  Jo<lge  will  neither  discrfarge  nor  bail  him :  but  if  the  com* 


mitment  be  by  a  Justice  of  the  Peace,  the  Jadge  will  look  beyond  the  i 
rant  of  commitment,  or  not,  according  to  circumstances. 

In  eases  of  illegal  confinement  under  cr>16r  of  the  authority  of  the  United  States, 
the  State  Courts  have  concuiTeot  jurisdiction  witli  the  Federal  Courts,  ex* 
ccpt  where  the  oonfiheroent  is  the  etaisequtroce  of  a  suit,  or  prosecution  peiid* 
ing  in  the  Courts  of  the  United  States. 

Qv.  Is  a  conraiitment  a  Jtidieial  or  Muiisteriai  act,  according  to  the  Comm&n 
Law  definition  of  those  terms  ? 

A  commitment  is  not  such  an  act  of  Judicial  power  as  n^quires  tliat  it  should 

'  be  exeeeised  by  CourtM,  or  Judges,  within  the  meaning  of  the  thh^  Article 
'Of  the  Constitution  ;  by  Jadiciul  power  is  there  meant,  such  regular  and  petw 
manent  duties  as  belong  to  Courts  and  Judges,  in  the  ordinarv  and  popular 
aiguificatioii  of  the  words. 

A  Justice 'of  the  Peace,. or  any  other  person  designated  by  Act  of  Congress, 
may  be  axuhoriaed  to  commit,  althougji  they  cannot  be  reqtured  or  compeliei 
to  do  so. 

A. seaman  who  signs  a  contract  to  perform  a  voya^  is  boiuid  tp  specific  per* 
formaiiee,  aud  may  not  elect  to  pay  damages  tor  a  bi-each  of  it ;  and  the 
Master  may,  by  (he  iMaritirae  Law,  pursue  and  brin^  biick  his  seaman  who 
deserts.  '1  he  Act  of  Congress  is  perhaps  a  restriction  on  the  rights  of  the 
Captain,  and  certainly  ameliorates  the  coitdition  of  the  seaman,  first,  in  re« 
quiring  the  contract  to  be  written  ;  secondly,  in  requiring  the  Justice  ot  the 
Peace  to  give  his  Consent,  before  he  can  be  restrained  of  his  libeity. 

The  Act  of  Congiess  of  1790,  which  authorises  a  JuMice  to  commit  a  sailor 
who  has  deserted  from  die  merchant  service,  is  coottisient  with  the  Consii* 
tution. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  of  Henrico.  The  Case  is  fully  .stated  in  the  opinion 
of  the  Court,  prepared  and  delivered  by  Bouidin,  J. 

On  the  31st  of  October,  1821,  fVilliam  Pool,  Matthew 
Thompson^  and  ^sa  Wilson,  presented  their  petition  to 
the  Superior  Court  of  Henrico  county,  setting  forth  that 
they  %vere  imprisoned  by  the  Jailor  of  the  said  county,  aiid 
that  such  their  imprison nnent  was  not  authorised  by  Law; 
they  therefore  prayed  a  Writ  of  Habeas  Corpus  ad  sub' 
jiciendum,  which  was  awarded.  By  the  return  to  that 
Writ,  it  appeared  that  the  petitioners  were  sailors,  who 
had  regularly  signed  a  contract  within  the  intent  and  mean- 
ing of  the  Act  of  Congress^  passed  the  20th  of  Jaly^  179p| 
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by  which  contract  they  had  agreed  to  perform  a  voyage  or 
voyages  from  Boston  to  sundry  other  ports,  and  then  to 
return  to  Boston:  that  the  voyage  is  not  yet  finished,  nor 
the  contract  concerning  it  altered  or  otherwise  dissolved; 
that  the  petitioners  had  deserted  from  the  ship  or  vessel, 
and  heing  brought  before  Joseph  H.  Mayo^  a  Justice  of 
the  Peace  for  the  county  of  Henrico,  before  whom  the  facts 
aforesaid  were  proved,  the  said  petitioners  were  committed 
to  the  jail  of  the  county  aforesaid,  Until  thence  discharged 
by  due  course  of  Law.  In  addition  to  the  facts  stated  in 
the  return,  it  was  proved  to  the  said  Court,  that  the  peti- 
tioners are  citizens  of  the*  United  States.  Whereupon, 
with  the  consent  of  the  petitioners,  the  questions  arising 
upon  their  case  were  adjourned  to  the  General  Court  for 
its  opinion,  whether  the  petitioners  ought  to  be  discharged 
from  the  custody  of  the  said  Jailor. 

Upon  the  Case  thus  stated,  the  following  questions  have 
arisen,  and  been  argued  at  the  bar: 

1.  Had  the  Superior  Court  of  Henrico  jurisdiction  to 
award  and  discharge  un()er  a  Writ  of  Habeas  Corpus^  in 
cases  where  the  petitioners  are  confined  under  colour  of  the 
authority  of  the  United  States? 

2.  Is  that  part  of  the  Art  of  Congress,  passed  July  20th, 
1790,  which  directs  the  Justice  of  the  Peace  to  commit  the 
petitioners  under  the  circumstances  before  stated,  made  in 

-  pursuance  of  the  Constitution  of  the  United  States  ? 

3.  What  is  the  legal  efiect  of  the  contract  made  by  the 
petitioners  with  the  Master  or  Commander  of  the  vessel 
mentioned  in  the  return;  and  How  is  the  same  affected  by 
the  commitment  set  forth  in  the  Case  ? 

Upon  the  first  question,  it  is  the  unanimous  opinion  of 
this  Court,  that  the  Writ  of  Habeas  Corpus  may  be  pro- 
perly issued  by  a  State  Judge,  on  the  application  of  any 
party  who,  by  proper  affidavit,  shews  probable  cause  that 
he  is  unlawfully  restrained  of  his  liberty;  that  the  Question 
whether  the  Law  authorises  his  confinement,  is  to  be  deci- 
ded by  the  Laws  of  the  State,  considered  as  a  member  of 
the  United  States;  that  we  are  to  consider  all  persons  law- 
fully retrained  of  their  liberty,  who  are  confined  in  obe- 
dience to  the  Constitutional  Laws  of  this  State,  or  of  the 
United  States.  In  the  practical  application  of  these  prin- 
ciples, the- State  Judges  will  not  discharge  a  party,  whose 
commitment  is  regularly  made,  with  a  view  to  a  prosecu- 
tion in  the  Courts  of  the  United  Sutes,  for  an  offence  actu^ 
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ally  committed  and  cofi^isaMe  therein;  neither  will  tiie 
Judges  of  the  State  Courts  as  such  admit  the  party  to  baiL 
Whether  they  will  look  beyond  the  warrant  of  commit- 
ment, when  made  by  any  other  than  a  Judge  of  the  Conrta 
of  the  United  States,  and  enquire  into  the  fact,  is  matter  of 
sound  discretion  to  be  regulated  by  the  circumstances  of 
each  particular  case.  But  it  is  the  opmton  of  this  Court, 
that  the  Sute  Courts  and  Judges  have  concurrent  juriadic* 
tion  with  the  Courts  and  Judges  of  the  Federal  Court  in  all 
cases  of  illegal  confinement  under  colour  of  the  authority 
of  the  United  States,  when  that  confinement  is  not  the  con* 
sequence  of  a  suit  or  prosecution  pending  in  the  Courts  of 
the  United  States,  in  which  the  allegation  upon  which  the 
commitment  is  made  will  be  tried.  As  therefore  the  com* 
mitment  in  question  is  connected  with  no  such  regular  suit 
or  prosecution,  it  is  the  opinion  of  this  Court  that  the  Supe* 
rior  Court  of  Henrico  had  jurisdiction  of  the  questions  ari- 
sing in  this  Case. 

In  considering  the  second  question  proposed,  the  general 
power  of  the  Congress  of  the  United  States  to  authorise  ths 
arrest  and  commitment  of  offenders  against  the  Laws  of  the 
United  States,  by  persons  designated  as  holding  offices  un- 
der the  State  Qovernments,  has  been  brought  into  reiNew. 
It  has  been  contended,  that  the  Congress  .of  the  United 
States  possesses  no  such  Constitutional  power,  because  the 
warrant  to  arrest,  and  the  decision  upon  evidence  thartht 
accused  ought,  (by  the  Laws  of  the  United  States,)  to  be 
committed  for  trial  in  the  Ct>urts  thereof,  are  Judicial  acts; 
that  those  who  perform  them,  exercise  a  portion  of  the 
Judicial  power  of  the  United  States,  which  power  can. 
Constitutionally,  be  exercised  by  such  Courts  alone,  as  have 
been,  or  may  be  established  by  the  Constitution  of  the 
United  States,  and  Laws  made  in  pursuance  thereof.  And 
it  is  farther  contended,  that  the  commitment  ordered  in  the 
present  Case  is  embraced  by  the  principles  of  this  objec- 
tion. 

Upon  the  question,  how  far,  and  in  what  manner,  a  Jus- 
tice of  the  Peace  of  the  Sute  of  Virginia,  niay  decide  that 
a  party  brought  before  him  shall  k>e  committed  to  jail  for 
trial,  and  to  order  his  commitment  accordingly  without 
exercising  the  Judicial  functions,  with  which  he  is  clothed 
by  the  State,  there  is  a  diversity  of  opinion  among  the 
Judges  of  this  Court,  and  we  have  come  to  no  definitive  con- 
clusion,  whether  the  act  of  commitment,  as  required  to  be 
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perfornFied  by.the  Act  of  Conppress  called  the  Judicial  Act^ 
be  strictly  Ministerial  only,  or  partaking  in  part  of  the 
Judicial  character,  as  those  acts  would  be  characterized  by 
the  Common  Law*  and  Laws  of  Virjpnia.  But  a  maiority 
of  the  Court  are  of  opinion,  that  whether  such  acts  of  eom- 
tnitment  be  strictly  Ministerial  or  not,  as  they  would  be 
defined  by  the  Common  Law,  they  are  not  such  acts  as 
the  Con^itution  of  the  United  States  intended  to  vent  ex- 
clusively in  the  Courts  therein  provided  fdr.  While  it  is 
admitted  that  we  may  fairly  refer  to  the  Common  Law,  and 
to  the  Sages  thereof  for  aid  in  determinini;  what  is  the  pre- 
cise meaning  of  the  first-section  of  the  third  Article  of  the 
Constitution  of  the  United  States;  it  is  perfectly  manifest 
that  a  literal  adherence  to  the  Common  Law  definition  of 
Juridical  power,  followed  in  every  ease,  would  impose  a 
meaning  on  the  Article  in  question,  which  never  entered 
into  the  heads  of  the  framers,  or  any  one  practically  en- 
gaged in  carrying  the  Constitution  into  effect.  To  state  a 
8ini;le  instance,  the  administration  of  an  oath:  If  any  one 
act  as  ancillary  to  the  administration  of  justice  has  been 
uniformly  called  by  the  Common  Law  writers  a  Judicial 
Act,  it  is  this  one  of  administering  an  oath;  and  yet  can 
any  man  in  his  senses  believe  that  the  framers  of  our  Con- 
stitution intended  that  every  Custom-House  Officer,  Com- 
missioner of  the  Revenue  or  Excise,  Commissioner  to  take 
.  depositions.  Commissioner  in  bankruptcy,  and  to  settle  va- 
rious other  incidental  and  occasional  matters,  should  hold 
bis  office  during  good  behaviour,  and  at  stated  times  receive 
for  his  services  a  compensation  not  to  be  diminished  during 
bis  continuance  in  office  ?  Most  or  all  of  these  Officers  and 
Special  Commissioners  have  been  authorised  to  administer 
oaths,  and  have  done  so,  without  an  insinuation  that  they 
were  exercising  the  Judicial  powers  of  the  Union.  The 
remark  made  on  this  part  of  their  duty,  applies  equally 
well  to  various  other  things  of  a  seemingly  Judicial  nature^ 
which  they  are  in  the  constant  habit  of  doing.  The  Com- 
missioners to  decide  upon  the  claims  on  the  Louisiana  fund, 
did  exercise,  and  the  Commissioners  now  deciding  on  the 
claims  on  the  Florida  fund,  must  exercise  quasi  Judicial 
powers;  a  general  view  of  which  subjects  is  sufficient  to 
shew  that  the  term  Judicial  power,  as  used  in  the  Consti- 
tution of  the  United  States,  must  be  understood  to  mean 
what  those  terms  imported  at  the  time,  not  by  resorting  to 
toy  rigidy  tecfanical  definition^  but  to  their  natural  import^ 
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understood  with  reference  to  the  subject  matter  in  allusion 
to  which  they  were  used.  Thus  understanding  the  terms, 
we  are  of  opinion,  that  the  Constitution  directs  that  all  the 
regular  and  permanent  duties,  which  properly  belong  to  a 
Court  in  the  c  rdinary  and  popular  signification  of  that  term, 
.  shall  be  performed  by  the  Courts  described  in  the  Consti- 
tution; the  Judges  of  which  Courts  shall  hold  their  offices 
during  good  behaviour,  &c.  There  is,  therefore,  nothing 
in  the  Constitution  which  prevents  a  Ministerial  Officer  or 
other  person,  by  Law  directed,  to  do  and  perform  any  act, 
which  may  be  necessary  to  bring  an  accused  party,  before 
a  Court  possessing  the  Judicial  power  of  determining  on  his 
guilt  or  innocence.  We  are  therefore  of  opinion,  that  com- 
mitments  made  under  the  aforesaid  Act  of  Congress,  by 
the  persons  therein  described,  are  lawful  and  right,  pro- 
vided they  pursue  the  authority  under  which  the)'^  act 
But  we  are  not  to  be  (inderstood  as  affirming  that  the  Con- 
gress of  the  United  States  can  give  jurisdiction  to,  or  re- 
quire  services  of,  any  Officer  of  the  State  Governments  as 
such.  The  direct  contrary  is  the  opinion  of  the  Court;  but 
what  we  have  affirmed,  and  do  affirm,  is,  that  Congresi 
may  authorise  any  citizen  of  the  United  Stales,  to  perform 
any  act  which  the  Constitution  of  the  United  States  does 
not  require  to  be  performed  in  a  different  manner. 

We  are  then  to  enquire,  what  is  the  legal  effect  of  the 
contract  iViade  by  the  petitioners  with  the  Master  or  Com- 
mander of  the  vessel,  and  how  that  is  affected  by  the  com- 
mitment complained  of?  The  first  question  here  present- 
ing itself,  is,  by  what  authority  did  the  Congress  of  the 
United  States  define  the  obligation  of  the  contract  in  ques- 
tion ?  The  answer  is,  that  by  the  third  clause  of  (he  eighth 
section  of  the  first  Article  of  the  Constitution  of  the  United 
States,  the  Congress  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribe's.  And  by  the  seventeenth  clause  of  the  same 
section,  they  have  power  to  make  the  Laws  necessary  and 
proper  for  carrying  the  power  first  mentioned  into  effect. 
It  is  believed  that  the  regulation  of  seamen  to  be  employed 
in  the  merchant  service  may  be  assumed  to  be  necessary 
without  entering  on  the  controverted  ground  to  which  it 
is  supposed  that  these  words  necessary  and  proper  in  some 
cases  iead.  It  is  not  perceived  that  this  commerce*,  over 
which  the  Congress  possess  the  entire  control,  could  other- 
wise be  carried  on."^    The  rights  then^  to  give  a  rule  on  this 
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suhject  bein^  established,  the  question  recurs,  what  is  that 
rule  as  it  relates  to  the  Case  before  us  ?  The  answer  is, 
that  a  seaman  who  rec^ularly  si^ns  a  contract,  is,  by  the 
Law,  bound  to  specific  performance,  and  may  not  elect  to 
pay  damages  for  non- performance,  as  in  ordinary  personal . 
covenants:  nor  is  this  effect  of  an  engagement  for  personal 
services  unknown  to  the  Statute  Laws  of  Virginia:  the 
Law  is  understood  to  be  the  same  in  respect  to  apprentices, 
to  serva;jts  under  the  Act  of  1785, (a)  and  to  foreign  sea- 
men under  the  Act  of  I805,(d)  as  well  as  to  solc^ers  be- 
longing to  the  Army,  and  sailors  belonging  to  the  Navy.  . 
The^e  are  all  mentioned  together,  because  we  know  no 
difference  between  the  eflTect  of  an  engagement  Consti(\i- 
tionally  defined  by  Act  of  Congress,  and  one  defined  by 
the  Laws  of  this  State.  In  any  of  the  Casea  above  sup- 
posed, as  well  as  the  very  Case  before  the  Court,  the  Mas- 
ter or  Commander,  as  the  case  may  be,  may,  by  himself, 
or  with  others,  his  assistants,  pursue  and  by  force  bring 
back  his  deseKed  apprentice,  servant,  sailor  or  soldier. 
The  particular  provisions  of  the  Act  of  Congress  which 
authorised  the  interference  of  the  Justice  of  the  Peace,  may 
be  said,  in  some  sort,  to  be  a  restriction  upon  the  rights  of 
the  captain,  since,  impliedly  at  least,  it  would  seem  to  deny 
the  right  of  using  the  house  of  correction,  or  comhnon  jail, 
for  the  purpose  of  safe-keeping  his  deserted  sailor,  without 
having  the  case  examined  by  the  person  authorised  by  the 
Act  of  Congress;  but,  perhaps,  the  better  opinioa  is,  that 
the  Act  of  Congress  designed  to  give  the  jailor  who  might 
act  as  an  assistant  to  the  captain  of  the  vessel,  a  protection 
against  the  charge  for  false  imprisonment,  should  the  iailor 
in  truth  and  in  fact  not  be  under  the  obligation  charged 
upon  him.  The  imprisonment  directed  by  the  Act  of  Con- 
gress, is  for  no  determinate  period,  is  not  inflicted  as  a  pun* 
ishment,  and  is  not  directed  with  a  view  to  any  trial,  for 
^ny  ofience  whatsoever.  We  cannot,  therefore,  regard  the 
execution  of  this  part  of  the  Act  of  Congress  as  the  prose- 
cution of  a  public  ofience.  And  while  the  powers  exer- 
cised by  the  Magistrates,  are,  at  first  view,  of  a  seeming 
Judicial  character,  and  would  perhaps  be  so  defined  by  the 
Common  Law,  we  are  justified  in  saying  that  the  case  did 
not  present  such  a  Judicial  question  as  was  necessary  or 
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proper  to  be  carried  into  Court  by  formal  process;  using 
the  term  Court,  in  the  sense  we  have  before  stated  it  to 
have  been  used  in  the  Constitution  of  the  United  States. 
If  the  nature  of  the  duty  required  to  be  performed,  ren-. 
dered  it  doubtful  in  the  minds  of  some,  whether  it  wero 
necessary  to  carry  it  into  a  regular  Court,  er  to  be  tried  by 
a  Jury,  the  Legislature  of  the  State  of  Virginia,  in  the  Act 
01  1805,  answers  the  question  almost  if  not  entirely  in  the 
words  of  the  Act  of  Congress,  and  directs  the  same  pro* 
eeedinjp:  it  is  true,  that  the  Act  of  1805  provides  for  the 
case  orforeign  seamen  only;  this  is  explained  by  the  fact 
that  the  language  of  the  Act  of  Congress  does  not  apply 
to  contracts  made  without  the  jurisdiction  of  the  United 
States,  as  to  whrch  the  lex  loci  would  give  the  rule.  But 
both  Laws  ameliorate  the  condition  of  the  sailor;  first,  by 
requiring  the  contract  to  be  reduced  to  writing;  and  second* 
ly,  by  requiring  the  consent  of  the  Justice  of  the  Peace  be- 
fore  he  shall  be  thus  restrained  of  his  liberty.  We  under- 
stand the  nature  of  a  sailor's  engagement  to  bind  him  to 
specific  performance,  by  the  Commercial  Laws  of  the  civi- 
lized word.  By  the  Laws  of  Wisbuy,  a  sailor  who  receiv- 
ed part  of  his  wages  and  deserted,  was  to  be  hanged;  and 
when  a  sailor  engaged  himself  to  two  captains,  the  first  had 
a  right  to  take  him  from  the  second,  and  compel  him  to  go 
the  voyage.  These  Laws,  with  those  of  Oleron,  now  form 
the  basis  of  the  Maritime  Codes  of  Europe,  and  in  some 
degree  are  supposed  to  be  adopted  by  the  Constitution  of 
the  United  States,  as  they  were  certainly  to  be  resorted  to 
by  our  Courts  of  Admiralty  previous  to  the  adoption  of  the 
Federal  Government;  and  it  has  ^en  again  and  again  de- 
termined by  the  Courts  of  Admiralty  in  this  country,  that 
the  Act  of  Congress  alters  the  general  Maritime  La'w  only, 
so  far  as  it  gives  a  new  nile,  and  the  rights  as  well  as  the 
obligations  of  the  mariner  are  clearly  subjects  regulated 
by  these  Maritime  Laws,  and  acted  on  every  day  in  the 
Courts  of  Admiralty.  The  act,  therefore,  which  has  been 
done  in  this  case,  might  well  be  done  by  individuals  ap- 
pointed by  Law,  or  persons  designated  by  general  descrip- 
tion. If,  therefore,  Joseph  U.  Muyo^  (being  one  of  the 
persons  designated,)  has  pursued  his  authority,  his  act  must 
be  effectual,  to  every  legal  intent  and  purpose.  The  com-^ 
mitment  is  made  in  precise  conformity  with  the  Act  of 
Cong^ress,  and  the  petitioners  have  not  suggested  that  the 
facts  on  which  it  was  grounded  do  not  exist;  they  must. 
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thf^refore,  be  remanded  to  the  jail  of  the  county  of  Hen- 
rico, there  to  remain  until  the  vessel  to  which  they  belong, 
and  named  in  the  proceedinga,  shall  be  ready  to  proceed  on 
her  voyage,  or  the  captain  shall  demand  their  discharge. 
Which  is  ordered  to  be  certified  to  the  Superior  Court  of 
Law  for  the  county  of  Henrico. 

Semple^  J.  and  R.  E.  Parker^  J.  dissented  from  a  great 
part  of  the  foregoing  opinion,  and  SempU  delivered  the 
following  opinion: 

Upon  the  ease,  as  stated,  in  the  Court's  opinion,  three 
questions  arose,  and  were  argued  with  great  ability  by  the 
Counsel  for  the  prisoners,  and  for  the  captain  or  master. 

1.  Had  the  Superior  Court  of  Law  for  the  county  of 
Henrico  jurisdiction  to  award  a  Writ  of  Habeas  CorptiSf 
and  to  discharge  the"^  prisoners  when  confined  under  colour 
of  the  authority  of  the  United  States? 

a.  Is  the  7th  section  of  the  Act  of  Congress,  passed  on 
the  20th  June,  1790,  entitled,  **  An  Act  for  the  govern- 
ment and  regulation  of  Seamen  in  the  Merchant  service,'' 
80  far  as  it  authorises  any  Justice  of  the  Peace  within  the 
United  States,  to  issue  his  warrant  io  apprehend  a  deserter 
and  commit  him  until  the  ship  or  vessel  shall  be  ready  to 
proceed  on  her  voyage,  or  the  master  shall  require  his  dis- 
charge, and  then  to  be  delivered  to  the  master,  made  in  pur- 
suance of  the  Constitution  of  the  United  States? 

3.  What  is  the  legal  efiect  of  the  contract  made  by  the 

)  petitioners  with  the  master,  mentioned  in  the  ^'returns,'' 

.  aod  how  is  the  same  affected  by  the  commitment  set  forth. 

I  in  this  case? 

I  Upon  the  first  point,  I  am  of  opinion,  that  a  Judge  of  the 

General  Court,  a  Judge  of  either  of  the  Superior  Courts  of 
Chancery,  a  Superior  Court  of  Law,  or  of  Chancery,  or  the 
General  Court,  may  award  a  Writ  of  Habeas  Corpus^  and 
discharge  a  prisoner  confined  under  colour  of  the  authority 
of  the  United  States;  but,  if  the  confinement  be  the  conse* 

?ueQceof  a  suit  or  prosecution  pending  in  the  Courts  of  the 
Tnited  States,  or  a  State  Court,  a  Judge  ought  not  to  inter- 
fere, unless  the  authority  under  which  the  United  States' 
Court  is  proceeding,  be  clearly  without  foundation,  or  the 
confinement  can  result  in  nothing  but  the  oppression  of  the 
prisoner.  In  this  case,  I  am  of  opinion,  that  the  Superior 
Court  of  Henrico  had  jurisdiction. 
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In  considering  the  second  question,  the  power  of  Con« 
gress  to  authorise  the  arrest  and  conimitment  of  offenders 
against  the  Laws  of  the  United  States,  by  persons  designa* 
ted  as  Judicial  officers  of  the  States,  (Justices  of  the  Peace,) 
has  been  brought  into  view,  argued  at  great  length  at  the 
Bar,  and  maturely  ronsidered  by  the  Court  Having  the 
misfortune  to  differ  from  the  Court  on  this  subject,  1  must 
state  at  large  the  grounds  of  my  opinion.  The  33  I  section 
of  the  Judicial  Act  of  the  United  States,  is  in  these  words: 

**  %3n(l  he  it  further  enacted^  That  for  any  crime  or  of- 
fence against  the  United  States,  the  offender  may  by  any 
Justice  or  Judge  of  the  United  States,  or  by  any  Justice  of 
the  Peace,  or  other  Magistrate,  of  any  of  the  United  States, 
where  he  may  be  found,  agreeably  to  the  usual  mode  of 
process  against  ofTenders  in  sucfh  State,  and  at  the  expense 
of  the  United  States,  be  arrested  and  imprisoned,  or  bailed^ 
as  the  case  may  be,  for  trial  before  such  Court  of  the  Uni- 
ted States  as  by  this  Act  has  cognizance  of  the  offence:  and 
copies  of  the  process  shall  be  returned  as  speedily  as  may 
be  into  the  Clerk's  office  of  such  Court,  together  with  the 
recognizances  of  the  witnesses  for  their  appearance  to  tes- 
tify in  the  case;  which  recognizances  the  Magistrate  before 
whom  the  examination  shall  be,  may  require  on  pain  of 
imprisonment.  And  upon  all  arrests  in  Criminal  cases, 
bail  shall  be  admitted,  except  where  the  punishment  may 
be  death;  in  which  cases,  it  shall  not  be  admitted  but  by 
the  Supreme,  or  a  Circuit  Court,  or  by  a  Justice  of  the  Su- 
preme Court,  or  a  Juflge  of  a  District  Court,  who  shall  ex- 
ercise their  discretion  therein,  re  arding  the  nature  and  cir- 
cumstances of  the  offence,  and  of  the  evidence  and  the  usa- 
ges of  Law."    Laws  U.  Statt^Sf  vol.  1,  p.  72. 

By  this  section,  I  contend,  that  Congress  have  by  Law 
appointed  all  the  Justices  of  the  Peace,  in  the  United  States, 
officers,  and  bestowed  upon  them  Judicial  authority,  iiy 
the  Constitution,  the  nomination  and  appointment  of  all 
officers  of  the  United  States,  is  to  be  made  by  the  President 
with  the  advice  of  the  Senate,  (whose  appointments  are  not 
otherwise  provided  for,  and  which  shall  be  established  by 
LaVvr,)  with  the  exception  of  such  as  Congress  may  by  Law 
authorise  the  President  alone,  the  Courts  of  Law,  or  the 
Heads  of  Departments,  to  make.  Congress  can  create, 
but  cannot  fill  an  office.  The  Constitution  not  only  vests 
the  appointment  elsewhere,  but  by  giving  to  Congress  Le- 
gislative powers  .only,  the  power  of  making  appointments 
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is  excluded.  Constitution  of  United  States^  art.  1,  sec. 
1;  art.  2,  sec.  1,  2.  It  has  been  contended  by  ap  enlight* 
ened  Judge,  that  because  the  President  and  Senate  have 
given  their  assent  to  the  Law;  and  therefore,  to  the  appoint- 
ment of  the  officers  designated,  (even  if  they  be  considered 
in  that  light,)  the  joining  the  vote  of  the  House  of  Repre- 
sentatives will  not  render  the  appointme^.t  unconstitutional. 
This  argument  seems  to  rest  on  the  assumption,  that  the 

^mode  of  appointing  an  officer  under  the  Constitution,  is 
matter  of  mere  form,  and  not  of  substance.  But  the  Gov- 
ernment of  the  United  States,  is  in  the  strictest  sense,  a  li- 
mited Government.     It  is  not  only  limited,  because,  1.  It 

-possesses  only  the  powers  granted^  2.  That  rights  are  re- 
served, which  are  not  to  disparage  others  not  reserved. 

3.  The  exercise  of  some  powers  is  expressly  forbidden. 

4.  All  powers  not  granted,  are  reserved  to  the  States,  or  to 
the  people;  but  because  the  several  departments  are  limited 
by  the  j»articular  distribution  of  powers  among  them,  Con' 
stitution-U.  States,  art.  1,  sec.  1;  art.  2,  sec.  1,  2;  art. 
3,  sec-  I,  2,  ^c.  Jimend.  Const.  U.  S,  art.  9,  10,  ^t. 
the  mode  or  manner,  then,  in  which  a  power  is  exercised, 
and  by  which  of  the  departments,  is  matter  of  substance 
and  vital  importance.  The  several. departments  cannot,  by 
their  consent,  be  blended.  Olherwifie,  by  the  consent  of 
the  several  departments,  the  division  and  distribution  of 
powers  deemed  essential  by  the  parties  to  the  Compact  for 
the  preservation .  of  Liberty,  might  be  wholly  subverted. 
The  Executive  might  be  blended  with  the  Legislature,  and 
might  gain,  perhaps,  an  ascendancy  fatal  to  Liberty;  and 
in  cases  of  appointment,  (if  the  President  did  not  thus  con- 
trol the  Legislature,)  thei/  might  be  made  in  opposition  to 
his  will,  two-thirds  of  both  Houses  concurring.   Const.  U. 

5.  art.  I,  sec.  7,  cA.  2.  We  return  to  the  enquiry,  are 
the  persons  designated  by  the  Act,  within  the  contempla- 
tion of  the  1*/  and  2d  sections^  art.  2,  Const.  K  States? 
or,  in  other  words,  when  the  Constitution  speaks  in  that 
article  of  officers,  according  to  its  true  construction,  does 
it  embrace  persons  performing  such  duties^  business,  or 

,  lalMur^  as  Justices  are  called  upon  to  perform  by  this  Act? 
To  arrive  at  the  true  meaning  and  construction  of  this  arti- 
cle, it  is  fair  to  recur  to  the  period  of  the  adoption  of  the 
Constitutioti  of  the  United  States,  and  enquire  what  was 
then  intended  by  ap  office  or  officer.  Whether,  at  that 
time,  such  duties  as  are  assigned  to  Justices  of  the  Peace 
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by  this  article,  were  performed,  not  only  in  England,  (from 
whence  we  for  the  most  part  borrow  our  Laws,)  but  in  all 
the  Confederated  States,  by  officers,  and  by  ofihsers  alone? 
The  Common  Law  of  England  had  been,  (but  with  diflfer- 
ent  modifications,)  adopted  in  all  the  States,  and  was  then 
the  Law  of  each  State;  and  although  the  nature  of  our  Insti* 
tutions  forbid,  in  some  cases,  a  resort  to  the  Common  Law^ 
as  **  a  safe  exposition  of  American  terma,"  in  this  case, 
there  is  nothing,  which  I  can  perceive  in  any  of  our  Insti« 
tutions,  which  would  render  the  Common  Law  an  unsafe 
exposition  of  the  terms  *♦  office,"  or  **  officer."  An  office 
is  said  to  be  that  function  by  which  a  man  hath  some  em- 
ployment in  the  affairs  of  another.  Jac,  L  Die.  "Office;" 
it  implies  a  duty,  and  the  charge  of  such  duty.  Carfh, 
478.  It  signifies  a  place  of  trust.  5  Mod.  431.  There  is 
a  difference  between  an  office  and  employment.  2  Sid. 
142.  Offices  are  public  or  private,  and  herein  it  is  said, 
that  every  man  is  a  public  officer  who  hath  any  duty  con^ 
cerning  the  ptiblie^  and  he  is  not  the  less  a  public  officer 
where  his  authority  is  confined  to  narrow  limits;  for,  it  is 
the  duty  of  the  office,  and  the  nature  of  that  duty,  which 
makes  him  a  public  officer;  not  the  extent  of  his  aufhority 
or  the  frequency  of  its  exercise.  Cart'h.  474.  Some  offi- 
ces are  Judicial,  some  are  Ministerial,  some  relating  to  the 
administration  of  Justice,  or  the  actual  exercise  thereof, 
and  must  be  exercised  by  persons  of  fit  capacity,  and  in 
person  and  not  by  deputy.  B(ic.  Mridg..  **  Office,"  a.  p, 
725.  Lord  Coke  informs  us,  that  Judicial  offices  can- 
not be  granted  to  persons  inexpert,  and  in  his  9  JRep.  97, 
and  1 1  Bep,  4,  we  find  it  held,  that  offices  which  concern 
or  touch  the  administration  of  Justice,  cannot  be  granted 
for  a  term  of  years,  or  in  reversion.  All  these  descriptions 
apply  to  Justices  of  the  Peace  exercising  or  di?icharging  the 
functions  or  duties  required  of  them  by  this  Act.  They 
have  **an  employment  in  the  affairs  of  the  United  States:'* 
**  a  duly  is  implied,  as  well  as  the  discharge  of  that  duty." 
**  They  have  duties  to  perform  which  (deeply)  concern  the 
public,"  in  a  most  important  respect,  **  touching  or  con- 
cerning the  administration  of  Justice,"  and  **they  dre  not 
the  less  public  officers,  if  their  authority  is  confined  to  nar- 
row limits,"  to  crimes  and  offences  committed  against  the 
United  States;  for,  it  is  their  duty,  and  the  natflre  of  their 
duty,  and  not  the  extent  or  frequency  of  the  exerease  of 
authority  which  makes  them  officers.  ^  They  exercise  fiuie* 
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tions  or  duties  relating  to  the  administration  of  Justice,  and 
the  actual  exercise  thereof."  They  are  authorised  not  mere- 
ly to  grant  a  warrant,  but  to  examine  into  and  decide  on 
the  probable  guilt  or  innocence  of  the  accused;  they  may 
discharge,  bail,  or  acquit;  they  may  take  the  recognizances 
of  witnesses,  under  pain  of  imprisonment,  and  are  bound 
to  certify  their  proceedings  to  the  Court  having  jurisdic- 
tion over  the  crime. 

If,  then,  the  Common  Law  may  be  relied  on  as  a  safe  ex« 
positor  of  the  terms  office  and  officers.  Justices  of  the  Peace 
are  constituted  by  this  Act  officers,  and  they  have  offices 
concerning  the  administration  of  justice.  In  Engla:nd9 
such  duties  as  are  required  of  Justices  by  this  Act,  have 
constantly  since  the  Government  assumed  its  present  form, 
been  exercised  by  officers,  and  officers  alone:  in  every 
State  in  the  Union,  so  far  asl  have  been  able  to  obtain  in- 
formation, I  think  it  may  be  affirmed  that  the  examination, 
the  discharging,  bailing,  or  committing  a  person  accused 
of  crime,  has  been  confided  to  officers,  and  to  officers  only. 
If,  then,  the  duties,  and  the  nature  of  the  duties  to  be  per- 
formed under  this  Act,  by  the  Justices,  makes  them  offi- 
cers, according  to  the  principles  of  the  Common  Law,  and 
at  the  adoption  of  the  Constitution  of  the  United  States, 
such  duties  were  in  all  the  States  performed  by  officers 
alone,  i^nd  in  the  understanding  of  the  people  of  the  res- 
pective States,  could  not  be  properly  exercised  by  any 
other  than  officers,  is  not  the  conclusion  irresistible  that 
the  parties  to  the  Federal  Compact  intended  to  compre- 
hend, and  did  cojTiprehend,  under  the  term  officers^  in  the 
section  under  consideration,  persons  dischai^ing  such  func- 
tions, duties,  or  labours,  as  are  required  of  Justices  of  the 
Peace,  by  the  aforesaid  d3d  section  of  the  Judicial  Act? 
Moreover,  one  of  the  greatest  defects  in  the  old  Articles 
of  Confederation,  was,  that  the  powers  of  the  Government 
could  only  be  carried  into  effect  by  the  aid  of  the  Stbtes. 
The  present  Constitution  provides  for  the  execution  of  al- 
most every  power  granted,  without  the  aid  of  the  States. 
Now,  as  the  administration  of  Criminal  justice,  in  many 
respects,  has  been  confided  to  the  Federal  Government, 
ftnd  as  these  powers  cannot  bo  carried  into  effect  without 
entrusting  to  a  competent  number  of  persons  the  power  of 
arresting  and  examining  such  as  are  accused  of  crime,  it 
seems  to  me  that  Congress  are  bound  to  provide  for  their 
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appointment^  and  that  it  would  be  a  subversion  of  all  known 
principles  and  practice  in  the  United  States,  to  entrust  such 
important  duties  to  mere  agents,  persons  who  are  not  offi- 
cers. The  44 h  Jirt^  nSmend.  Const.  U,  S  prohihifs  the 
issuing  a  warrant  but  on  probable  cause,  supported  by  oath 
or  affirmation,  and  the  7th  Amendment  forbids  excessive 
bail  to  be  taken.  Are  not  these  restraints  intended  to  ope* 
rate  on  *< officers?"  Can  they  be  considered  as  addressed 
to  mere  individuals,  persons  negotiating  occasional  bust* 
ness,  forming  no  part  of  the  Government  of  the  Um'ted 
States,  and  not  even  a  part  of  its  machinery  ?  Surely  these 
are  restraints  on  the  Government,  and  are  intended  to  act 
directly  and  especially  on  officers  whose  duty  it  should  be 
to  act  in  the  inceptive  stages  of  Criminal  prosecutions;  on 
exactly  that  description  of  officers  to  whom  the  Act  has 
confided  the  powers  of  arrest,  examination  and  commit- 
ment  The  powers  given  by  this  Act  to  Justices  of  the 
Peace,  are  too  necessary  to  the  safety  and  well-being  of 
the  United  States,  too  strong  and  tremendous  in  their  ap- 
plication, to  be  vested  in  mere  negociators  or  agents,  to  be 
exercised  or  not,  at  the  will  of  individuals.  They  9tfe  of 
a  character  which  require  that  they  should  be  exercised 
only  by  officers  responsible  to  the  authority  from  which 
they  derive  their  power.  The  Act  itself  seems  to  admit 
that  these  principles  are  correct.  The  Judges  of  the  Uni-  ^ 
ted  States,  and  Justices  of  the  Peace  within  the  United 
States,  are  to  exercise  these  important  functions.  It  seems 
to  me,  that  Congress  did  not  intend  to  describe  a  class  of 
persons  by  the  description  of  Justices  of  the  Peace,  but 
that  they  intended  to  designate  the  Judicial  officers^  who 
should  exercise  the  powers,  and  of  this  I  am  the  better  sa* 
tisfied,  when  I  reflect  that  they  are  associated  with  Judicial 
officers  of  the  United  States,  and  not  with  any  description 
of  mere  individuals,  or  private  persons.  Congress  passed 
a  Law,  by  which  they  delegated  the  power  of  trying  per- 
sons charged  with  certain  crimes,  to  the  State  Courts, 
They  imposed  by  Law  penalties,  and  authorised  their  re- 
covery in  State  Courts.  It  is  manifest  they  were  of  opi- 
nion,  that  they  could  delegate  the  execution  of  the  Criminal 
Laws  of  the  Ucited  States  to  the  State  Courts.  Are  we 
then  to  be  surprised  at  their  delegating  the  execution  of  the 
Criminal  Laws  of  the  United  States,  in  the  inceptive  stages 
of  the  prosecution,  to  Sute  officers  as  officers  ?    In  Feefy^s 
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Ca9e,(a)  and  in  the  Case  of  Jackson  v.  Rose^{b)  this  Court 
denied  the  right  of  Congress  to  delegate  the  execution  of 
the  Laws  of  the  United  States  to  State  Courts,  and  these 
decisions,  according  to  my  understanding,  equally  forbid 
the  delegation  of  the  execution  of  the  Criminal  Laws  of 
the  United  States,  in  the  inceptive  stages  of  prosecution^ 
to  State  officers,  and  that,  therefore,  such  officers  cannot  act 
voder  the  grant.  The  Tribunals  or  officers  of  the  State, 
cannot,  at  the  pleasure  of  Congress,  according  to  the  prin- 
ciples of  these  decisions,  be  made  the  instruments  of  exe- 
cuting the  Criminal  Laws  of  the  United  States.  If  the 
powers  delegated  to  Justices  are  to  be  exercised,  I  would 
ask  whether  they  are  to  act  in  the  name  of  the  United 
States,  or  of  the  State  in  which  they  are  Justices  ?  It  seems 
to  me  that  it  has  been  decided  in  the  Cases  referred  to,  that 
the  Courts  cannot  act  in  the  name  of  the  United  States, 
and  that  it  follows  as  a  consequence  that  a  Justice  of  the 
Peace  cannot  And  I  take  it  to  be  clear,  that  a  Justice  of 
the  Peace  cannot  .use  the  name  of  the  Commonwealth  for 
arresting  or  committing  any  one  who  is  not  an  ofiender 
against  a  Law  oi  the  State.  In  what  a  singular  situation 
would  a  man  in  the  Commission  of  the  Peace  be  placed, 
if  he  acted  under  the  Act  of  Congress,  and  should  not  be 
regarded  as  an  officer  of  the  United  States  ?  His  functions 
would  certainly  be  Judicial,  and  purely  so,  as  far  as  they 
consisted  of  the  examination  of  the  accused,  and  the  deci- 
sion on  the  question  of  his  probable  guilt  or  innocence; 
and  yet,  for  mere  error  in  judgment,  all  bad  motive  apart, 
he  would  be  liable  to  the  action  of  the  accused.  Can  it  be 
true  that  these  important  powers  can  be  confided  to  unapt 
and  incapable  persons,  irresponsible  to  those  by  whom  thejr 
are  employed,  not  punishable  for  corrupt  conduct,  but  liable 
to  the  action  of  the  accused,  for  mere  error  of  judgment? 
Could  it  be  expected  that  the  duties  assigned  by  this  Act 
would,  under  such  circumstances,  be  performed  in  the  man- 
ner required  by  their  importance  ? 

Arguments  against  the  construction  contended  for,  drawn 
from  inconvenience,  seem  to  me  not  to  be  entitled  to  much 
eonsideration;  since  they  are  used  in  favor  of  a  construc- 
tion that  appears  to  me,  if  adopted,  would  violate  great 


(a)  1  tirgima  Ca$e9,  321. 
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principles.  Besides,  if  oflScers  were  directly  appointed^ 
according  to  the  provisions  of  the  Constitution,  for  the  dis« 
charge  of  the  duties  assigned  to  State  Justices,  it  does  not 
appear  to  me  that  they  need  be  numerous,  or  expensive  to 
the  United  States.  The  duties  are  now  performed  without 
compensation,  and  I  do  not  see  any  reason  for  supposing 
that  the  United  States  would  incur  any  considerable  ex- 
pense in  providing  for  the  discharge  of  these  duties  by 
oflScers  who  might  be  well  entrusted  with  such  other  Judi- 
cial duties  as  Congress  have  been  disposed  to  refer  to  State 
Magistrates.  If  their  appointment  should  involve  more 
of  expense  than  is  contemplated,  still  it  ought  to  be  en-  ■ 
countered  for  the  preservation  of  great  priiiciples,  for  the 
security  and  happiness  of  the  people  of  the  United  States. 
The  parties  to  the  Federal  Compact,  it  is  supposed,  might, 
by  State  regulations,  ol^viate  the  occasion  for  appointing 
such  officers  by  the  Government  of  the  United  States;  but 
.  if  Mey  will  not  do  so,  no  alternative  is  left  the  Federal 
Government  That  Government,  I  admit,  should  avoid 
all  unnecessary  expense,  and  the  creation  of  useless  oScers 
to  eat  up  the  substance  of  the  people;  but  the  administra- 
tion of  justice  is  of  such  vital  importance  to  a  people,  and 
the  expense  thereof  so  trifling,  compared  with  the  other 
expenditures  of  Government,  even  in  times  of  peace  and 
quiet,  that  I  should  deem  the  article  of  expense  as  matter 
of  but  little  moment,  compared  with  the  good  to  result. 
In  providing  by  Law  for  the  prompt,  regular  and  able  ad- 
ministration of  justice,  (when  the  Laws  of  meum  et  luum 
have  been  once  fixed,)  a  Government  would  deserve  more 
from  the  people,  and  contribute  more  to  their  prosperity 
and  happmess,  than  by  all  other  Laws  they  could  enact. 
The  people  of  the  United  States  could  never  complain  of 
expense  incurred  in  producing  such  desirable  results. 

Being  therefore  of  opinion  that  although  Congress  can 
create,  they  cannot  by  Law  fill  an  office,  but  that  it  must 
be  filled  in  the  mode  and  manner  prescribed  by  the  Con- 
stitution: that  Congress  cannot  command  or  authorise  Jus- 
tices of  the  Peace  of  a  State  to  use  the  authority  of  the 
United  States,  or  of  a  State,  (without  the  express  authority 
of  the  State  to  do  so,)  in  carrying  into  effect  any  penal  Law, 
either  in  the  inceptive  or  final  stages  of  a  prosecution,  I  am 
constrained  to  come  to  the  conclusion  that  the  83d  section 
of  the  Judicial  Act,  so  far  as  it  proposes  to  authorise  State 
officers  by  general  designation^  to  grant  warrants  of  arrest 
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against  persons  accused  of  crimes  or  ofiences  against  the 
Laws  of  the  United  States,  to  examine,  bail,  or  commit  the 
accused,  OTm[>el  the  attendance  of  witnesses,  recognize 
.  them  to  appear  to  give  evidence  under  pain  of  imprison- 
ment, &c.  whether  these  duties  be  considered  as  Judicial  or 
as  Ministerial,  or  partaking  of  both,  as  not  made  in  pursu- 
ance of  the  Constitution  of  the  United  States,  and  that, 
therefore,  the  State  officers  designated  cannot  act  under 
that  section  of  the  **  Acf  This  preliminary  enquiry  will 
aid  in  the  farther  investigation  of  the  second  question,  and 
also  of  the  third  qtiestion,  both  of  which  I  proceed  to  con- 
sider together  at  the  same  time. 

On  the  20th  July,  1790,  Congress  passed  the  Act  for  the 
government  and  regulation  of  seamen  engaged  in  the  mer- 
chants' service;  the  seventh  section  of  which  is  in  these 
words: 

^^And  he  it  enacted^  That  if  any  seaman  or  mariner  who 
shall  have  signed  a  contract  to  perform  a  voyage,  shall  at 
any  port  or  place  desert,  or  shall  absent  himself  from  such 
ship  or  vessel,  without  leave  of  the  master,  or  officer  com- 
manding in  the  absence  of  the  master,  it  shall  be  lawful  for 
any  Justice  of  the  Peace  within  the  United  States,  (upon 
the  complaint  of  the  master,)  to  issue  his  warrant  to  appre- 
hend such  deserter,  and  bring  him  before  such  Justice;  and 
if  it  shall  then  appear  by  due  proof,  that  he  has  signed  a  con- 
tract, within  the  intent  and  meaning  of  this  Act,  and  that 
the  voyage  agreed  for  is  not  finished,  altered,  or  the  con- 
tract otherwise  dissolved,  and  that  such  seaman  or  mariner 
has  deserted  the  ship  or  vessel,  or  absented  himself  with- 
out leave,  the  said  Justice  shall  commit  him  to  the  house 
of  correction,  or  common  jail  of  the  city,  town,  or  place, 
there  to  remain  until  the  said  ship  or  vessel  shall  be  ready 
to  proceed  on  her  voyage,  or  till  the  master  shall  require 
his  discharge,  and  then  to  be  delivered  to  the  said  master, 
he  paying  all  the  cost  of  such  commitment,  and  deducting 
the  same  out  of  the  wages  due  to  such  seaman  or  mariner/' 
1  vol.  L.  U,  S.  p.  141. 

From  whence  does  Congress  derive  the  power  of  govern- 
ing and  regulating  seamen  ?  By  the  Sth  sec.  of  the  1^/  art. 
Const.  U.  S.  Congress  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.  This  Act  is  not,  however,  a  regu- 
lation of  commerce;  it  is  a  regulation  of  seamen.  The 
DOwer  of  governing  and  regulating  seamen  in  the  mer- 
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chants'  service,  carrying  on  foreign  commerce,  or  com- 
merce among  the  States,  is  an  incident  to  the  nower  gran* 
ted  as  aforesaid,  to  regulate  foreign  commerce,Ynd  among 
the  several  States  This  incidental  power  is  one  without 
which  the  principal  power  to  which  it  is  incident,  could  not 
be  carried  into  effect.  And  Congress,  by  the  last  clause  of 
the  same  8th  section  of  the  \st  article^  have  power  to  pass 
all  Laws  necessary  and  proper  to  carry  into  effect  all  the 
powers  granted  by  the  Constitution;  and  the  incidental 
powers  are  as  much  granted  by  the  Constitution,  as  the 
express  powers.  The  incident  passes  by  the  grant,  as  well 
as  the  principal.  Is  the  said  1th  section  of  the  above  re- 
cited Act,  so  far  as  it  authorises  any  Justice  of  the  Peace 
within  the  United  States  to  issue  his  warrant  to  apprehend 

'  a  deserter,  and  commit  him  until  the  ship  or  vessel  shall 
be  ready  to  proceed  on  her  voyage,  or  the  master  shall  re- 
quire his  discharge,  and  then  to  be  delivered  to  the  master, 
necessary  atid  proper  for  carrying  into  effect  the  power  of 
governing  and  regulating  seamen  engaged  in  the  merchants* 
service?  I  readily  admit  that  Congress,  in  the  regulation 
of  seamen,  might  well  declare  how  contracts  should  be  en- 
tered into  by  seamen,  and  how  they  shoold  be  performed; 
that  they  might  require  and  enforce  the  specific  execution 
of  the  contract  on  the  part  of  the  seaman.  In  enforcing, 
however,  these  contracts  specifically,  (when  legal  proceed- 
ings are  resorted  to,)  Congress  can  only  authoritatively 

.  use,  or  command  the  t^ribunals  or  officers  of  the  U.  States. 
If  tribunals  or  officers  of  another  sovereignty  be  resorted 
to,  on  principles  of  comity,  to  enforce  the  contract  specifi- 
cally, they  could  only  act  in  the  manner  and  by  the  course 
of  proceeding  sanctioned  by  the  sovereignty  to  which  they 
belonged.  If,  then,  a  State  officer  be  resorted  to,  he  could 
onl}'  act  according  to  the  rules  prescribed  by  the  State  Gov- 
ernment, and  in  obedience  to  the  Law  of  the  State.  To 
grant  that  Congress  can  command  the  Judicial  tribunals  of 
the  States,  or  the  Judicial  officers  of  the  States,  in  the  exe- 
cution of  the  Laws  of  the  United  States,  according  to  the 
mode  prescribed  by  Congress,  would  be  to  surrender  up 
the  Sovereignty  of  the  States.  This  never  could  be  yielded 
by  a  Sovereign  State.  That  Congress  should  exercise  such 
a  power,  cannot  be  necessary  or  proper  in  carrying  into  ef- 
fect the  power  of  regulating  seamen;  nor  can  it  be  consist 
tent  with  the  distribution  of  powers  among  the  respective 
governments  of  our  complicated  system.     If  the  Justices, 
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in  the  execution  of  this  act,  are  to  be  considered  as  mere 
individuals,  and  dot  as  ofiScers,  then  the  enquiry  occurs,  is 
it  proper  to  entrust  Judicial  powers,  or  quasi  Judicial  pow- 
ers of  so  high  a  character,  to  mere  individuals?  Is  it  ne- 
cessary or  proper  to  delegate  such  powers  to  any  others 
than  officers  responsible  for  their  conduct?  A  captain,  or 
master  of  a  ship  or  vessel,  alledges  that  a  seaman  has  en- 
tered into  a  contract  according  to  the  forms  prescribed  by 
the  Act  of  Congress,  that  he  has  deserted,  that  the  voyage 
has  not  been  finished  or  altered,  and  that  the  contract  has 
not  been  altered  or  otherwise  dissolved:  and  he  requires  of 
a  Justice  of  the  Peace  a  warrant  to  apprehend  the  seaman. 
When  the  seaman  is  apprehended  and  brought  before  the 
Justice,  he  sets  in  judgment  and  decides  all  the  questions 
arising. in  the  case.  Has  the  seaman  signed  such  a  contract 
as  is  contemplated  by  the  Act  of  Congress?  Has  the  voy- 
age been  finished  ?  Has  it  been  altered  ?  Or  has  the  con- 
tract been  in  any  way  dissolved  ?  These  several  points, 
ipvolving  both  Law  and  fact,  are  to  be  decided  by  the  Jus- 
tice. He  has  not  even  the  aid  of  a  jury  to  determine  the 
facts.  These  duties  are  purely  Judicial.  Here  we  have  a 
Ks  pendens  before  a  Judge.  We  have  actoTj  reus,  et  Ju* 
dex.  We  have  a  cause  depending  which  deeply  involves 
the  liberty  of  the  citizen.  Every  one  will  at  once  perceive 
that  the  investigation  may  produce  questions  of  the  great- 
est nicety  and  difficulty,  both  in  point  of  Law  and  fact.  I 
cannot  persuade  myself,  that  all  this  can  be  either  necessary 
or  proper  for  the  government  or  regulation  of  seamen.  It 
seems  to  me  to  break  down  great  principles,  and  to  pros- 
trate every  thing  like  propriety,  to  commit  to  irresponsible 
agents  such  a  trust.  That  the  master  may  be  authorised 
to  pursue  and  apprehend  his  deserted  seaman,  I  do  not  at 
all  question.  That  he  might  be  aided  or  assisted  by  those 
he  might  employ,  I  would  readily  admit;  but  it  seems  to 
me  that  it  is  not  competent  for  Congress  to  establish  by 
Law  a  Tribunal,  put  into  office  State  officers,  and  direct  the 
mode  of  proceeding  by  the  Tribunal  so  established,  or  to 
delegate  these  high  Judicial  powers  to  individuals^  to  be 
exercised  when  a  master  shall  institute  a  suitor  ask  a  war- 
rant against  a  seaman,  to  enforce  by  Law  the  specific  exe- 
cution of  his  contract.  This  may  not  be  done  not  only  for 
the  reasons  aforesaid,  but  because  Congress  cannot  by  Law 
appointto  office;  and  all  the  objections  before  stated  against 
the  appointment  of  Justices  of  the  Peace  for  the  discnarge 
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of  Judicial  functions  under  the  Judicial  Act,  apply  to  the 
appointment  of  Justices  to  the  discharge  of  the  Judicial  du- 
ties assigned  to  them  by  the  Act  now  under  consideration. 
By  the  33d  section  of  the  Judicial  Act,  important  Judicial 
duties  in  the  administration  of  Criminal  justice,  are  dele- 
gated to  Justices  of  the  Peace.  .  By  this  Act,  important 
Judicial  duties  in  the  administration  of  Civil  justice,  (the 
execution  of  contracts,)  are  attempted  to  be  delegated  to 
the  same  State  officers.  In  both  instances,  many  of  the  du- 
ties are  purely  Judicial,  of  a  verj  high  character,  and  equal- 
ly involve  the  rights  and  personal  liberty  of  the  citizen. 
These  duties,  in  neither  case,  in  my  judgment,  according 
to  the  theory  and  principles  of  our  Governments,  or  accord- 
ing to  the  provisions  of  our  fundamental  Laws,  can  be  ex- 
ercised other  than  by  responsible  officers,  who  are  to  act 
by  virtue  of  powers  granted  th^em  by  the  Sovereignty  to 
which  they  owe  their  existence.  In  both  instances  Con- 
gress have  evinced  the  same  conviction  of  the  necessity  of 
confiding  these  powers  to  officers.  They  seem  to  me  to  . 
have  erred  in  supposing  that  they  could  command  the  State 
Judicial  officers;  that  they  could  authoritatively  substitute 
State  officers  for  Federal  officers.  Congress  may  have  in- 
tended, by  calling  in  a  Justice  of  the  Peace,  to  restrict  in 
some  sort  the  powers  of  the  master  over  his  seaman,  and 
at  the  same  time  to  secure  the  performance  of  the  voyage. 
But  the  method  adopted  seems  to  be  neither  necessary  nor 
proper.  I  do  not  regard  the  Act  as  penal,  or  the  eoniine* 
tnent  as  a  punishment.  I  regard  the  confinement  as  the  means 
adopted  for  securing  the  specific  execution  of  the  contract; 
and  if  Congress  had  assigned  the  duties  to  responsible  offi- 
cers, constitutionally  appointed,  there  could  have  been  no 
objection,  as  far  as  I  can  perceive,  to  the  manner  of  enfor- 
cing the  contract.  It  is  extremely  probable  that  Congress 
intended  to  protect  the  Jailor  to  whose  custody  a  seaman 
might  be  committed,  against  the  action  of  the  seaman,  if, 
indeed,  he  did  not  come  within  the  purview  of  the  Sta- 
tute; and  it  is  equally  probable  that  Congress  likewise  in- 
tended or  expected  that  the  Justice  of  the  Peace  would  be 
also  protected  against  the  action  of  the  seaman,  if  he  deci- 
ded the  case  erroneously,  but  not  corruptly.  Yet,  if  the 
Justice  of  the  Peace  be  not  a  Judge,  if  he  be  not  an  officer 
clothed  with  Judicial  authority,  exercising  Judicial  func- 
tions and  responsible  to  Government,  it  cannot,  I  presume, 
be  going  too  far  to  say,  that  neither  the  Justice  nor  the  JaUor 
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would  be  protected  against  the  action  of  the  seaman,  if  his 
case  did  not,  in  truth,  come  within  the  Act  of  Congress. 
There  seems  to  me  to  exist  a  very  slight  analogy,  if  any, 
between  the  cases  under  consideration  and  the  cases  of  the 
Commissioners  acting  or  deciding  on  the  Louisiana  or  the 
Florida  fund.  These  Commissioners  were  arbitrators,  cho- 
sen according  to  the  agreement  of  the  concerned.  Not  so 
are  the  Justices  in  either  of  the  cases  under  consideration. 
In  these  the  Government  exerts  itself  directly  and  forcibly 
on  thecitizenby  oflScersof  another  Sovereignty,  over  whom 
it  undertakes  to  act  authoritatively  in  cases  involving  the 
dearest  rights  and  liberties  of  the  citizen,  and  against  his 
will.  As  to  cases  in  which  officers  of  one  Sovereignty  per- 
form occasional  matters  of  business  for  another  Sovereign- 
ty, they  act  on  principles  of  comity,  no  superiority  being 
assumed  by  the  latter  over  the  former,  no  command  being 
directed  to  them,  and  therefore  distinguishable  (if  for  no 
other  reason)  from  the  cases  under  consideration;  and  it 

.  might  perhaps  be  said,  that  no  instance  could  be  given  of 
similar  powers  being  exercised  on  principles  of  comity,  by 
one  nation  for  another.  Hence^  I  am  compelled  to  come 
to  the  conclusion*  that  the  said  7M  section  of  the  Act  of 
Congress,  passed  on  the  20th  June,  1790,  entitled,  **  An 
Act  for  the  government  and  regulation  of  Seamen,'*  so  far 
as  it  authorises  any  Justice  of  the  Peace  within  the  United 
States  to  issue  his  warrant  to  apprehend  a  deserter  and  com- 
mit him,  until  the  ship  or  vessel  shall  be  ready  to  pro- 
ceed on  her  voyage,  or  the  master  shall  require  bis  dis- 
charge, and  then  to  be  delivered  to  the  master,  is  not  made 
in  pursuance  of  the  Constitution  of  the  United  States.  As, 
then,  the  duties  which  have  been  performed  in  this  case, 
could  not  constitutionally  have  been  directed  to  be  perform- 
ed by  individuals  appointed  by  Law,  or  by  persons  desig- 
nated by  geheral  description  for  that  purpose,  ad  Justices 
of  the  Peace,  the  acts  of  Joseph  H.  Mayo^  a  Justice  of  the 
Peace,  one  of  the  officers  designated  by  general  description 
for  that  purpose,  were  without  legal  authority,  and  not  ef- 

^  feetual  for  any  legal  purpose.  But,  as  by  the  petition  and 
^*  return,"  and  the  facts  conceded  by  Counsel,  the  prison- 
ers appear  to  me  to  be  under  legal  oblFgations  to  perform 
the  voyage  agreeably  to  their  contract,  and  by  the  Act  of 
Congress  may  be  constrained  to  do  so  by  the  master;  and 
as  tliey  are  only  held  in  restraint  by  the  Jailor,  (who  may 
be  well  regarded  as  the  servant  or  agent  of  the  master,) 
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till  the  vessel  to  which  they  belong,  named  in  the  proceed- 
ings, shall  be  ready  to  proceed  on  her  voyage,  or  the  mas- 
ter shall  require  their  discharge,  there  does  not  appear  to 
me  to  be  any  reason  for  discharging  them.  The  most  that 
could  be  done  would  be  to  turn  them  over  into  the  imme- 
diate custody  of  the  master  or  captain,  who  might  confine 
them  wheresoever  he  might  think  fit,  without,  however, 
practising  any  unnecessary  severity  or  force,  till  the  vessel 
proceeded  on  her  voyage,  or  the  voyage  should  be  changed 
or  altered.  It  would  be  time  enough  to  interfere,  when 
they  complained  of  any  unnecessary  restraint  or  force;  but 
as  at  present  no  such  complaint  is  made,  I  am  of  opinion, 
that  they  are  not  entitled  to  their  discharge. 
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Alexander  Lithgow  v.  The  Commonwealth. 

In  decbrations  in  Civil  saits,  where  a  Corporate  Body  is  Plaintiff*,  and  in  Indiot- 
BaeoU  where  the  thing  stoleu  is  alledged  -to  be  the  praiterty  of  a  Corporate 
Body  by  narae,  it  is  not  necttaary  to  aver  the  political  existfiMse  of  the  Cor* 
portition.  Its  existence  is  matter  of  evidence,  and,  after  verdict,  it  is  inferred 
from  its  Corporate  name. 

The  In^tmetit  here  alledged  that  the  notes  and  dollars  charged  to  have  been 
stolen,  were  the  propeity  and  elTeots  of  t!»e  **  Pi-esidenl,  Directors  and 
Compaay  of  the  Farmersr  of  Virginia.*  After  verdict,  the  Court  it  boand 
to  presume,  that  on  the  trial,  the  capacity  of  tbis  Company  to  hold  property, 
i,  c.  their  Corporate  existence,  was  proved  to  the  jury,  or  admitted  by  the 
prisoner :  for,  it  is  quite  clear,  that  he  might  have  exacted  this  proof,  and  if 
it  was  not  given,  (or  if  the  proof  had  been,,  thatthe  notes,  He,  were  the  pro- 
perty of  the  Farmers'  Bank,  which  would  have  been  rejected  for  iu  ya- 
rianoe,)  be  must  have  been  acquitted  on  the  Count. 

On  the  tri  «1  of  an  Indictment,  in  which  the  prisoner  was  charged  in  some 
Counts  with  the  embezzlement  of  a  check  drawn  by  A.  for  55700,  and  in 
other  Coulits  with  the  embezzlement  and  larceny  of  notes  and  dollars  to  tho 
8am& amount,  a  venire-man  was  challenged  for  csiuse,  and  on  his  'voir  dire  de- 
clared that  -he  had  formed,  and  frequently  exiiressecl,  a  deeided  opinion  of 
the  prisoner's  guilt,  but  that  he  did  nut  know  in^t  this  opinion  applied  parti« 
cularly  to  the  charge  laid  in  the  Indictment,  (therebeing  sundry  other  Indict- 
ments pending  against  him  for  the  embezzlement  and  larceny  of  other  cheeks 
and  money  :)  that  his  opinion  was  a  general  one,  that  the  pnsoner  was  guiltr 
of  embezzling' checks  ot  the  Farmers*  Bank,  and  that  opinion  related  at  much 
to  one  check  at  to  another.    Such  a  juror  ought  to  be  excluded. 

If  a  decided  opinion  be  f(H'nied,  and  expressed,  it  is  good  cause  of  challenge  to 
a  juror,  although  the  opinion  may  not  have  been  formed  from  Iiearing  the 
evidence  given  in  Court.  ;  '  • 

Qwere,  Can  a  venire-man  be  compelled  i^  answer  on  his  voir  dire,  whether,  or 
not,  be  has  formed  and  expressed  an  opinion  ? 

Qttmre.  In  challenges  concluding  to  the  favor,  ought  the  Judge  to  bo  required 
to  set  out,  in  a  Bilt  of  KxcepUous,all  the  evidence  on  the.pqint,  or  may  he 
merely  ceiiity  that  he  luts,  upon  the  evidence,  foimd  the  juror  favorable  or 
otherwise  ? 

38 
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If  theCoort  erroneoaslf  overnite  •  prisoner's  ehalleoge  to  %  juror  for  fiivor, 
aod  Chen  the  prifoner  pereBBptorUy  oballeoge  the  jaitN*,  the  error  of  the 
Court  is  not  cured  by  tuc  subseqoent  exclusion  of  the  juror,  althoogb  the 

W prisoner  had  not  exhausted  his  perempt^try  challenm,  e?en  to  the  hist, 
here  there  are  several  Counts  in  an  Indlotinent,  and  oo  one  of  them  the  pri- 
soner was  convicted,  and  acquitted  of  the  rest  {  if,  oo  a  Writ  of  Error  ob- 
tained by  him,  the  judgment  and  verdict  are  set  adle,  and  a  new  trial  award- 
ed to  hitn,  the  prisoner  can  only  be  tried  again  on  tike  Coant  on  which  he 
was  convicted,  and  not  on  the  other  Counts  of  whidi  he  had  before  t>een  aC' 
quitted. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Henrico  county, 
whereby  the  petitioner  was  sentenced  to  one  year's  impri- 
sonment in  the  Penitentiary. 

The  Indictment  contained  five  Counts.  The  first  Count 
charged  that  the  prisoner  was  an  officer  of  the  Farmers' 
Bank  of  Virginia,  a  bank  chartered  by  this  Commonwealthi 
and  being  such  officer,  did  feloniously  embezzle,  and  con- 
vert to  his  own  use,  a  certain  security  and  facility,  viz: 
a  paid  check  for  the  amount  of  $  700,  of  the  value  of  $  700, 
of  the  property  and  effects  of  the  President,  Directors  and 
Company  of  the  said  Farmers'  Bank,  against  the  Statute, 
be.  The  second  Count  charged  that  he  was  sueh  offieer, 
and  being  such,  a  certain  paid  check,  then  lately  drawn,  for 
the  payment  of  $700,  and  of  the  value  of  J5700,  being  a 
security  and  facility,  belonging  to  the  said  President,  Di- 
rectors and  Company,  was  placed  under  his  care  and  man- 
agement, by  virtue  of  bis  office  aforesaid,  and  having  it  sp 
placed,  &c.  did  feloniously  embezzle  and  convert  to  his 
own  use,-the  said  paid  check,  against  the  form  of  the  Sta- 
tute, &c.  The  third  Count  charged  that  he  was  an  officer 
of  the  Farmers'  Bank  of  Virginia,  and  being  such,  had  un- 
der his  care  and  management  >8700  in  monies  numbered, 
of  the  value,  he.  and  one  paid  check  for  g700,  of  the  value, 
&c.  and  twenty  bank  notes  for  the  payment  of  $  700,  of 
the  value,  &c.  of  the  property,  &c.  and  placed  under  his 
care  and  management,  by  virtue  of  his  place  and  office 
aforesaid,  and  so  having  the  same  placed  under  his  care 
and  management,  he  embezzled,  &c.  the  same,  against  the 
Statute.  The  fourth  Count  charged  that  he  was  an  officer,  ' 
&c.  and  exercising  the  office  and  place  of  first  accountant 
in  said  bank,  and  being  such  officer,  had  under  his  care  and 
management  a  sum  of  itioney  in  gold  and  silver  coin,  viz: 
the  sum  of  $  700,  also  divers  bank  notes,  be.  and  one  paid 
check,  drawn  by  Robert  ^Matt^  Jr.  ^  Co.  on  the  9th 
October,  1820,  payable  to  Hughes  fy  •^rmistead,  or  bearer. 
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and  direeted  to  the  Cashier  of  the  baok,  &c.  for  the  pay* 
nent  of  0.7OOt  and  of  the  value  of  $  700,  &c.  of  the  mo* 
Dies,  property  and  effects,  he.  placed  under  his  care  and 
managementy  by  virtue  of  his  place  and  office  aforesaid, 
and  li^ving  the  same  so  placed,  &&  he  embezzled,  &c.  the 
.  same,  against  the  Statute^  &e. 

These  four  Counts  were  framed  on  the  Act  of  Assembly 
passed  on  the  24th  day  of  February,  18t0,  intituled,  <<  An 
Act  to  amend  the  Act,  intituled,  <An  Act  against  embez- 
zling of  records/'(a) 

The  fifth  Count  charged  him  with  the  larceny  of  sundry 
bank  notes,  and  dollars.  This  Count  is  set  forth  in  full  in 
the  opinion  of  the  Court,  and  therefore  need  not  be  here 
set  out    {Post,  p.  304.) 

The  prisoner  having  pleaded,  two  several  Bills  of  Ex* 
ceptioa  were  signed  by  the  Court,  which  it  is  necessajry  to 
set  forth,  in  hme  verba :  ^'  Memorandum:  When  the  ve- 
nire  in  this  Case  was  called,  Ohrisiopher  Irvine,  one  of 
them,  and  the  first  one  called,  was  challenged  by  the  pri- 
soner, for  cause,  and  being  sworn  on  the  voir  dire,  said 
that  he  had  formed  a  decided  opinion  that  the  prisoner  was 
guilty,  and  had  frequently  expressed  that  opinion;  that  he 
did  not  know  that  that  opinion  applied  particularly  to  the 
very  charges  alledged  in  the  Indictment,  nor  had  he  ever 
heard  the  evidence  in  Court  in  support  of  the  said  charges, 
except  as  herein-after  stated:  but  that  he  lived  in  Rich- 
mond, and  had  had  a  great  deal  of  conversation  on  the  sub- 
ject of  the  various  charges  of  the  embeszlement  of  checksi 
and  the  larceny  of  money  from  the  Farmers'  Bank  of  Vir- 
ginia, with  which  the  prisoner  had  been  charged,  and  that 
be  the  said  Irvine  had  formed  a  decided  opinion  that  the 
prisoner  had  been  guilty  of  embezzling  various  checks,  and 
stealing  sundry  sums  of  money  from  the  Farmers'  Bank  of 
Virginia,  without  being  able  to  distinguish  between  the 
particular  sums  of  money,  and  the  particular  checks,  which 
form  the  subject  of  the  several  Indictments  now  depending 
against  him.  The  said  Irvine  moreover  said,  that  at  the 
last  Term  of  this  Court,  when  the  subject  of  the  check  of 
Mbatt  fy  Co.  charged  in  this  Indictment,  was  investigated 
before  the  jury,  he  was  casually  in  Court  at  different  times, 
and  heard  part  of  the  evidence,  but  does  not  recollect  then 


(a)  Actt  of  1810,  oh.  32,  %  9. 


Digitized  by 


Google 


SOO  JUNE  TERM,  1822. 

to  have  hoard  any  po^rt  of  the  evidence  in  relation  to  Jibhtttt 
4»  CoV  check.  That  the  said  Irvine  had  often  heard  that 
said  check  was  one  of  those  which  the  prisoner  was  charged 
with  embezzlingy  and  that  hi?  opinion  of  the  prisoner's 
guilt  related  as  much  to  that  check,  as  to  any  other,  but 
that  the  opinion  was  a  general  one,  that  the  prisoner  had 
got  the  money  out  of  the  bank  by  the  use  of  checks  in  the 
manner  which  had  been  alledged,  without  applying  defi- 
nitely to  any  particular  check,  or  snm  of  money.  It  was 
moreover  shewn  to  the  Court,  in  sup4M)rt  of  the  challenge, 
that  in  relation  to  the  embezzlement  and  larceny  charged 
in  the  Indictment,  there  had  been  an  examination  befoce  ait 
Examinihg  Court  in  the  City  of  Richmond,  in  the  month 
of  August,  1821:  that  the  subject  of  the  same  embezzle- 
ment and  larceriy  had  be^n  examined  before  a  jury  in  this 
Court,  at  the  last  Term,  though  no  verdict  had  been  ren- 
dered in  relation  thereto,  and  that  again  the  same  charge 
of  larceny  and  embezzlement  had  been  examined  before 
an  Examining  Court  in  the  City  of  Richmond,  in  the  month 
of  December,  in  the  year  1821,  in  connexion  with  other 
charges  of  embezzlement  and  larceny,  of  the  same  charac- 
ter; that  he  did  not  attend  either  of  the  Examining  Courts 
aforesaid,  and  has  not  heard  any  of  the  evidence,  except  as 
before  mentioned.  The  said  Irvine  was  .further  asked  on 
oath,  whether,  if  he  were  impannelled  in  this  Cause,  he 
would  go  into  the  trial  with  an  opinion  that  the  prisoner 
was  guilty  ?  He  said  he  certainly  should  with  an  opinion 
generally  that  he  was  guilty  of  the  charges  that  he  had 
heard  imputed  to  him,  of  which  the  charge  in  relation  to 
Mbatt  4*  Qd*s,  check  was  one,  but  that,  as  above  stated, 
he  had  not  heard  the  evidence  particularly,  in  relation  to 
this  check:  that  he  believes  he  would  he  guided  by  the 
evidence,  if  he  were  on  the  jury,  but  that  he  should  be 
unwilling  to  trust  himself.  This  challenge  for  cause  was  ' 
over-ruled  by  the  Court,  and  the  prisoner  put  upon  his . 
election,  to  which  opinion  the  prisoner  excepts.'*  \^Note. 
Immediately  thereupon  the  prisoner  challenged  the  venire- 
man peremptorily.] 

The  second  Bill  of  Exceptions  was  in  the  following 
words:  "Memorandum:  In  impannellrng  a  jury  for  the 
trial  of  this  Cause,  Daniel  S  Mosby  was  called,  and  chal- 
lenged by  the  prisoner  for  favor.  Whereupon  the  said 
Mosby  being  sworn  on  the  voir  dire,  was  asked  by  the 
Court  whether  be  had  formed  an  opinion  of  the  guilt  or 
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iqnocfneeaf  theprisoner,  upon  the  charges  alledged  against 
him  in  the  Indictment  ?  The  said  Mosby  answered,  that 
he  had  not:  that  he  had  never  heard  of  the  check  of  Jibbati 
4*  Co.  in  the  Indictment  mentioned,  till  this  day.  The 
prisoner,  hy  his  Counsel,  then  asked  the  said  Mosby  whe- 
ther he  had  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner  upon  sundry  transactions  of  a  similar  na- 
ture^  which  had  been  alledged  against  the  pri^ner;  avow- 
ing a  two-fold  object  in  this  enquiry;  first,  by  asking  this 
and  other  questions  upon  a  cross-examination,  to  ascertain 
certainly  whether  the  said  Moaby  had  not  formed  and  ex- 
pressed an  opinion  upon  the  charges  in  this  Indictment; 
and  secondly,  to  enable  the  prisoiier^  by  ascertaining  the 
state  of  the  said  Mosby^a  mind,  to  exercise  advisedly  his 
right  of  peremptory  challenge,  which  had  not  jet  been 
used  to  the  extent  allowed  by  Law.  And  with  the  same 
views,  the  prisoner,  by  his  Counsel,  asked  the  said  Mosby 
this^  other  question,  whether  he  had  never  heard  of  other 
checks  than  that  of  Mbatt  fy  Co,  alledged  to  have  been 
embezzled  by  the  prisoner  from  the  Farmers*  Bank  of  Vir- 
ginia. To  these  questions  the  Attorney  General  objected, 
and  the  Court  refused  to  permit  the  said  Mosby  to  answer 
them,  and  denied  to  the  prisoner  the  right  of  askiitg  any 
questions  of  the  said  Mosby y  with  the  view  of  enabling  the 

Erisoner  prudently  to  exercise  his  right  of  peremptory  chal- 
snge,  and  denied  to  the  prisoner  the  right  of  cross  exam- 
ining the  said  Mosby y  with  the  view  above  explained,  in- 
asmuch as  he  had  answered  the  question  propounded  by 
the  Court,  in*  a  manner  which  left  no  doubt  that  the  said 
Mosby  had  formed  no' opinion  in  relation  to  the  guilt  or 
innocence  of  the  prisoner,  as  it  regarded  the  check  of 
Abbatt  4*  Co,  in  the  Indictment  mentioned.  To  which 
opinion  the  prisoner  excepted.'*  \Nott.  The  said  Mosby 
was  then  elected  by  the  prisoner.] 

The  arraignment  of  the  prisoner  on  this  Indictment,  oc- 
curred on  the  29th  March,  when  he  pleaded- to  issue,  and 
of  the  venire  summoned  for  his  trial,  only  one  person  was 
elected  by  the  prisoner,  and  two  of  the  by-standers;  where- 
upon a  new  Venire  Facias  was  awarded  by  the  Court,  re- 
turnable to  Monday,  the  2d  April,  to  summon  sixty  free- 
holders to  attend  for  the  trial.  On  that  day,  eight  other 
jurors  were  elected  from  those  returned,  and  from  the  by- 
standers, df^d  a.jury  not  yet  being  formed,  another  Venire 
Facias  was  awarded,  returnable  the  next  day,  to  summon 
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twent^r-four  freeholders.  On  the  3d  April  a  jury  was^orm- 
ed.  It  iktiy  not  be  improper  to  obs($rvei  that  the  gl'eat  diffi- 
cuhj  of  fbrthing  a  jury  in  this  Case,  arose  from  the  number 
of  prosecutions  against  the  prisoner^  (there  being  eighteen 
in  all,)  from  the  frequency  with  which  they  had  been  be- 
fore the  public,  there  having  been  two  Examining  Courts, 
and  this  Case  haying  been  before  both  of  them,  and  also 
under  trial  once  before  in  the  Superior  Court,  and  from  the 
prejudice  thereby  created  against  him.  Of  the  whole  num- 
ber attending  the  Court  on  the  three  aforesaid  days,  it  ap- 
pears from  the  record*  that  only  nine  were  peremptorily 
challenged,  and  all  the  rest  challenged  for  cause,  those 
challenges  being  allowed  by  the  Court 

The  trial  continued  from  the  3d  to  the  9th  inclusive, 
when^the  jury  found  a  verdict  in  the  foHowing  words,  to 
wit:  '*  We  find  that  the  said  Jilexander  LithgatVf  the  pri- 
soner at  the  bar,  is  guilty  of  larceny  in  stealing  the  money 
atid  bank  notes  aforesaid,  in  manner  and  form  as  in  the  last 
Count  of  the  Indictment  against  him  is  alledged,  and  we 
do  ascertain  the  term  of  his  imprisonment  in  the  Public 
Jail  and  Penitentiary-house,  to  be  one  year:  And  further, 
we  do  find  that  the  said  ^^kxander  Lithgow  is  not  guilty 
of  the  other  charges  alledged  against  him  in  the  said  Indict- 
ment.'^ 

The  prisoner  moved  the  Court  to  arrest  the  judgment, 
because  x)f  errors  apparent  in  the  Indictment,  and  in  the 
verdict  of  the  jury  rendered  thereon.  This  motion  was 
over-ruled,  and  sentence  was  pronounced  according  to  the 
verdict.  ' 

During  the  trial,  there  were  numerous  bills  of  exceptions 
taken  to  the  opinion  of  the  Court  on  questions  of  evidence^ 
and  on  the  construction  of  the  Act  of  Assembly  against 
Embezzlement,  and  other  questions,  none  of  which  it  la 
necessary  to  insert  herein,  because  the  opinion  of  the  Oor 
neral  Court  was  not  expressed  on  any  one  of  them. 

The  prisoner,  by  his  Counsel,  Mr.  Oilmer,  now  pre- 
sented'to  the  Court  a  petition  for  a  Writ  of  Error,  setting 
forth  in  detail,  the  errors  which  he  alledged  to  exist  in  the 
record.  Those  which  he  assigned  as  reasons  why  the  judg- 
ment should  have  been  arrested,  were  as  follows: 

I.  That  the  fifth  Count  of  the  Indictment,  (the  only  one 
on  which  he  is  found  guilty  by  the  jury,)  contains  no  suffi- 
cient charge  of  any  felony,  to  sustain  the  verdict  or  judg- 
ment; i;>ecau8e  the  pieces  of  coin,  bank  notes  and  cheek. 
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«Iledged  to  have  been  stoleo,  are  charged  to  be  the  proper- 
ty of  the  President,  Directors  and  Company  of  the  Far^ 
•iTier}'  qf  Virginia,  which  Company  is  not  charged  to  be 
either  a  Mercantile  firm,^  or  Corporation,  capaUe  of  hold- 
ing property,  and  which  has  in  fact  neither  natural  nor  legal 
existence. 

2.  That  the  verdict  is  not  responsive  to  the  issue;  be- 
cause  it  finds  him  guilty  of  larceny,  in  manner  and  form, 
&c.  without  words  referring  to  what  larceny;  without  find- 
ing whether  grand  or  petit  larceny;  without  determining 
whether  the  said  lareeny,  if  any,  were  committed,  happen- 
ed before  the  Indictment  found. 

3.  That  the  stealing  bank  notes,  is  no  larceny  known  to 
the  Common  Law,  and  the  Statute  does  not  make  such 
stealing  lareeny,  but  felony  generally;  and  therefore  the 
verdict  as  to  the  bank  notes  cannot  be  sustained. 

4.  That  the  verdict,  besides  finding  him  guilty  of  larceny 
in  stealing  the  bank  notes,  (which  is  no  larceny,)  finds'him 
guilty  of  stealing  money,  while  no  larceny  of  money  is 
charged  in  the  fifth  Count,  but  a  larceny  of  700  pieces  of 
silver  coin,  called  dollars,  which^  for  any  thing  appearing, 
to  the  Court,  are  not  money. 

5.  The  verdict  having  found  him  "  not  guilty"  of  every 
thing  but  the  larceny  of  the  ^*  money''  and  ^^  bank  notes,'' 
and  no  larceny  of  money  being  charged  in  the  Indictment, 
and  stealing  bank  notes  not  being  larceny,  but  felony,  the 
judgment  should  have  been  a  discharge  from  the  whole  In- 
dictment.- 

The  Case  was  argued  by  Robertson^  Attorney  General, 
and  Nicholas^  for  the  Commonwealth;  and  OHmer  for  the 
prisoner;  and  the  following  opinion  was  prepared  by  Judges 
Dcule  and  B.  E.  ParkeVf  and  pronounced  by  the  former: 

This  Case  is  presented  to  the  Court  upon  a  petition  for  a 
Writ  of  Error,  in  which  it  is  alledged  that  errors  have  been 
committed  by  the  Superior  Couit  in  which  the  Indictment 
was  tried;  4n  over-ruling  the  prisoner's  challenge  for  cause, 
to  one  of  his  venire-oaen;  in  suppressing  his  interrogatories 
to  another  of  them,  propounded  for  the  purpose  of  deciding 
upon  the  exercise  oi  his  right  of  peremptory  challenge;  in 
admitting  incompetent  testimony  in  behalf  of  the  Common- 
wealth,  and  refusing  to  give  certain  instructions  to  the  jury 
which  were  moved  by  the  prisoner;  upon  exceptions  to  the 
sufficiency  of  the  fifth  Countof  the  Indictment,  and  to  the 
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validity  of  the  verdict  rendered  upon  that  Count.  In  con- 
sidering the  alledged  errors,  the  Court  deemed  it  expedient 
to  deviate  from  the  older  in  which  they  are  assigned,  and 
to  direct  their  attention  first,  to  the  objections  to  the  suffi- 
ciency of  the  fifth  Count;  because,^  if  they  should  be  sus- 
tained, the  judgment  would  be  arrested,  and  consequent- 
ly, a  decision  upon  the  other  errors  rendered  unnecessary. 
That  Count  is4n  these  words: 

^'  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
further  present,  that  the  said  Jilexander  Lithgoxo^  after- 
wards, to  wit:  on  the  same  day  and  year  last  aforesaid,  at 
the  parish  and  county  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  holden  as  aforesaid,  with  force  and  arms  di- 
vers, to  wit:  fifty  bank  notes  of  the  Farmers'  Bank  of  Vir- 
ginia, for  the  payment  of  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  mOney,  to  wit:  the  e^um 
of  sev6n  hundred  dollars,  and  of  the  value  pf  seven  hun- 
dred dollars,  and  divers,  to  wit:  fifty  bank  notes,  for  the 
payment  of  divers  sums  of  money,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit:  the  suni  of  seven  hundred 
dollars,  the  said  last  mentioned  bank  notes  being  papers  of 
value,  to  wit:  of  the  value  of  seven  hundred  dollars,  and 
divers,  to  wit:  seven  hundred  pieces  of  silver  coin,  called 
dollars,  of  the  value  of  seven  hundred  dollars,  and  one  paid 
check  for  the  amount  of  seven  hundred  dollars,  being  a  pa- 
per of  value,  to  wit:  of  tl^e  value  of  seven  hundred  dollars, 
of  the  monies,  property  and  effects  of  the  President,  Di- 
rectors and  Company  of  the  Farmers'  of  Virginia,  then  and 
there  being  found,  then  and  there  feloniously  did  steal,  take 
and  carry  away,  against  the  form  of  the  Act  of  the  General 
Assembly,  in  that  case  made  and  provided,  aqd  against  the 
peace  and  dignity  of  the  Commonwealth  of  Virginia.'* 

And  the  objection  to  it  is,  that  <'  it  contains  no  sufficreAt 
charge  of  any  felony  to  sustain  the  verdict  or  judgment, 
because  the  pieces  of  coin,  bank  notes  and  check,  alledged 
to  have  been  stolen,  are  charged  to  be  the  property  of  the 
President,  Directors  and  Company  of  the  Farmer^  of  Vir^ 
ginia,  which  Company  is  not  charged  to  be  either  a  Mer* 
cantile  firm  or  Corporation,  capable  of  holding  property, 
and  which  bias  in  fact  neither  actual  nor  legal  existence." 
This  objection  resolves  itself  into  the  enquiry,  whether  it 
was  necessary  to  set  but  in  this  Count,  that  the  President, 
Directors  and  Company  of  the  Farmers'  of  Virginia  are  a 
Corporate  body  ?    Although  it  might  not  be  a  sufficient  d6« 
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digDation  of  a  mercantile  firm  or  private  association;  yet, 
if  it  be  aufficieni  in  the  case  of  a  Corporation,  it  removes 
the  objection.  It  is  said,  in  sapport  of  the  objection,  that 
a  Corporation  being  a  mere  creature  of  the  Legislature,  its 
existence  will  never  be  presumed,  in  leeal  proceedings,  but 
must  always  be  expressly  alledged.  If  this  proposition  be 
true,  the  Court  would  consider  it  equally  applicable  to  Ci* 
vil  and  Criminal  trials:  and  in  relation  to  the  former  class, 
the  first  question  which  would  present  itself  would  be,  is 
such  averment  necessary  in  a  Declaration  in  a  case  where 
a  Corporation  is  Plaintiff  claiming  a  debt  or  due?  Surely, 
if  it  be  necessary  in  general  that  this  political  existence 
should  be  averred,  it  is  particularly  so,  when  the  body  it« 
seli^  which  should  be  presumed  most  conusant  of  its  Legis- 
lative creation,  is  a  suitor  in  Court  The  Court  therefore 
went  into  an  investigation  of  the  authorities,  to  ascertain 
whether  this  averment  is  necessary  in  a  Declaration  by  a 
body  Corporate;  and  it  has  been  satisfied  that  it  is  not. 
See  the  Dutch  West  India  Company  v.  HenriqueSj  1 
Strange,  612.  Same  Case,  2  Ld.  Raymond,  1535;  Hobari, 
211;  1  Johns.  Ca.  132;  2  Bacon's  J^dr.  <<  Corporation,'* 
E.  2.  In  some  of  these  it  is  declared,  that  upon  the  record 
the  Corporate  existence  will  be  inferred  from  the  Corporate 
name. 

The  Defendant  is  in  no  danger,  in  these  cases,  of  being 
subjected  to  the  claim  of  a  body  having  no  Corporate  ex- 
istence, because,  although  the  Corporate  being  is  not  aver* 
red  in  the  pleadings,  it  is  yet  required  to  be  proven  at  the 
trial.  And  the  Court  thin)c  they  see  good  reason  why  this 
averment  should  not  be  required  in  a  Declaration:  for,  in 
sUch,  they  know  no  instance  of  an  averment  but  for  the  pur- 
pose of  shewing  title  to  the  subject  claimed.  But  there  is 
an  obvious  distinction  between  title  to  the  subject  in  con* 
troversy,  and  a  title  to  the  existence  of  the  party  claiming 
that  subject;  although  it  is  undeniable  that  without  the  be* 
ing,  there  can  be  no  claitn.  When  the  Coutt  see  the  name 
of  a  party  in  the  record,  it  seems  but  reasonable  to  pre- 
sume the  actual  existence  of  that  party,  for  the  purposes 
for  which  it  is  brought  into  the  record.  It  will  be  seen  by 
the  Case  of  The  Bank  of  the  United  States  v.  Haskins, 
I  John.  Ca.  132,  that  the  rule  is  the  same,  whether  the  Act 
incorporating  the  Company  be  regarded  as  a  public  or  pri* 
vate  Act  But,  if  the  Act  of  Incorporation  be  a  private 
Act,  there  seems  to  be  an  additional  reason  for  dispensing 
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wUb  the  averment  peculiarly  applicable  to  our  Courts*  Our 
Act  of  Assembly,  (see  1  Rev.  Code^  p.  510,  §  92,)  has  de- 
clared, that  private  Acts  may  be  given  in  evidence  without 
pleading  them.  And  this  would  seem  to  do  away  the  only 
plausible  objection  in  this  case,  that  nothing  need  be  proved 
on  the  trial  but  that  which  has  been  averred  in  pleading. 

l^he  Court  has  been  compelled  to  go  at  large  into  the 
reasoning  upon  this  subject  in  Civil  cases,  not  only  because 
the  principle  seems  to  be  the  same  in  cases  either  Civil  or 
Criminal,  but  because  they  could  derive  but  little  aid  from 
direct  authority  in  relation  to  Criminal  cases.  Perhaps  the 
strongest  authority  derived  from  the  books  on  Criminal 
Law,  is  to  be  ^oand  in  the  valuable  collection  of  prece- 
dents made  by  Chitiy  in  his  Treatise ^on  Criminal  Law,  in 
which  there-are  many  precedents  of  Indictments  for  lar- 
ceny and  other  wrongs  against  Corporate  bodies,  in  none 
of  which  is  the  political  existence  of  the  body  stated,  other- 
wise than  by  the  mere  existence  of  the  name. 

It  remains  to  apply  some  general  rules  of  Law,in  con- 
nection with  the  reasons  and  authorities  above  relied  on^ 
to  the  present  question.  It  is  a  principle  of  the  Common 
Law,  independent  of  any  of  the  Statutes  of  amendment  or 
Jeofails,  that  '^  if  the  issue  joined  be  such  as  necessarily  re- 
quired on  the  trial,  proof  of  facts,  defectively  or  imper- 
fectly stated  or  omitted,  and  without  which,  it  is  not  to  be 
presumed  that  either  the  Judge  could  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict,  such  de- 
fect, imperfection  or  omission,  is  cured  by  the  verdict,  by 
the  Common  Law.^'  See  1  Saunders^  [828,]  «.  in  notis, 
from  which  the  above  is  a  literal  quotation.  If  the  alledged 
defect  in  this  Count  be  matter  of  form  only,  then  it  is  cured 
by  the  Criminal  Statute  of  Jeofails.  If,  on  the  other  hand, 
this  allegation  of  property  in  the  President,  Directors  & 
Co»  of  the  Farmers'  of  Virginia,  be  matter  of  substancei 
(and  so  the  Court  consider  it,  because  there  can  be  no  lar- 
ceny where  there  is  no  ownership,)  then  it  was  directly  in 
issue  upon  this  Count;  and  after  verdict  the  Court  are  bound 
to  presume,  that  on  the  trial  the  capacity  of  this  Company 
to  hold  property,  i.  e.  their  Corporate  existence,  was  proved 
to  the  jury,  or  admitted  by  th^  prisoner.  For,  it  is  quite 
clear,  that  it  was  in  his  power  to  have  exacted  this  proof* 
or  been  discharged  upon  the  Count.  For  had  it,  on  the 
trial,  been  attempted  to  maintain  the  issue  upon  this  CoOot* 
by  showing  property  in  the  President^  Directors  &  Cor  df 
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the  Farmers'  Bank  of  Virginia^  such  testimony  must  hare 
been  rejected  for  the  variance.  And  then,  if  the  Common- 
wealth  had  not  adduced  proof  of  property  in  the  President, 
Directors  tii  Co.  of  the  Farmers'  of  Virginia,  which  could 
not  have  been  done  without  showing  their  capacity  to  hoId| 
the  Court  must  have  instructed  the  jury,  that  the  Uount  was 
not  supported. 

The  prisoner  then  having,  either  by  negligence  or  de- 
sign, (and  the  Court  can  see  an  adequate  motive  for  de- 
sign,) failed  .to  avail  himself  of  this  defect,  if  defect  it  werei 
at  the  proper  stage  of  the  Case,  cannot  now  complain  thai 
toother  occasion  is  denied  him,  when  it  is  apparent  that 
the  Commooweatth  would  be  taken  at  disadvantage. 

The  Court  next  went  into  consideration  of  the  errors  as- 
signed in  the  verdict  itself;  and  these  they  were  prepared 
to  have  over-ruled.  But  the  conclusion  to  which  they  came 
upon  another  of  the  errors  assigned  in  this  petition,  has 
rendered  it  wholly  unnecessary  to  give  their  reasons  for 
over-ruling  the  exceptions  to  the  verdict,  or  to  take  any 
further  notice  of  them. 

The  next  objection  to  the  judgment  of  the  Court  below, 
prises  out  of  the  first  Bill  of  Exceptions  filed  in  this  Case. 
By  this,  it  appears  that  Christopher  Irvine^  one  of  the 
venire,  and  the  firsts  on  the  pannel,  was,  upon  being  called^ 
challenged  ^y  the  prisoner  for  cause,  and  his  challenge 
being  over-ruled,  the  prisoner,  in  order  to  exclude  him^ 
was  put  to  his  peremptory  challenge.  If  it  was  an  error^ 
under  the  circumstances  stated,  to  over-rule  the  challenge 
hr  cause,  this  Court  is  of  opinion,  that  the  subsequent  ex- 
elusion  of  Irvine  does  not  cure  it,  although  the  record 
shews  that  the  prisoner  had  not  exhausted  his  peremptory 
challenges,  even  when  a  jury  was  finally  obtained.  To 
procure  the  reversal  of  a  judgment  of  conviction,  for  an 
error  in  point  of  Law,  it  is  not  required  that  a  prisoner 
should  shew  that  he  was  actually  injured  by  it.  It  will  be 
enough,  if  the  Court  can  be  satisfied  that  he  might  have 
been  injured.  But  this  Court  do  perceive  at  least,  by  con- 
necting the  first  and  second  Bills  of  Exception,  how  this 
error,  if  it  be  one,  might  have  operated  to  the  prejudice  of 
the  accused.  He  might  thereby  have  been  prevented  from 
exercising  to  its  utmost  extent,  his  right  of  peremptory 
challenge,  as  a  vain  and  unless  thing.  He  might  have 
thought  it  better  after  that  decision  to  take  the  first  jurors 
that  oflered)  rather  than  to  excite  suspicion  against  himself, 
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by  challenging  as  many  as  the  Law  allowed,  when  he  had 
reason  to  believe,  that  after  all,  persons  in  the  same  situ- 
ation with  IrvinCy  would  compose  his  triers;  and  he  might 
have  been  thereby  deterred,  and  probably  was  deterred, 
from  making  similar  objections  to  others  of  the  venire. 

If,  then,  upon  the  case  presented  by  the  record,  this 
Court  shall  decide  that  the  objection  to  Irvine  ought  to 
have  been  sustained,  the  judgment  against  the  prisoner 
must  be  reversed,  and  a  new  trial  awarded:  and  if  that 
new  trial  is  to  be  had  upon  the  fifth  Count  only  of  the 
Indictment,  the  consideration  of  other  objections,  apply- 
ing as  they  do  to  th^  first  four  Counts,  will  become  unne- 
cessary. 

Tha  Case  made  by  the  first  Bill  of  Exceptions,  is  sub- 
stantially as  follows: 

Irvine  being  sworn  on  the  t;otr  dire^  said,  that  he  had 
formed,  and  frequently  expressed  a  decided  opinion  of  the 
prisoner's  guilt,  although  he  did  not  know  that  this  opinion 
applied  particularly  to  the  very  charges  laid  in  the  /n- 
dictment.  That  he  had  heard  a  great  deal  of  conversation 
on  the  subject  of  various  charges  of  embezzlement  of  checks, 
and  the  larceny  of  money,  from  the  Farmers'  Bank  of  Vir- 
ginia, by  the  prisoner,  and  that  he  had  formed  a  decided 
opinion  of  his  guilt  therein,  without  being  able  to  distin- 
guish  the  particular  checks  or  sums  of  moneys  which  form 
the  subjects  of  the  several  Indictments  against  him;  but 
that  he  had  heard  of  the  check  of  Mbatt  Sc  Co,  being  one 
which  the  prisoner  was  charged  with  embezzling,  and  Aw 
opinion  of  his  guilt  related  as  much  to  that  check  as  to 
any  other.  That  he  had  not  heard  the  evidence  in  Court 
in  support  of  the  charge  against  \he  prisoner,  except  that 
at  the  last  Term,  when  the  subject  of  Mbatt  4*  Co^s.  check, 
charged  in  this  Indictment,  was  investigated  before  the 
jury,  he  was  casually  in  Court  at  different  times,  and  Aearrf 
part  of  the  evidenccy  but  did  not  recollect  to  have  heard 
any  part  in  relation  to  the  check  of  ^bbatt  fy  Co,  That, 
if  Impannelled  in  this  Cause,  he  should  certainly  go  into 
its  trial,  with  an  opinion  generally  that  the  prisoner  was 
guilty  of  the  charges  he  had  heard  imputed  to  him,  of 
which  the  charge  in  relation  to  Mbatt  ^  Co^s.  check  was 
one;  but  he  believed  he  would  be  governed  by  the  evidence, 
although  he  was  unwilling  to  trust  himself. 

It  does  not  appear  by  the  Bill  of  Exceptions,  that  Irvine 
was  compelled  to  make  these  disclosures,  and  therefore  we 
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infer  he  made  them  voluntarily.  If  the  right  of  the  pri- 
soner to  interrogate  a  persoa  called  as  a  juror,  whether  he 
bad  formed  and  expressed  &  settled  opinion  of  his  guilt, 
and  to  compel  him  to  answer,  had  been  questioned,  it  might 
deserve  the  serious  consideration  of  this  Court,  whether  a 
departure  from  the  English  practice  in  this  particular,  ought 
to  be  sanctioned .  But  that  question  is  not  raised  by  the 
record,  and  we  wish  it  to  be  distinctly  understood,  that  we 
do  not  at  present  decide  it 

Nor  do- we  mean  to  decide,  that  in  challenges  concluding 
to  the  favor,  which  in.  England  are  left  to  the  conscience 
and  discretion  of  triers,  upon  hearing  the  evidence;  the 
Judge  here,  acting  in  their  place,  is  compelled  to  set  out, 
in  the  Bill  of  Exceptions,  all  the  evidence  upon  the  poinjt, 
and  may  not  content  himself  with  certifying  generally  that 
he  has,  upon  the  evidence,  found  the  juror  favorable  or 
otherwise.  The  effect  of  such  a  certificate,  and  of  the  re- 
fusal of  the  Judge  to  make  any  other,  in  a  case  of  challenge 
plainly  concluding  to  the  favor,  is  left  for  future  conside-* 
ration.  We  do  not  think  the  question  arises  in  this  Case, 
because  some^of  us  doubt  whether  the  cause  assigned  here, 
is  not  a  principal  oause  of  challenge,  and  others  of  us  are 
of  opinion,  that  as  the  Judge  has  spread  this  whole  Case 
on  the  record,  we  must  decide  it  as  it  stands,  on  its  owa 
circumstances.  -     -  ) 

Excluding,  therefore,  all  these  weighty  considerations, 
we  come  to  the  very  question  submitted  by  the  Bill  of 
Exceptions,  and  we  decide  it  without  reference  to  any 
other. 

Irvine  had  formed  and  expressed  an  opinion,  not  only  of 
the  prisoner's  guilt  in  general,  but  of  his  guilt  in  relation 
to  the  embezzlement  of  the  check  of  Abbatt  ^  Co.  the 
subject  of  the  pending  prosecution.  That  opinion  he  so 
&r  retained,  that  if  impannelled  in  the  Cause,  he  declares 
be  should  go  into  the  trial,  under  its  influence.  It  was 
therefore  an  existing "bpinion  of  the  guilt  of  the  prisoner  in 
relation^  to  the  cl)eck,  for  the  embezzlement  of  which  he 
was  then  indicted.  It  was  not  a  light  and  hastily  formed 
impression,  but  a  decided  o^\n\oj[i.  It  ddes  not  appear  that 
this  decided  opinion,  which  had  been  so  frequently  ex« 
pressed,  was  formed  merely  from  rumor:  It  might  have 
been  formed,  at  least  in  part,  for  aught  that  appears  to  the 
contrary,  from  the  evidence  of  the  witnesses  upon  a  former 
triaK     Irvine  had  heard  a  part  of  the  evidence  on  the  for- 
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met  truly  when  the  subject  of  this  vtrj  check  was  before 
the  jury,  and  although  he  does  not  recoOeci  to  have  heard 
any,  in  relation  to  this  check,  yet  he  might  have  heard, 
without  recollecting  it;  and  his  opinion  might  have  been 
formed  partly  from  that  evidence.  He  does  not  himself 
pretend  that  his  opinions  had  been  formed  altogether  from 
rumor.  He  had  heard  a  great  deal  of  conversation  respect- 
ing the  prisoner's  guilt,  and  had  heard  a  part  of  the  evi- 
dence given  against  him  at  the  last  Court,  when  the  subject 
of  the  check  of  Jibhatt  4*  Ca>  (charged  in  the  Indictment 
he  was  then  called  upon  to  try,)  was  investigated  before 
the  jury;  and  he  had  formed  a  decided  epinion  of  his  guilt, 
and  does  not^ay  how  that  opinion  was  formed.  It  is  then 
fair  to  infer,  that  his  opinion  Was  formed  in  part  from  the 
evidence,  although  he  might  not  particularly  recollect  td 
have  heard  any  part  in  relation  to  Mhatt  4*  C6*9.  checks 
The  facts  not  being  recollected,  by  no  means  proves  its 
non-existence,  especially  in  Cases  like  the  one  we  are  con- 
sidering, of  opinions  formed  insensibly :  the  causes  of  which 
soon  escape  the  memory,  whilst  the  opinions  themselves 
remain.*  Upon  this  Case,  as  we  understand  it,  we  kr^  clearly 
of  opinion,  that  the  prisoner's  objection  to  Irvinef  forcause^ 
ought  to  have  been  sustained.  He  was  not  a  proper  juror, 
because  he  would  have  gone  into  the  trial  with  a  precon** 
ceived  opinion  and  bias  against  the  prisoner,  formed  pos« 
sibly,  as  well  from  the  evidence  he  had  heard,  as  from 
public  rumor;  and^  therefore,  could  not  be  ^pected  to  de- 
liberate and  decide  .with  that  impartiality  which  is  always 
expected  in  a  jury.  The  practice  which  has  prevailed  in 
this  State,  of  allowing  objections  to  jurors  In  Criminal 
Cases,  has  probably  been  much  too  loose,  and  we  are  not 
disposed  to  carry  the  doctrine  beyond  the  point  settled  by 
the  English  authorities.  But,  after  a  careful  ^caminatton 
of  those  authorities,  we  do  not  find  that  any  of  them  con* 
flict  with  the  opinion  now  delivered.  The  forming  and 
expressing  a  deliberate  opinion,  seems  on  the  contrary  to 
have  been  always  allowed  as  a  good  cause  of  challenge^ 
provided  the  fact  was  made  to  appear  by  evidence.  Thia 
IS  sufficiently  proved  by  PeterCoo^'a  Case,  4  Sfat,  Trials, 
as  well  as  other  authorities,  arid  is  admitted  by  Hawkina^ 
B.  9,  c.  43,  sec.  S8,  in  the  passage  cited  by  the  Attorney 
General.  The  qualification,  that  '*if  the  juror  has  made 
such  declaration  from  his  knowledge  of  the  cause,  and  not 
out  of  ilKwtU  to  the  party,  it  i^  aa  cause  of  ehallenge>^' 
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does  not  vary  thd  case,  nor  prove  that  by  the  Law  of  Eng* 
land,  the  expression  of  an  unqualified  opitxion  of  anbtherTi 
guilt,  without  a  personal  knowledge  of  it,  is  not  at  leaat 
prima  facie  evidence  of  prejudice  or  ill-will.  Expressing 
the  opinion  from  the  juror's  knowledge,  may  not  be  even 
prima  facie  evidence  of  partiality.  Expressing  the  same 
opinion,  without  personal  knowledge,  argues,  to  say  the 
least  of  it,  a  readiness  to  believe  unfavorably  of  the  pri* 
soner,  which  may  afford  good  reason  for  presuming  ill  will 
and  prejudice. 

Having  determined  that  the  prisoner  was  entitled  to  a 
new  trial,  it  seems  to  the  Court  that  such  new  trial  ought 
not  to  extend  to  the  Counts  on  which  the  jury  had  found 
the  prisoner  not  guilty.  I'he  authorities,  English  an^ 
American,  prove,  that  an  action  against  several,  in  form 
ex  delicto^  if  some  be  acquitted,  and  verdict  against  others, 
stich  verdict  may,  upon  a  motion  of  the  Defendants  against 
whom  it  was  rendered,  be  set  aside  as  to  them,  and  stand 
good  as  to  those  who  were  acquitted.  This  proves  that 
the  verdict  is  not  that  strictly  entire  thing  which  has  been 
supposed  by  the  Counsel  for  the  Commonwealth.  And  the 
Court  cannot  see  the  difference  in  principle  between  its 
being  severed  as  to  parties,  add  severed  as  to  Counts. 
Each  Count  is  a  separate  Indictment,  and  in  legal  contem- 
plation, is  an  Indictinent  for  a  separate,  distibct  and  sub- 
stantive offence,  and  the  Court  cannot  understand  but  that~ 
the  evidence  upon  these  Counts  is  to  be  wholly  different 
and  unconnected.  In  reason,  therefore,  why  if  a  prisoner 
had  been  rightfully  acquitted  upon  one  of  several  offences 
which  have  been  Joined  in  the  same  Indictment,  should  he 
be  again  brought  into  jeopardy  for  these  alledged  offences, 
because  having  been  wrongfully  convicted  on  another  of 
these  separate  charges,  he  seeks  and  obtains  redress  against 
this  latter  error  ?  It  is  said,  that  from  the  nature  of  the 
error  for  which  this  new  trial  is  granted,  it  ran  through  the 
whole  proceedings,  and  so  vitiated  them,  as  that  the  pri- 
soner was  never  in  jeopardy.  But  it  is  to  be  remembered, 
that  it  was.  an  error,  the  effect  of  which  was  to  put  upon 
the  pannel  jurors  whose  prejudices  were  against  the  pri- 
soner, and  if,  notwithstanding  this  pannel  has  acquitted 
him,  to  try  him  over  on  those  Counts,  would  be  to  give 
the  Commonwealth  the  benefit  of  her  own  wrong  in  toto; 
because  she  has  already  had  the  benefit  of  it  in  part  Had 
the  error  existed  in  the  insufficiency  of  all  the  Counts,  oc 
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the  like,  so  that  no  judgment  could  in  any  event  have  been^ 
pronounced  against  the  prisoner,  then  the  rule  **  never  in 
jeopardy,"  would  dpply.  We  therefore  think  that  the  nev7 
trial  must  be  on  the  fifth  Count  only.  And  as  it  has  been 
agreed  that  these  errors  should  be  considered  as  if  regularly 
assigned  upon  the  return  of  the  Writ  of  Error,  the  Attorney 
General  dispensing  with  the  actual  emanation  of  the  Writ, 
we  proceed  to  give  judgment,  that  the  judgment  of  th(i 
Superior  Court  of  Henrico  be  reversed,  for  not  having  sus- 
tained the  prisoner's  challenge  to  C  Irvine;  and  that  the 
Case  be  remanded  to  the^  Superior  Court  of  Henrico,  for 
a  new  trial  to  be  had  therein,  upon  the  fif)h  Count  of  the 
Indictment,  in  the  transcript  of  the  record  of  the  proceed* 
ings  in  this  Case  set  out;  and  that  the  prisoner  be  acquitted 
on  the  four  first  Counts,  and  go  thereof  without  day. 

Brockenbrough^  J.  dissented  from  so  much  of  the  dbove 
opinion  as  relates  to  the  competency  of  the  juror,  Irvine j 
and  gave  his  reasons,  in  conference,  to  the  following  effect: 

**I  am  of  opinion,  IT  That  it  does  not  appear  from  the 
record  that  Mr.  Irvine  had  formed  and  expressed  an  opi* 
nion  of  the  prisoner's  guilt  in  relation  to  the  embezztetnent 
of  the  check  of  Mbatt  ^  Co.  that  being  the  subject  of  the 
prosecution,  and  that  he  had  not  at  the  time  of  the  trial  an 
existing  decided  opinion  on  that  subject:  I  think  so,  be* 
cause  Irvine  expressly  said,  Uhat  his  opinion  was  a  general 
one  that  the  prisoner  had  got  the  money  out  of  the  bank 
by  the  use  of  checks,  in  the  manner  which  had  been  al- 
ledged,  without  applying  definitely  to  any  particular  check, 
or  sum  of  money.'  See  the  record.  Now,  if  he  had  only 
formed  a  general  opinion  as  to  the  prisoner's  guilt,  how 
could  he  be  said  to  have  formed  an  opinion  as  to  that  specific 
check;  or,  to  have  an  existing  opinion  as  to  it  at  the  trial; 
or,  to  go  into  the  trial  under  its  influence  ? 

2.  I  think  it  is  very  clear  from  the  record,  that  Mr, 
Irvine  had  not  formed  even  his  general  opinion  from  the 
evidence  which  he  had  heard  in  Court  If  he  had  formed 
his  opinion  from  that  source,  how  easy  would  it  have  been 
for  him  to  have  said  so?  One  word  to  that  effect  would 
have  curtailed  the  Bill  of  Exceptions,  and  put  a  stop  to 
much  discussion.  But  he  was  only  casually  in  Court,  and 
heard  only  part  of  the  evidence  during  that  time.  What 
kind  of  a  decided  opinion  can  that  be.  Which  is  formed, 
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even  in  part,  from  a  casual  presence  in  Court,  during  a  trial 
of  several  days,  when  the  evidence  is  altogether  circum- 
stantial, various,  minute,'  and  sometimes,  perhaps,  contra* 
dictory  ?  But  it  is  still  more  clear  that  he  could  not  have 
formed  a  decided  opinion  from  that  source  as  to  the  pri- 
soner's guilt  in  relation  to  MbaWa  check,  because  he  not 
only  says  he  does  not  recollect  to  have  heard  the  evidence, 
as  to  it,  but  in  another  part  he  says,  *but  that  as  above 

,  stated,  he  had  fiot  heard  the  evidence  particularly  in  rela- 
tion to  this  check.'  Here  he  speaks  not  doubtfully,  but 
positively.  My  inference  is,  that  he  formed  his  opinioQ 
not  from  evidence,  but  from  rumor,  and  the  conversations 
of  which  he  speaks* 

3.  The  question  then  with  me,  is,  whether  an  opinion 
merely  suppoeitiouSj  (as  it  is  called  by  7Ve^,  C.  J.)  is 
auch  an  one  as  ought  to  exclude  a  man  from  being  a  juror. 
If  it  is,  then  how  difficult  must  it  be  to  obtain  an  impartial 
jury  in  any  of  our  counties,  where  the  offence  is  atrocious, 
and  susceptible  of  the  clearest  proof,  or  alledged  to  have 
been  committed  by  a  conspicuous  character !  Every  man 
bears  of  it,  forms  an  opinion  from  the  rumor,  and  our 
countrymen  are  certain  to  speak  their  opinions.  Must 
such  persons  be  necessarily  partial,  and  incompetent  ?  I 
admit,  that  if  such  an  opinion  be  so  (irmly  ri vetted  on  the 
mind,  that  it  will  not  readily  yield  to  the  force  of  evidence, 
even  altliough  the  juror  is  under  the  solemn  sanction  of  an 
Oath,  to  give  his  verdict  according  to  the  evidence,  then 
^cb  an  opinion  ought  to  operate  as  an  exclusion.  But  I 
do  not  think  that  such  obstinacy  can  be  ascribed  to  the 
venire-man  in  this  case,  even  as  it  is  put  down  on  paper. 
'He  believed  thatlie  would  be  guided  by  the  evidence,  if 
he  were  on  the  jury,  but  that  he  should  be  unwilling  to 

^irust  himself.'  This  latter  remark  is  the  only  one  which 
to  me  appears  to  render  it  in  the  least  doubtful,  whether 
he  was  a  good  juror;  yet  it  is  such  an  Qne  as  almost  any 
manof  delicacy,  and  uprightneas,  would  have  made  of  him'> 
self  in  such  a  situation.  The  remark,  if  accompanied  by 
an  open  and  ingenuous  manner,  would  seem  to  indicate 
that  the  venire-man  would  cautiously  keep  watch  on  his 
own  feelings  and  prepossessions,  and  is  entirely  compatible 
with  a  high  sense  of  justice,  and  a  scrupulous  impartiality* 
For  these  reasons,  I  am  still  of  opinion,  that  Mr.  Irvine 
was  "^n  impartial  juror,  but  I  readily  acquiesce  in  the  deci* 
sion  of  the  Court." 

.         *  40  ' 
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Andrew  Campbell  v.  Tiie  Commonwealth. 

Where  two  penons  are  joiTitly  indicted  oF  a  felony,  and  severally  tried,  the 
Co-Defendant  in  the  same  Indietment  it  not  a  eompetent  witaess  for  the  pri« 
80Der»  unless  that  Co-Defendsnt  has  been  acquitted. 

After  verdict  and  judgment  in  felony,  against  a  prisoner,  he  cannot  have  a  Writ 
of  Error  to  reverse  the  judgment,  on  the  ground,  that  he  was  not  ezamiued 
for  the  felony  of  which  he  was  indicted,  and  has  bc^D  convicted. 

;  This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Kanawha  county, 
whereby  the  petitioner  was  sentenced  to  a  confinement  in 
the  Penitentiary-house  for  eighteen  months. 

The  Indictment  was  against  •Alexander  Campbell  and 
the  petitioner,  joint ly^  and  charged  them  with  the  larce> 
ny  of  one  barrel  of  Salt,  of  the  value  of  two  dollars,  of  the 
goods  and  chattels  of  one  Gardner  Hunty,  and  three  bar- 
rels of  Salt,  of  the  value  of  six  dollars,  of  the  goods  and 
chattels  of  one  Hotley  Hunt.  The  petitioner  was  first  ar-. 
raigned  separately,  pleaded,  and  was  tried  and  convicted 
separately. 

On  the  next  day,  Alexander  Campbell  was  tried  and 
acquitted. 

The  petitioner,  being  brought  to  the  Bar  to  receive  his 
sentence,  applied  to  the  Court  for  a  new  trial,  on  the  fol- 
lowing grounds:  1.  That  his  father,  Alexander  Campbell^ 
who  was  jointly  indicted  with  him  for  the  sam«  felony,  and 
on  the  trial  of  the  prisoner  was  offered  as  a  witness  on  his 
part,  was  rejected,  when  he  ought  to  have  t)een  received  to 
^ve  testimony.  18.  That  as  the  said  Alexander  Campheil 
IS  now  acquitted  of  the  felony  whereof'he  stood  indicted, 
when  this  Defendant  was  tried,  a  new  trial  ought  to  be 
granted,  to  enable  him  to  receive  the  benefit  of  the  evidence 
of  the  said  Jiiexander  Campbell  as  a  witness.  3.  That  the 
Attorney  for  the  Commonwealth  having  elected  to  try  this 
Defendant  first,  whereby  Mexander  CampbeWs  trial  and 
acquittal  was  postponed  until  after  the  trial  and  conviction 
of  the  Defendant,  was  matter  of  surprise,  and  an  undue  ad- 
vantage taken  of  him,  by  which  he  lost  the  benefit  of  the 
said  ^^lexander^s  evidence.  This  motion  for  a  new  trial, 
was  over-ruled  by  the  Court,  because  the  said  •Alexander 
Campbell  WM  ]o\ni\y  indicted  with  the  prisoner,  as  a  prin- 
cipal in  the  sanrt^  felony,  and  was  not  acquitted,  or  dis- 
charged diereof^  at  the  time  iie  was  ofiered  as  a  witness; 
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and  because  the  evidence  on  the  trial  of  the  prisoner  proved 
to  the  satisfaction  of  the  Court,  that  the  said  Mtxander 
was  an  accomplice  in  the  felony  whereof  the  said  prisoner 
is  convicted;  and  also,  because  from  the' whole  evidence,  . 
the  Court  is  satisfied  with  the  verdict  rendered  by  the  jury 
in  this  case.  The  prisoner  excepted  to  the  opinion  of  the 
Court. 

In  his  application  for  a  Writ  of  Error,  the  petitioner  noi 
only  relied  on  the  alledged  error  of  the  Court,  in  refusing 
to  grant  him  a  new  trial,  but  also  on  the  position,  that  the 
petitioner  had  not  been  examined  for  the  offence  of  which 
he  was  indicted:  and  that  there  was  a  variance  between  the 
charge  in  the  Examining  Court  and  that  in  the  Superior 
Court,  in  this,  that  the  prisoner  and  Alexander  Campbell 
were  examined  for  stealing  four  barrets  of  Salt,  the  pro- 
perty of  \fiu8tin  Hunt  and  Garner  Hunty  whereas  they 
were  indicted  for  stealing  one  barrel  of  Qardner  Hunt^ 
and  three  barreis  of  Holley  Hunt. 

Stevenson^  for  the  petitioner,  said  that  there  appeared 
to  be  a  difference  between  the  practice  in  England  and  in 
this  country,  as  to  the  trial  of  persons  jointly  indicted; 
that  in  England,  it  would  seem,  that  the  Court  may  compel 
^  joint  trial  of  those  jointly  indicted.  For  this  he  refer- 
ral to  Buller*s  opinion,  in  3  Term  Rep.  p.  106;  Foster^a 
Crown  LaWy  3,  ch.  2,  and  the  argument  of  Biker  and 
Emmet y  in  4  Johps.  298,  The  People  v.  Howell,  But  it 
was  understood  to  be  different  here,  for  in  consequence  of 
the  inconvenience  of  the  prisoners  refusing  to  unite  in  their 
challenges,  the  practice  always  was  to  sever  the  trials, 
where  either  prisoner  required  it.  Case  of  the  Pirates^  in 
1819,  before  Marshall^  C.  J.  He  argued,  that  if  the  trials 
be^separate,  the  joint  Indictment  operates  merely  as  a  seve- 
-ral  Ihdictment  against  each:  and  that  if  several  persons  are> 
indicted  separately  for  the  sanie  offence,  those  who  are  not 
tried,  and  not  convicted,  are  competent  witnesses  for  the: 
others.  In  support  of  this,  he  cited  1  Hale^  305,  1  Chitty^s 
Cr.  Lawy  605;  Macnalh/j  204;  Philippsj  37;  dxkd  Johnson 
y.  Boumey  1  Wash.  187. 

Sobertson^  Attorney  General,  said  that  he  believed  the 
Law  in  England,  Bnd  in  this,  country,  exactly  the  same 
as  to  the  right  of  those  jointly  indicted,  to  be  separately 
tried. 
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He  contended)  that  on  ^Jdnf  Indictment  against  two  or 
more  for  felony y  one  cannot,  before  pardon,  or  acquittal, 
be  a  witness ybr  the  others:  In  support  of  this  position,  he 
relied  on  \  Hale^  303-306;  12  Viner^  S3,  pi.  11;  lb.  40, 
pL  1,-4,  5;  Philipps,  61,  62,  a,  and  the  Cases  there  eited; 
The  People  v.  Bill,  10  Johns.  95,  (expressly  in  point;) 
2  Hawk.  p.  608,  §  18;  Bacon* s  ^br.  "Evidence,"  A,.  5. 
He  had  not  found  a  single  Case  to  the  contrary.  Macnally 
refers  only  to  separate  Indictments  for  misdemesnors. 
He  thought  it  questionable,  to  say  no  more,  whether  one 
who  ispariicep^  eriminiSf  can  be  witness  ybr  another,  in 
felony ,  even  where  there  are  separate  Indictments,  if  it 
appears  they  are  charged  with  the  same  offence:  though 
it  seems,  accomplices  may  be  accusers  when  they  acknow- 
ledge their  guilt,  (1  Hale,  303,)  or  witnesses  for  or  against, 
when  not  indictedj  or  when  pardoned  or  acquitted;  or^ 
perhaps,  in  Criminal  as  well  as  Civil  trials,  where  they  are 
included  through  covin,  and  there  be  no  evidence  against 
them:  otherwise,  if  there  be  even  colorable  evidence 
against  them.    1  Hale,  606. 

Summers,  J.  delivered  the  opinion  of  the  Court: 

In  this  Case,  the  prisoner  applies  for  a  Writ  of  Error  to 
a  judgment  of  the  Superior  Court,  pronounced  on  a  verdict 
convicting  him  of  larceny,  on  an  Indictment  charging  the 
oflfepceto  have  been  committed  by  jthe  prisoner,  and  one 
•Alexander  Campbell,  who,  on  trial,  was  acquitted  thereof. 

The  first  error  alledged,  presents  the  same  enquiry  as 
was  presented  in  the  Case  of  William  ^ngelA^i)  and  in 
Joseph  Cohen^s  Case,(A)  namely,  whether  aAer  a  trial  on 
the  merits,  on  a  plea  putting  in  issue  tlie  charges  contained 
in  the  Indictment,  and  nothing  more,  the  prisoner  can,,on 
a  motion  in  arrest  of  judgment,  look  into  the  regularity  of 
the  proceedings  of  the  Examining  Court.  ,  We  all  think 
that  he  cannot,  and  that  such  irregularity,  if  it  exirts,  can 
only  be  taken  advantage  of  by  a  plea  in  abatement,  <Nr  on  a 
motion  to  quash  previous  to  pleading  to  the  Indictment,  and 
that  the  decision  in  the  Cases  of  Cohen  and  •Stigel,  ought 
not  to  be  disturbed. 


(a)  November  Tcrrar,  18«0,  oftfe,  p.  231. 
ib)  Jane  Term,  1819,  ante,  p.  i5S. 
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The  principal  error  assigned  by  the  prisoner's  Counsel, 
fpr  reversing  the  judgment,  has  received  the  careful  con- 
sideration of  the  Court,  and,  although  some  of  the  autho- 
rities referred  to  by  him,  seem  to  look  to  a  principle  broad 
enough  to  transfer  the  objection  made  to  Uie  examination 
of  Alexander  Campbell j  (as  a  witness,)  from  his  compe- 
tency to  his  credibility,  yet  the  Court  is  of  opinion,  that 
it  is  a  well-settled  rule  of  evidence,  that  a  party  in  the  same 
suit  or  Indictment,  cannot  be  a  witness  for  his  Co-Defen- 
dant, until  he  has  been  first  acquitted,  or,  in  some  cases, 
convicted,  whether  the  Defendants  be  jointly  or  severally 
tried.  1  Hale^  303-306.  This  rule  is  evidenced  as  well 
by  the  earlier  decisions  of  the  English  Courts,  as  by  a  more 
recent  determination  of  Lord  EUenborough,  in  the  Case 
of  The  King  v.  La/one  and  others^  5  Esp.  Rep.  155,  and 
by  the  Supreme  Court  of  New- York,  in  the  Case  of  The 
People  V.  Billj  10  Johns.  Rep.  95.  Nor  is  the  authority 
of  this  rule  shaken  by  the  supposed  difference  of  the  Courts 
in  England  exercising  a  discretionary  power  of  trying  of- 
fenders indicted  joinUy,  either  separately,  or  together,  and 
the  restraining  influence  of  our  Laws  upon  such  discretion 
in  Virginia.  In  England, -as  well  as  in  this  country,  where 
the  accused  are  entitled  to  peremptory  challenges,  joint 
trials  cannot  be  had,  but  iiy  consent  of  the  prisoners,  and 
on  their  waving  such  rights  as  are  incompatible  with  that 
form  of  trial;  and  the  Case  cited  from  4  Johns,  Rep.  298, 
only  shews  that  where  several  persons  are  jointly  indicted 
of  an  offence  for  the  trial  of  which  they  are  not  entitled  to 
peremptory  challenges,  that  it  is  not  error  to  try  them  to- 
gether, although  th/sy  may  desire  to  sever  in  their  trials. 

The  objection  taken  to  the  decision  of  the  Court  below, 
over-ruling  the  application  for  a  new  trial,  on  the  ground 
tiiBtJllexander  Campbell  being  restored  to  his  competency 
by  his  acquittal,  formed  a  sufiScient  legal  ground  for  set- 
ting aside  the  verdict,  has  nothing  in  it.  It  (alls  within 
none  of  the  principles  upon  which  new  trials  have  been 
granted  heretofore,  and  would  have  been  repugnant  to 
some  of  the  best  established  rules  in  relation  to  that  sub- 
ject. Therefore,  upon  the  whole  matter,  the  application 
for  a.  Writ  of  Error  is  ov«:-ruled. 
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PaESSNT. — White^ 

Brockenbrough, 

Smithf 

•Sllen, 

Dade,  Y  Judoss. 

SaunderSj 

Danielf 

Semple^ 

R.  E.  Father y 


The  Commonwealth  v.  Benjamin  Long^  Jun. 

A  ulea  in  ahatement,  that  one  of  the  Grand  Jaaiy  it  the  ovner  of  a  Mill,  w 

food. 
Two  pleas  in  abatement  to  the  same  pretentment,  are  admissible. 

This  was  a  Case  adjourned  by  the  Superior  Court  of  Ca* 
roUne.  The  Defendant  was  presented  for  unlawful  Ga« 
nimgy  and  he  pleaded  two  pleas  in  abatement,  which  were 
duly  sworn  to:  1.  That  Hay  Battaik^  one  of  the  Grand 
Jurors  by  whom  the  Presentment  was  made,  was  not  a 
freeholder;  on  which  plea  the  Attorney  for  the  Common* 
wealth  took  issue.  2.  That  Birkenhead  Bo%itwell^  ano^ 
ther  of  the  Grand  Jurors^  was  the  owner  of  a  Mill  in  the 
said  county;  to  the  reception  of  which  second  plea,  the  At- 
torney for  the  Commonwealth  objected.  Whereupon,  the 
Court  adjourned  these  questions  to  this  Court:  1.  Cati  the 
fact,  that  a  Grand  Juror  is  the  owner  of  a  Mill,  be  pleaded 
in  abatement  of  a  Presentment  made  by  the  Grand  Jury  ? 
2.  If  it  can  be  so  pleaded,  is  it  proper  to  admit  it,  the  other 
plea  in  abatement  having  been  at  the  same  time  pleadedi 
and  issue  taken  thereon  ?     . 

The  Law  directs  that  ^^  the  Sheriff  shall  summon  twenty- 
four  of  the  most  discreet  freeholders  of  the  county,  being 
citizens  pf  this  Commonwealth,  and  not  Constables,  nor 
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Ordinary-keepers,  nor  Surveyors  of  hifz;hways,  nor  owners 
or  occupiers  of  a  Mill/^  who  shall  be  a  Grand  Jury.  1  Rev. 
Code,  of  lSl9y  ch.  75,  'J  1. 

White,  J.  delivered  the  judgment  of  the  Court: 

1.  That  the  fact,  that  a  Grand  Juror  is  the  owner  of  a 
Mill,  can  be  pleaded  in  abatement  to  a  Presentment  made 
by  the  Grand  Jury.'     2.  That  it  is  proper  to  admit  that 
plea,  although  another  pica  in  abatement  was  at  the  same  ' 
time  pleaded,  and  issue  joined  thereon. 


.V07!E.— It  b  thus  decided,  that  the  dbqnalifioation  of  being  Constables, 
owners  of  Mills,  &o.  is  pat  on  the  same  footing  as  the  qaalification  of  Citizen* 
ship,  and  Freehold.  A  Presentmetit,  made  bj  a  Grand  Juror  who  posseses  • 
*  the  former,  as  well  as  the  one  who  wants  the  latter,  may  be  avoided  by  plea 
ID  abatement.  See  the  Case  of  WWiasn  Cherry^  laboriously  argued  and  deoi- 
ded  by  the  Cpurt,  «Ke,  p.  20. 


The  Commonwealth  v.  William  Carter. 

If  a  person  has  executed  a  Deed  of  Trust  of  all  his  land  to  secure  the  payment 
of  a  debt  to  his  creditor  ;  and  the  day  of  payment  is  past  t  but  the  land  is  not 
sold  by  the  trustee,  aoil  the  grantor  oonUnues  in  possession  of  the  land,  (al- 
though in  striotntYS  of  Law ^  the  freehold  may  be  vested^in  the  trustee,  yet» 
by  the  equitable  conMruction  of  the  Act  coooernmg  juries,)  he  is  not  dis- 
qualified from  being  a  Grand  Juror.' 

The  Defendant  was  presented  before  the  Superior  Court 
of  Caroline,  for  unlawful  Gaming.  He  {beaded  in  abate- 
ment, that  Hay  Batiaile,  one  of  the  Grand  Jury  by  whom 
tiie  Presentment  was  made,  was  not  a  freeholder  quali- 
fied to  serve  as  a  Grand  Juror.  Issue  being  joined  on 
this  pleaj^  the  ibllowing  fact?  were  agreed  by  the  Attorney 
for  the  Commonwealth,  and  the  Defendant:  "That  Hay 
Battaile  had,  previously. to  his  being  sworn  as  a  Grand 
Juror,  executed  a  deed  of  trust  of  all  his  land  lying  in  the 
said'  county,  for  the  purpose  of  paying  a  debt  due  to  one  of 
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his  creditors;  that  the  day  of  payment^  (Id  default  of  which 
the  land  was  authorised  to  be  sold,)  had  passed;  that  the 
land  had  not  been  sold  by  the  trustee,  and  that  the  said 
£a//a»/e  continued  in  possession  of  the  said  land,  and  was 
in  possession  thereof  when  he  was  qualified  and  acted  as  a 
Grand  Juror  as  aforesaid/'  The  Superior  Court  adjourned 
to  this  Court  the  following  question:  ^*  Was  the  said  Hay 
JBattQilCf  under  the  circumstances  admitted,  disqualified 
from  serving  as  a  Grand  Juror?" 

White^  J.  The  Court,  having  maturely  considered  the 
question  adjourned,  is  of  opinion,  that,  in  conformity  with 
the  doctrine  laid  down  in  Coke  lAttletoiij  272,  b.  although 
in  strictness  of  Law  the  freehold  in  the  aforesaid  land  may 
be  vested  in  the  trustee  of  the  said  BatfailCj  yet,  under  an 
equitable  construction  of  the  first  section  of  the  75th  chap-* 
ter  of  the  first  volume  of  the  Revised  Cock,  he,  the  said 
Haf/  Bat taile,  is  not  thereby  disqualified  from  serving  or 
a  Grand  Jury. 


The  Commonwealth  v.  John  Stuart  and  others* 

The  makiogof  an  AfiVaT  and  RioL  aeeompanied  wkb  great  oobe  and  curba- 
lenoe  at  Uie  Tavern,  (near  the  Courthouae,)  where  the  Jud^  of  the  Couit 
trat,  and  of  whMi  the  Riotert  were  advised,  daring  the  nl^(  of  a  Term, 
(but  the  Court  being  then  m  ceoesaj  is  not  a  eontempt  of  Court. 

The  Superior  Court  of  King  George  county  on  the  J 8th 
September,  W21,  made  the  following  rule:  "  For  reasons 
appearing  to  the  Court,  as  well  from  its  own  observation 
as  from  the  testimony  of  Matthew  Kingy  it  is  ordered, 
that  John  Stuartf  Benjamin  Grymes^  James  F.  MinoTp 
William  O.  Stuarl,  John  Hooe  and  Nehemiah  H.  Ma* 
son,  be  summoned  to  appear  here  on  the  first  day  of  th« 
next  Term,  to  shew  cause,  if  any  they  can,  why  an  Attaieh* 
ment  should  not  issue  against  tiiem  for  riotous  and  disor- 
derly conduct  agdiinst  the  peace  and  dignity  of  the  Com- 
monwealthy  committed  by  them  in  the  presence  of  the 
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Judge  of  this  Court,  at  the  tavern  of  George  Johnson^  with- 
in this  county,  on  the  night  of  the  17th  instant,  during  the 
Term  of  this  Court.''  [Note.  The  Court  had  adjourned 
in  the  evening  till  the  next  morning.]  The  affidavit  of 
King  proved  that  the  persons  named,  did  on  the  said  night, 
at  the  tavern,  whilst  the  Judge  of  the  Court  was  then  and 
there  present^  and  they  having  been  advised  thereof^ 
commit  a  great  riot  and  affray :  that  they  were  drunk,  and 
excessively  noisy  and  turbulent,  so  as  greatly  to  annoy 
every  person  about  the  house;  tl^at  they  were  quarrelling 
and  striking  at  each  other,  and  with  great  difficulty  were 
kept  from  fighting;  that  they  could  not  be  induced  to  se- 
parate and  depart  till  a  late  hour  of  the  night:  that  in  the 
course  of  the  broil,  one  of  the  party  struck  the  witness,  and 
another  rode  his  horse  into  the  house,  and  that  the  quarrel* 
ling,  noise  and  confusion  was  very  great^  and  could  not  be 
restrained  until  a  late  hour  of  the  night. 

At  the  next  Term,  the  rule  was  discharged  as  to  three 
of  them,  and  as  to  the  others,  the  Court  doubting  whether 
the  offence  charged  against  them  was,  in  contemplation  of 
Law,  such  an  one  for  which  the  Defendants  can  be  pro- 
ceeded against  by  Attachment ^  as  for  a  contempt^  ad- 
journed the  Case,  for  its  novelty  and  difficulty,  to  this  • 
Court. 

White,  J.  delivered  the  judgment  of  the  Court,  that, 
upon  mature  consideration  of  the  affidavit  on  which  the 
rule  is  founded,  the  said  rule  be  discharged. 


John  Hammock  v.  James  Wilson. 

Id  proceedings  under  the  Act  of  Assemblj  ooneerning  foreible  entrieB  and  de- 
tuners,  if  a  verdiet  be  rendered  for  the  PlabtifiT,  a  new  trial  may  be  granted 
^  the  Court  to  the  Defendant ;  and  upon  the  oiiaoliitkm  of  the  Court,  the 
rlaintiff'  mmt  proceed  de  novo. 

This  is  an  adjourned  Case  from  the  Superior  Court  of 
Kanawha,  and  the  questions  in  it,  arise  under  the  Act 
concerning  forcible  entries  and  detainers.  1  Rev.  Code, 
ch.  115,  p.  455. 
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Thp  Plaintiff,  Hammock^  complained  before  a  Justieei 
that  the  Defendant,  fVilson,  had  unlawfully  and  forcibly 
turned  him  out  of  possession  of  a  tenement  containing  one 
hundred  acres,  and  prayed  restitution  of  possession.  The 
warrant  isMjed,  a  jury  was  summoned  and  sworn,  and  the 
trial  had  before  two  Justices,  who  constituted  the  Court: 
the  proceedings  were  regularly  carried  on  agreeably  to  the 
directions  of  the  Act,  until  after  the  verdict.  The  verdict 
was  in  favor  of  the  Plaintiff,  and  pursued  the  form  prescri- 
bed by  the  Act.  The  Court  did  not  enter  a  judgment,  but 
the  record  proceeds,  **  Whereupon,  on  motion  of  the  De- 
fendant, by  his  Attorney,  a  new  trial  is  granted  him  in  the 
premises,  on  the  payment  of  the  costs  heretofore  accrued 
in  this  Cause,  and  thereupon  it  was  ordered  that  this  Court 
he  dissoived.*^ 

The  Plaintiff  then  applied  to  the  Judge  of  the  Superior 
Court  for  a  Supersedeas,  and  in  his  petition  set  forth  that 
there  is  error  in  these  particulars:    1  .^  Because  the  Court 
below,  instead  of  entering  up  judgment  for  the  Plaintiff, 
on  the  verdict  rendered  for  him,  granted  a  new  trial  of  the 
Cause,  when  no  power  of  granting  a  new  trial  is  by  Law 
given  io  such  a  Court,  and  the  granting  of  which  is  incon* 
sistent  with  the  nature  of  such  a  Court,  which  has  no  pe« 
riodical  stated  Sessions. fixed  by  Law,  and  which  Court  is 
by  Law  dissojved  when  it  adjourns  after  a  verdict  return- 
ed, and  therefore  a  new  trial  is  a  thing  impossible  to  be 
carried  into  effect.      2.  Because  the  Court  below,  after 
granting  a  new  trial,  instead  of  adjourning  its  Session  to 
some  future  time,  when  this  new  trial  could  be  had,  by  its 
order,  t^tood  dissolved,  and  thereby  the  parties  were  dis* 
charged  without  day.     For  these  errors  he  prayed  that  a 
Supersedeas  might  be  awarded,  and  that  a  judgment  may 
be  rendered  in  his  behalf  on  the  verdict.     The  Superse- 
deas was  awarded,  and  the  Superior  Court,  on  account  of 
the  novelty  and  difficulty  of  the  case,  adjourned  the  same 
to  this  Court,  for  its  opinion  on  the  following  questions: 
1.  Has  such  final  judgment  been  rendered  in  this  Case,  as 
authorizes  the  allowance  of  a  Writ  of  Supersedeas^  or  was 
that  Writ  improvidently  awarded  ?   2.   Had  the  Court  be- 
low the  power  to  set  aside  the  verdict  of  the  jury,^nd 
award  a  new  trial;  if  so,  how,  and  in  what  way,  is  the  se- 
cond jury  to  be  convened  ?     3.  If  the  judgment  below  is 
ivBversed,  on  grounds  not  finally  decisive  of  the  Cause,  may 
the  Case  be  retained  for  trial  at  the  bar  of  this  Court,  or  to 
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what  Tribunal  may  it  be  remanded  ?  4.  What  judgment 
ought  the  Court  to  give  on  the  whole  Case,  as  appearing 
by  the  record  ? 

White^  J.  The  Court  has  maturely  considered  the  trans- 
cript of  the  record  in  this  Case,  and  is  of  opinion,  that  the 
Court  before  whom  the  proceedings  were  had,  possessed 
the  power  to  set  aside  the  verdict  of  the  jury,  and  award 
a  new  trial;  and  tliat  the  said  Court  having  been  dissolved, 
the  Plaintiff  in  the  Court  below  has  the  right  to  proceed 
de  novo.  It  is  deemed  unnecessary  to  decide  the  other 
points  adjourned. 


The  Commonwealth  r.  Adam  Hickman^  Jan. 

Id  a  proseeotion  for  peijai^,  if  the  IndictmeDt  sets  forth  that  "  a  warrant  for 
debt  du^  b^  aeooaot  for  renS^*  wat  aaed  out  hj  the  Defendant,  and  the  war- 
rant giT^n  m  evidenee,  ahews  that  lite  claim  waa  not  fir  rent^  but  for  other 
thinga,  this  ui  aooh  a  Tarianoe,  that  the  warrant  ought  not  to  be  given  in  erw 
denee. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Liaw  for  Harrison  countjt.  The  record  is  voluminous,  and 
presents  many  questions  which  were  adjourned,  but  as  the 
decision  was  made  upon  one  point  only,  that  alone  will  be 

•  stated. 

The  Defendant  was  indicted  for  perjury.  The  Indict- 
ment commenced  thus:  '^  The  jurors,  &c.  upon  their  oath 
present,  that  on  the  15th  October,  1819,  at.  Sic.  a  certain 
warrant /(W  rfeW,  due  by  account  for  rentj  not  exceeding 
the  sum  of  twenty  dollars,  regularly  sued  out  by  Jidam 
Hickman,  Jun.  against  Joseph  Fettro^  and  duly  served 
upon  said  Fettro,  and.  returned  before  Daniel  Morris  and 

^  John  Reynolds^  two  Justices  of  the  Peace  in  and  9at  the 
county  of  Harrison,  duly  commissioned,  qualified,  and  act* 
ing  as  such,  came  on  ta  be  tried  in  due  form  of  Law,  and 
was  then  and  there  tried  by  the  said  two  Justices,  &c'* 
It  then  proceeds  to  charge,  that  the  said  Defendant,  Hick* 
man,  who  was  Plaintiff  in  the  warrant,  was  by  consent 
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sworn  as  a  witness;  that,  upon  the  trial,  a  certain  question 
became  material,  that  is  to  say,  whether  he  the  said  Hick' 
man  had  received,  or  not,  any  rent  from  the  Defendant, 
Joseph  Fettro?  And  that  the  said  Hickman  did  then  and 
there  falsely,  wilfully,  and  corruptly  depose  on  his  oath, 
that  he  the  said  Hickman  never  had  received  any  rent 
from  said  Fettro :  and  then  it  charges,  that  in  fact  he  the 
said  Hickman  had  received  rent,  &c.  and  so  the  said  Hick- 
man did  falsely,  wickedly,  wilfully,  maliciously,  and  cor- 
ruptly commit  vvilful  and  corrupt  perjury,  &c. 

At  the  trial,  the  Attorney  for  the  Commonwealth  pro- 
duced in  evidence  a  warrant,  in  the  following  words  and 
figures,  to  wit:  "  Harrison  county,  to  wit:  To  William  L. 
Mitchell^  Constable:  You  are  hereby  commanded  to  sum-? 
mon  Joseph  Fettro  to  appear  before  me,  or  some  other 
Justice  of  the  Peace,  ^z^c.  to  answer  jSdam  Hickman, 
Jun.  in  a  plea  of  debt  due  by  account^  not  exceeding 
twenty  dollars,  and  make  return,  &c.''  Also,  a  judgment 
in  the  following  words:  **  Judgment  is  granted  in  favor  of 
the  Plaintiff,  for  five  dollars  debt,  and  interest  from  the  — 
day  of  ■  ,  and  72  cents  costs.  Given  under  my  hand, 
this  6th  day  of  November,  1819.  D,  Morris^  J.  P.''  And 
an  account,  in  the  following  words  and  figures,  tQ  wit: 
^^  Joseph  Fettro,  Dr.  To  .^.  Hickman,  1817,  To  a  mare' 
insured,  g  5;  To  flax,  $  5.'^ 

A. verdict  was  rendered  against  the  Defendant,  Hick- 
many  subject  to  the  opinion  of  the  Court,  on  certain  points 
reserved  and  agreed;  amongst  which  the  fact  above  set 
forth  and  agreed,  was  one. 

The  Superior  Court,  amongst  many  other  questions,  ad- 
journed the  following:  1.  Is  the  introductory  part  of  tlie 
Indictment,  wherein  mention  is  made  of  the  warrant  sued 
out  hy  Jidam  Hickman  against  Joseph  Fettro,  to  be  taken 
as  a  description  of  the  said  warrant  by  its  tenor?  If  not, 
2.  Whether  the  same  may  be  taken  as  describing  the  said 
warrant  by  its  general  import  and  effect  ?  Or,  3.  Whether 
that  part  of  the  Indictment  may  be  regarded  as  a  descrip- 
tion of  the  said  warrant,  by  the  substance  thereof,  and  of 
the  matters  to  be  litigated  under  it?  And,  4.  Is  the  evi- 
dence set  out  in  the  record,  admissible  under  the  Indict- 
ment, and  in  support  of  the  issue  joined  thereon  ? 

fVhite^  J.  The  Court  is  of  opinion,  and  doth  decide, 
that  that  part  of  the  said  Indictment  wherein  mention  is 
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made  of  the  warrant  sued  out  by  Adam  Hickman  against 
Joseph  Fettra,  ought  to  be  taken  as  describing  the  said 
warrant  by  its  general  import^  effect^  and  substance;  and, 
therefore,  that  the  warrant  given  in  evidence  to  the  jury 
being  variant  from  the  said  description,  was  not  admissible 
evidence  under  the  said  Indictment.  This  being  decisive 
of  the  Case,  it  is  not  deemed  necessary  to  give  an  opinion 
on  the  other  questions  adjourned. 


The  CoMMOKWEALTu  V.  James  Mortimer. 

If  a  prisoner  be  aeqaitted  of  bnrninff  the  barn  ofjotiah  Thompson,  he  cannot 
plead  this  acquittal  in  bar  of  an  tndiotment  for  burning  the  biim  of  Jotioff 
Thompson. 

The  prisoner  was  indicted  before  the  Superior  Court  of 
Law  for  Ohio  county,  for  the  felony  of  setting  fire  and  burn- 
ing the  barn  of  Josiah  Thompson.  He  was  acquitted  by 
the  jury.  The  prisoner  then  moved  for  his  discharge,  but 
the  Attorney  for  the  Commonwealth  presented  to  the  Court 
a  transcript  of  th6  Record  of  the  Examining  Court,  where- 
by it  appeared  that  the  prisoner  was  remanded  to  the  Su- 
perior Court  to  be  tried  for  the  offence  of  setting  fire  to  and 
burning  the  barn  of  «/b^ia^  Thompson,  and  moved  the  Court 
to  remand  the  prisoner  to  jail  until  he  shall  be  legally  ac- 
quitted and  discharged  of  the  said  offence.  That  Court  ad- 
journed the  questions  arising  from  the  motion,  to  the  Grene- 
.ral  Court,  for  its  opinion  on  the  following  points: 

1.  Whether  the  acquittal  of  the  prisoner,  under  the  cir- 
cumstances of  the  case,  would  be  a  good  bar  in  Law  to  any 
indictment  which  may  hereafter  be  exhibited  against  him 
for  burning  the  barn  of  Josias  Thompson,  that  being  the 
offence  for  which  the  Examining  Court  remanded  him  for 
trial  in  this  Court. 

2.  Whether  the  prisoner  ought  now,  on  his  motion,  to 
be  discharged  from  Sill  further  prosecution,  and  to  enable 
the.General  Court  to  decide  fully  on  those  points,  it  is  or- 
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dered  to  be  certified^  that  upon  the  trial  had  against  the 
prisoner  as  aforesaid,  after  the  jury^was  impannelled  and 
sworn,  several  witnesses  were  called  and  sworn  for  the 
Commonwealth,  and  Mr.  Thompson  only  examined;  he 
proved,  that  on  a  particular  day  his  barn  was  burnt,  and 
.stated  various  circumstances  tending  to  prove  that  the  pri- 
soner had  set  fire  to  and  burnt  the  said  barn:  he  was  then 
asked  by  the  prisoner's  Counsel  what  was  his  name;  he  an- 
swered, it  is  Jlweflr* Thompson;  and,  thereupon,  the  prison- 
er's Counsel  moved  the  Court  to  instruct  the  jury,  that  evi- 
dence of  burning  the  barn  o(  Josias  Thompson,  would  not 
support  the  Indictment  in  this  case^  it  charging  a  different 
and  distinct  offence.  The  Attorney  for  the  Commonwealth 
admitted  that  the  prisoner's  Counsel  was  correct,  and  said  he 
had  made  a  mistake  in  drawing  the  Indictment,  and  should 
offer  no  other  evidence,  and  consented  that  the  jury  might 
find  a  verdict  of  **  not  guilty,^*  without  retiring,  which  was 
done. 

fVhite^  J.  delivered  the  resolution  of  the  Court,  as  fol- 
lows: 

1.  That  the  acquittal  of  the  said  James  Mortimer^  of 
the  offence  charged  in  the  aforesaid  Indictment,  under  the 
circumstances  set  forth  in  the  record,  would  not  be  a  good 
bar,  in  Law,  to  an  Indi<*tment  which  may  hereafter  be  ex- 
hibited against  him  for  burning  the  barn  of  Josias  Thomp* 
son, 

2.  That  the  said  James  Mortimer  ought  not  now  to  be 
discharged  from  custody.  Which  is  ordered  to  be  cer- 
tified. 
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PausBNT. — White  f 

Brockenbrough, 

Johnsiortf 

O.  Parker.  i   y 

Daniel,  Mudgbs. 

SempUj 

S:  E,  Parker^ 

Bouldin, 


The  Commonwealth  v.  James  Smith. 

JL  pritooer  was  iiKfieCed  for  breakioff  open  a  ttore^boaae,  and  tieaihm  cberefrona 
foocit  to  th«;  value  of  more  than  loar  dollart*  The  ferdict  foand  him  guiltjr 
of  n^nd  lareeoy ,  and  fixed  hii  imprbonment  at  tisven  years.  The  jodgnieDt 
ought  uot  to  be  arrested,  bat  the  verdict  is  too  imnerfeat,  and  ttoeertain,  to 

*  render  any  judgment  on  it  i  it  ought,  therefore^  to  oe  set  aside,  and  a  venire 
fofiat  de  nvoQ  awarded. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  of  Buckingham. 

fVhite^  J.  stated  the  Case,  and  delivered  the  resolution 
of  the  Court.  The  Grand  Jury  impanneiled  in  the  Supe*- 
rior  Court  at  its  last  Term,  presented  an  Indictment  charg- 
ing the  prisoner,  James  Smith,  with  having  feloniously 
broken,  and  entered  the  store-house  of  one  Brightberry 
Brown,  and  with  stealing  and  feloniously  taking  and  car- 
rying away,  certain  goods,  chattels,  and  monies  therein 
found,  of  greater  value  than  four  dollars,  against  the  form 
of  the  Statute.  To  this  Indictment  he  pleaded  not  guilty^ 
and  the  jury  which  was  charged  with  his  Case,  found  a 
verdict  in  the  following  words,  to  wit:  **  We  the  jury  find 
the  prisoner,  James  l^ith,  guilty  of  grand  larceny,  and 
ascertain  the  term  of  his  imprisonment  to  be  seven  years 
in  the  Public  Jail  and  Penitentiary-house.''  At  another 
day  of  the  9aid  Term,  the  prisoner  .prayed  the  Court  BOt 
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to  proceed  to  judgment  upon  the  aforesaid  verdict.  1,  Be- 
cause the  verdict  is  variant  from  the  issue,  and  does  not 
find  any  offence  charged  in  the  Indictment.  2.  Because 
the  finding  of  the  jury  is  variant  from  the  Indictment. 
Arid  3.  Because  for  the  offence  found  by  the  jury,  he  could 
not  be  sentenced  to  a  confinement  in  the  Public  Jail  and 
Penitentiary,  for  a  longer  term  than  three  years.  Where- 
'  upon  the  Court  adjourned  to.  this  Court  the  following  ques- 
tions: 1.  Ought  judgment  to  be  arrested  on  the  verdict 
aforesaid  ?  2.  If  judgment  ought  not  to  be  rendered  on 
the  verdict  aforesaid,  against  the  prisoner,  is  he  to  be  dis- 
charged, or  have  a  new  trial  on  the  same  Indictment  ?. 

This  Court  having  maturely  considered  the  Case,  is  of 
opinion,  and  doth  decide^  that  judgment  on  the  said  ver- 
dict ought  not  to  be  arrested,  but  that  the  said  verdict  being 
insufficient,  and  too  uncertain  to  justify  the  rendition  of  any 
judgment  thereon,  it  ought  to  be  set  aside,  and  a  venire 
facias  de  novo  awarded ;  which  is  ordered  to  be  certified 
to  the  said  Superior  Court. 


JVDTTE.— The  insnfficienoy  and  uncertaintj  of  the  rerdiet,  eonsisted  in  UiU, 
thftt  it  anertained  the  imprisonment  of  the  prisoner  to  be  for  seven  vears,  for 
which  term  he  might  have  been  punished  ir  he  had  been  (bond  guiltj  of  the 
Statatory  offenee  m  breaking  open  the  store^iouse,  and  stealing,  &o.  bat  it  did 
not  convict  him  of  that  ofieiice :  on  the  other  hand,  it  found  him  guilty  of  grand 
larceny,  bat  affixed  a  punishment  to  it«  which  was  not  legal. 


Peter  Young  v.  The  Commonwealth. 

In  prosecutions  under  Statutes,  which  declares  that  persons  "  being  free,"  shall 
be  punished  in  a  particular  manner,  different  from  that  prescribed  for  slaves, 
it  is  unnecessary  to  chai^  in  the  Indictment  the  prisoner  as  being  free :  for 
the  description  of  the  person  in  such  eases,  does  not  enter  into,  nor  make 
part  of  the  offence. 

This  was  a  petition  for  a  Writ  of  Error  to  a  judgment 
of  the  Superior  Court  of  Law  for  Franklin  county.  The- 
Indictment  contained  two  Counts,  the  first  of  which  charged 
the  prisoner  with  an  unlawful  and  felonious  stabbing^  and 
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the  second  with  a  voluntary,  malicious,  and  felonious  stab- 
bing. The  prisoner  being  arraigned,  moved  the  Court  to 
qua9h  the  first  Count  in  the  Indictment,  on  the  ground  that 
he  had  not  been  exantined  by  the  Examining  Court  for  the 
^  offence  of  unlawiul  stabbrng,  and  also  because  he  was  not 
charged  in  the  said  Count  a»  being  a  **  free"  man.  The 
record  of  the  Examining  Court,  (being  made  a  p'art  of  the 
Bill  of  Exceptions,)  shews  that  the  prisoner  was  examined, 
and  remanded  for  trial,  for  the  offence  of  felonious,  volun- 
tary, and  malicious  stabbing.  The  motion  was  over-ruled, 
and  the  prisoner  being  tried,  was  found  guilty  under  the 
first  Count,  of  unlawful  stabbing,  and  acquitted  under  the 
second,  of  malicious  stabbing. 

He  now  applied  to  this  Court  for  a  Writ  of  Error  to  the 
judgment  rendered  on  the  said  verdict.  The  first  error 
assigned  by  the  prisoner  for  quashing  the  Count,  was  aban- 
doned  by  his  Counsel,  nor  was  it  thought  to  be  of  any  im- 
portance by  the  Court.  The  second  ground  was  here  re- 
lied on  by  him,  but  was  over-ruled  by  the  Court. 

Whitey  J.  delivered  the  opinion  of  the  Court: 

The  petitioner  was  indicted,  tried,  and  sentenced  to  un- 
dergo a  confinement  in  the  Penitentiary,  for  feloniously 
stabbing  a  certain  Littlebury  Young,  The  section  under 
which  this  conviction  took  place,  says,  **  Whosoever  shall 
unlawfully  stab,  &c.  with  intention  to  maim,  disfigure,  dis- 
able or  kill,  kc.  every  such  offender,  being  free^^*  is  de- 
clared to  be  guilty  of  felony,  &c.  The  Indictment  in  this 
Case  does  not  aver,  or  set  forth  in  any  way,  that  the  said 
Peter  Young  isfree^  and  the  Writ  of  Error  is  applied  for 
on  account  of  this  supposed  defect. 

Several  authorities, (a)  have  been  introduced  to  shew  that 
where  any  description  of  this  kind  is  contained  in  the  enact- 
ing clause  which  creates  an  offence,  that  it  is  error  to  omit 
that  description.  But,  a  little  consideration  of  those  cases 
will  discover  that  the  doctrine  applies  only  to  those  cases 
where  the  description  enters  into  and  makes  a  part  of  the 
crime,  or  is  necessary  to  complete  it.  Thus,  a  late  Act  of 
Assembly  makes  it  felony  for  certain  ofiBcers  to  embezzle 
certain  monies  which  may  come  to  their  possession.    Here 

See  1  Chittv'i  Cr.  Law,  190,  283,  286;  aUo,  /TawAr.  Book  8,  ch.  25, 
"  '  ;  and  Hex  v.  Robtrt  Palmer ,  1  Leaoh,  lOS. 

'       42 


(a)  See 
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the  ofiSce  is  of  the  very  essence  of  the  crime,  without  which 
the  offence  would  remain,  as  at  Common  Law,  a  mere 
breach  df  trust.  An  Indictment,  therefore,  under  that  Act, 
must  shew  that  the  accused  held  an  office  which  would  bring 
him  within  the  Act.  But,  in  this  case,  the  words  omitted 
does  not  enter  into  the  offence,  nor  constitute  any  part  of 
it;  for,  whether  the  party  be  bond  or  free,  it  is  equally  a 
felony.  The  word  **yrtfe,"  is  introduced  merely  to  shew 
the  Court  in  which  he  is  Co  be  tried,  and  the. mode  of  pun- 
ishment It  does  not,  even  in  those  respects,  introduce' 
any  new  principles,  but  only  refers  to  such  as  were  already 
established.  ' 

This  question  has  been  already  settled  by  this  X7ourt,  at 
a  former  Term,  in  the  Case  of  Bennett  v.  The  Common^ 
wealth,  ante,  p.  235. 


Peter,  a  Slave,  v.  The  Commonwealth. 

No  Writ  of  Error  lief  to  the  Jiulgroent  of  a  Goart  of  Oyer  nnd  Termioer^  00Q» 
demning  a  SU? e  to  death. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Hampshire  county. 

Whitey  J.  stated  the  Case,  and  delivered  the  resolution  of 
the  Court: 

At  a  Court  of  Oyer  and  Terminer,  held  by  the  Justices 
of  Hampshire  county,  on  the  18th  November,  1822,  for  the 
trial  of  Peter,  a  slave,  for  the  murder  of  fVilliam  Polingj 
he,  the  said  Petevy  was  convicted  of  the  murder,  and  sen- 
tenced to  be  hung;,  but  the  execution  has  heen  respited  by 
the  Executive  until  a  day  yet  to  come. 

At  the  last  Superior  Court  for  Hampshire,  the  said  Pc/er 
applied  for  a  Writ  of  Error,  with  a  view  to  reverse  the  judg- 
ment, which  application  was  over-ruled,  and  the  Writ  re- 
fused.    A  petition  is  now  presented  to  this  Court,  praying 
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for  a  Writ  of  Error  from  this  Court  to  the  last  mentioned 
judgment. 

This  application  is  certainly  novel,  and  involves  in  it 
considerations  of  a  grave  and  important  kind;  ivhich,  how* 
ever,,  need  not  now  be  enlarged  upon,  because  the  Court  has 
been  necessarily  led  to  consider  whether  the  Legislature, 
in  framing  the  Law  under  which  this  conviction  took  place, 
did,  or  did  not,  intend  that  the  judgment  of  these  Courts 
of  Oyer  and  Terminer  should  be  submitted  to  the  revision 
and  correction  of  any  other  legal  Tribunal.  And  the  Judg- 
es, upon  an  inspection  and  consideration  of  the  Law  itself, 
are  unanimously  of  opinion,  that  it  did  not  so  intend,  and 
than  the  only  relief  which  that  Law  leaves  to  the  convict, 
is  to  be  sought  from  the  Executive,  for  whose  aid,  in  ap- 
plying the  attribute  of  mercy  to  such  cases,  the  40th  sec- 
tion of  the  same  law  has  made  provision. 

This  opinion  of  the  Court,  growing  out  of  an  examina- 
tion of  the  Law  itself,  is  strongly  fortified  by  the  reflec- 
tion, that  although  this  Law  has,  with  very  little  change, 
been  in  operation  in  Virginia  for  at  least  a  century  and  a 
half,  it  is  believed  that  this  is  the  first  application  of  the 
kind  which  has  ever  been  made.  The  Court  refuses  to 
award  the  Writ. 


Nancy  Hutchins  v.  The  Commonwealth. 

An  Iddiotmentj  under  oar  Act  against  Ineeatuoai  Marriaffet,  which  eha^gea. 
that  W.  T.  (the  man,)  did  inoestaoutly  intermarry  with  N.  H.  (the  woman,) 
is  sufficiently  eertain  to  charge  her^  as  well  as  Aim,  without  requiring  the  con* 
▼erse  to  be  dmrxed  {  for,  be  could  not  rotermarry  with  ber»  without  her  in* 
termanyiog  with  him  also. 

Whiiej  J.  stated  the  Case,  and  delivered  the  judgment 
of  the  Court; 

The  Grand  Jury,  impannelled  and  sworn  in  the  Superior 
Court  of  Law  for  Washington  county,  at  its  November 
Term,  1819,  found  an  Indictment  against  William  Tan- 
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kersly  and  Nancy  Hutching.  It  chari^d,  ^^  that  WilUatn 
Tankersly^  of  the  said  county  of  Washington,  yeoman, 
on  the  first  day  of  March,  in  the  year  of  our  Lord,  1819, 
with  force  iind  arms,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  Superior  Court  of  Law  holden  in 
and  for  the  said  county  of  Washington,  unlawfully,  wil- 
lingly  and  incestuously  did  intermarry  with,  and  take  to 
be  his  wife,  a  certain  Nancy  Hutchins^  the  niece  of  the 
said  fVilliam  Tanker sly^  being  the  daughter  of  Elizabeth 
HutohinSi  the  sister  of  the  said  fVilliam  Tankersly,  and 
within  the  degrees  prohibited  by  an  Act  of  the  General 
Assembly  of  Virginia,  intituled,  '  An  Act  to  regulate  the 
solemnization  of  marriages,  prohibiting  such  as  are  inces- 
tuous, or  otherwise  unlawful,  &c.'  And  that  the  said  fVil^ 
Ham  Tankersly  and  the  said  Nancy  Hntchina^  then  and 
there,  from  the  said  first  of  March,  in  the  year  aforesaid, 
until  the  taking  of  this  Inquisitbn,  did  unlawfully,  willing- 
ly, and  incestuously  continue  to  cohabit  and  live  together 
as  man  and  wife,  against  the  form  of  the  Acts,  &c.  &c.'' 

Upon  this  Indictment  process  issued  against  both  of  the 
said  indictees,  and  was  served  upon  them.  At  the  April 
Term  of  the  said  Court,  in  the  year  1820,  both  of  the  said 
Defendants  appeared,  and  pleaded  **  not  guilty"  to  the  said 
Indictment;  on  which  plea,  issue  was  joined,  and  a  jury  wa« 
sworn  to  try  the  same,  which  found  a  verdict  of  "guilty'' 
against  both  of  the  said  Defendants,  and  the  Court  ren- 
dered a  judgment  accordingly.  To  that  judgment,  the 
present  Writ  of  Error  was  awarded,  upon  a  suggestion, 
that  the  said  Nancy  Hutchins  was  not  indicted  for  the  said 
offence,  because  the  said  Indictment  did  not  state  in  terms 
that  she  had  intermarried  with  the  said  fViliiatn  Tan- 
kersly. 

And  indeed  it  would  seem  at  first  sight,  that  there  was 
an  absence  of  that  certahity  and  technical  precision  which 
the  Law  requires  in  Criminal  prosecutions.  But,  when  it 
is  recollected,  that  it  was  impossible  that  he  could  have  in- 
termarried with  her,  unless  she  had  also  intermarried  with 
him,  and  when  upon  an  examination  of  the  Act  of  Assem- 
bly it  is  seen  that  the  offence  is,  in  this  respect,  laid  in  the 
Very  words  of  the  Act,  it  seems  to  all  the  Judges  that  there 
is  all  the  certainty  which  reason,  or  the  Law  of  the  Case 
requires.    The  judgment  is  therefore  affirmed. 
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Beverly  T.  Wells  v.  The  Commonwealth, 

If  one  be  pr^seoteid  **  tor  retailing  ipirituoas  liquon  wkhoat  lieeme,"  and  an 
Information  be  thereafter  filed  ajgaioH  him  for  a  breaeh  of  another  Law,  viz  f 
**  for  teUing  hj  retail  divers  articles  of  merchandize,  of  foreign  growth  and 
Baanofafitiire,*' to  which  Information  the  Defendant  pleaded  **  not  guihy;'*  and 
a  trial  was  hadp  and  a  verdict  and  judgment ;  he  having  failed  to  take  advan- 
tage of  the  vananoe  in  due  time^  cannot  have  the  judgment  reversed  by  the 
Appellate  Court. 

fVhitCf  J.  stated  the  Case^  and  delivered  the  opinion  of 
the  Court: 

At  the  June  Term,  1831,  of  the  Superior  Court  of  Ches- 
terfield, the  Grand  Jury  presented  Beverly  T.  fVells,  for 
selling  ardent  spirits,  withotit  license;  and  a  Summons  is- 
sued to  shew  cause  why  an  Information  should  not  be  filed 
on  the  said  Presentment.  It  was  returned  executed  at  the 
next  Term,  and  the  said  fVelh  failing  to  appear,  leave  was 

5iy&n  to  file  the  Information,  which  was  accordingly  done, 
'he  Informatum,  instead  of  charging  him  with  selling  ar^ 
dent  spirits  without  license,  charged  him  with  selling  with* 
out  license,  and  by  retail,  divers  articles  of  merchandize, 
oi  foreign  growth  and  manufacture.  To  which  Infor- 
mation the  said  fVells  appeared,  and  without  making  any 
objectjk>n  to  the  previous  proceedings,  pleaded  *^  not  guil- 
ty;" on  which  plea  issue  was  joined.  Verdict  and  judg- 
ment were  rendered  for  the  Commonwealth.  The  said 
Wells  prays  for  a  Writ  of  Error,  because  the  Information 
charges  an  offence  diflerent  and  distinct  from  that  charged 
by  the  Presentment;  because  no  leave  was  granted  to  the 
Attorney  for  the  Commonwealth  to  file  such  Information; 
and  because  no  affidavit,  or  other  testimony,  had  been  fur- 
nished to  the  said  Court,  that  the  Defendant  was  guilty  of 
selling  or  retailing  merchandize  of  foreign  growth  and  man- 
ufacture, b^&re  or  at  the  tims  of  filing  the  said  Informa- 
tion. 

Whatever  advantage  the  said  fVells  might  have  taken  of 
the  said  supposed  errors,  or  any  of  them,  it  is  the  opinion 
of  all  the  Judges,  that  after  an  appearance,  and  the  plea  of 
**  not  guilty*'  pleaded,  and  more  especially  after  issue  join- 
ed on  that  plea,  and  verdict  found  for  the  Commonwealth,  it 
is  too  late  to  avail  himself  of  any  of  them.  This  principle 
is  understood  to  have  been  settled  by  this  Court  in  the  Case 
of  T%e  Commonwealth  v.  James  Chalmers,  ante,  p.  76. 
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Everett  Oxley 

V. 

Bailet  Turner  and  William  T.  T.  Mason. 

In  (hose  cases  where  bail  is  demandable  of  i^t,  (he  pena1(7  of  (he  bail  bond 
is  fixed  by  (he  sum  claimed  in  (be  wri(,  being  usually  double  (hat  sum  ;  in 
(he  ease  wncre  bail  is  directed  bj  a  Judge,  or  JusUoe,  on  proper  affidarit  being 
made,  it  is  his  do(y  (o  aseeitain  (he  p^aal(7  of  the  bond. 

In  an  action  of  assault  and  battery,  (he  Justice  having  required  bail  (o  be  givea 
in  (he  penaKy  of  ^  100,  (he  ImiI  defended  (he  8Ui(,  and  there  was  ventict 
agafaist  the  Defendant  for  j$  500.  The  bail,  how'erer,  is  only  responsible  for' 
the  amount  of  the  penalty  of  his  bond. 

The  judgmen(  in  such  case  ought  to  be  rendered  apinst  the  Defendant  and 
bail,  for  g  tOO,  part  of  the  damages  assessed  by  tbe  jury,  and  against  the 
Defendant  alone,  for  the  residue  of  the  said  damages. 

This  is  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  I^oudoun  county. 

Brockenbrough,  J.  stated  the  Case^  and  delivered  the 
opinion  of  the  Court: 

This  was  an  action  of  assault  and  battery  against  the  De- 
fendanty  Turner^  and  (a  Justice  of  the  Peace,  on  proper 
affidavit,  made,  having  directed  bail  to  be  given  by  him,  in 
the  penalty  of  8  100,)  Mason  became  his  appearance  bail, 
and  both  of  them  executed  a  bail  bond,  in  the  above  penal- 
ty.^ The  appearance  bail  defended  the  suit  for  the  Defen- 
dant, 7V/rner,  and  pleaded  the  general  issue,  on  the  trial 
of  which  a  verdict  was  rendered  for  the  Plaintiff,  for  %  500 
damages.  The  Superior  Court  of  Loudoun,  before  which 
the  trial  was  had,  doubted  whether  the  judgment  should 
be  rendered  against  the  said  bail  for  the' whole  sum  asses- 
sed by  the  jury,  or  for  the  amount  of  the  penalty  of  his 
bond  .only,  and  adjourned  that  question  to  this  Court 

There  are  certain  actions  in  which  bail  is  demandable  as 
of  right;  others,  in  which  it  cannot  be  so  required,  but  the 
Plaintiff  may,  in  such  cases,  on  making  a  proper  affidavit, 
obtain  a  direction  from  a  Judge,  or  Justice,  that  bail  shall 
be  required.  In  both  cases,  the  bail  must  execute  a  bond, 
and  the  bond,  or  a  copy  thereof,  must  |je  returned  by  the 
Sheriff  with  the  writ.  In  the  first  class  of  cases,  the  amount 
of  the  penalty  of  the  bail  bond  is  fixed  by  the  sum  claimed 
in  the  writ,  which  being  ascertained,  leaves  no  discretion 
with  the  Sheriff:  the  uniform  practice  in  such  case^  has 
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been  to  make  the  penalty  of  the  bail  bond  double  the 
amount  of  the  sum  demanded  by  the  writ.  In  the  second 
class  of  cases,  there  is  more  difficulty.  Who  shall  decide 
on  the  penalty  of  the  bail  bond  ?  If  the  Plaintiff  is  allowed 
to  fix  the  penalty,  then,  in  all  cases  of  tort^  and  others, 
sounding  in  damages,  he  will  have  it  in  his  power  to  op- 
press the  Defendant  The  power  ought  not  to  be  entrusted 
to  the  Sheriff,  who  is  a  mere  ministerial  officer,  and  would 

Srobably  be  regulated  by  the  amount  of  damages  demanded 
y  the  writ,  and  thus  would  be  the  instrument  of  the  Plain- 
tiff's vindictive  feelings.  It  is  the  opinion  of  the  Court, 
that  the  Law  requires  that  the  Judge  or  Justice  should, 
when  he  directs  bail,  fix  the  penalty  of  the  bond,  and  in 
doing  so,  that  he  should  be  governed  by  the  circumstances 
of  the  case.  When  the  bond  has  been  executed  according 
to  the  directions  of  the  Judge,  or  Justice,  it  becomes  equally 
MS  obligatory'as  the  bond  executed  in  those  cases  where  the 
bail  is  demandable  of  right 

In  the  Case  before  us,  the  question  is,  what  judgment 
shall  be  rendered  against  the  bail,  the  damages  assessed 
being  greater  than  the  penalty  of  the  bond  ?  Shall  the  whole 
damages  be  adjudged  against  the  bail,  as  well  as  the  Defen- 
dant, or  only  so  much  of  the  damages  as  shall  be  equal  to 
his  bond? 

It  is  undoubtedly  true,  as  a  general  principle,. that  in 
bonds,  either  for  the  payment  of  money,  or  for  collateral 
undertakings,  the  surety  cannot  be  bound  for  more  than 
the  penalty  of  his  bond,  and  if  there  is  any  case  in  which 
he  can,  by  Law,  be  required  to  pay  more,  the  Law  autho* 
rising  it  ought  to  be  so  clear  and  unequivocal,  that  no ^cm- 
iilla  of  doubt  should  remain.  It  has  been  supposed,  that 
this  additional  obligation  has  been  imposed  on  him  by  the 
Act  of  Assembly,  to  be  found  in  1  Bev..  Code  of  1819, 
ch.  128,  §  45.  The  first  part  of  that  section  directs  that 
where  bail  shall  have  been  required,  the  Sheriff  shall  return 
on  the  writ .  the  names  of  the  bail,  and  the  bail  bond,  or  a 
copy  thereof,  on  the  day  of  appearance.  It  then  proceeds: 
^^Andif  the  Defendant  shall  fail  to  appear  accordingly, 
and  give  special  bail,  the  bail  for  appearance  may  defend 
the  suit,  and  shall  be  subject  to  the  same  judgment  and 
recovery  as  the  Defendant  might  or  would  be  subject  to, 
if  he  had  appeared^  and  given  special  bail." 

The  opinion  of  the  Court  is,  that  this  provision  of  the 
Law,  which  has  been  in  force  ever  since  1753,  if  Hot  be- 
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fbre^  was  intended  to  give  a  nuire  summary  remedy  against 
the  bail  than  was  given  by  the  English  Law.  Instead  of 
directing  the  Sheriff  to  assign  the  bail  bond  to  the  Plaintiff, 
who  might  maintain  an  action  of  debt  upon  it,  our  Act  di- 
rects the  bail  bond  to  be  returned  to  the  office,  and  when 
the  Defendant  is  in  default,  and  fails  to  ^ve  social  bail, 
that  the  judgment  shall  be  rendered  forthwith,  and  jolnt)y 
against  both  Defendant  and  bail,  and  it  giv^  to  the  bail 
the  liberty  of  defending  the  action,  in  which  case  likewise, 
the  judgment  is  to  be  rendered  against  the  bail,  as  well  as 
the  Defendant,  without  turning  round  the  Plaintiff  to  an 
action  on  the  bail  bond. 

The  circumstance  of  the  penalty  of  the  bail  bond  being 
less  than  the  judgment,  probably  did  not  enter  into  the 
contemplation  of  the  Legislature:  it  never  could  happen  in 
those  cases  where  bail  was  demandable  of  right,  and  when 
this  Law  was  first  passed,  these  were  the  only  cases  in 
which  bail  could  be  taken.  And  in  those  cases  in  which 
bail  may  be  directed  by  a  Judge,  or  Justice,  it  probably 
did  not  occur  that  it  eould  eVer  happen,  since  the  said 
Judge,  or  Justiee,  when  he  listened  to  the  representatioQ 
of  the  Plaintiff  alone,  would  not  probably  fix  upon  a  smaller 
sum  than  the  jury  would  asseto,  after  hearing  both  sides. 
It  is  not,  therefore,  to  be  presumed,  that  the  Legislature 
intended  to  provide  for  so  improbable  an  event. 

The  whole  section  is  to  be  taken  together,  and  ought  to 
be  so  construed,  as  to  reconcile  each  part,  if  practicable; 
and  ought  not  tb  be  so  construed,  as  to  render  one  part  of 
the  provision  nugatory. 

That  pait  of  the  Act,  which  directs .  that  bail  shall  be 
given,  and  that  the  bail  shall  give  bond,  pre-supposes  that 
a  penalty  should  be  fixed  before  the  haul  should  execute  it 
But,  if  the  bail  can  afterwards  be  subjected  to  a  judgment 
for  a  higher  sum  than  he  bound  himself  for,  where  was  the 
use,  or  the  propriety,  in  binding  him  in  a  certain  fixed  sum  ? 
Instead  of  authorising  a  bond  with  a  fixed  penalty,  the  Act 
would  have  directed  that  the  appearance  bail  (like  the  spe* 
cial  bail,)  should  undertake  to  pay  the  amount  of  the-judg- 
ment,  «irhatever  it  might  be,  in  default  of  the  Defendant's 
appearance. 

Upon  the  whole  matter,  the  Court  is  of  opinion,  that  the 
bail  cannot,  in  this  case,  more  than  in  any  other,  be  adjudg- 
ed to  pay  more  than  the  penalty  of  his  bond,  and  the  follow- 
ing is  to  be  entered  as  Uie  judgment  of  the  Court: 
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• 
**  This  Court  doth  adjudge,  and  decide,  that  the  Superior 
Court  of  Loudoun  county  ought  to  render  a  judgment 
against  Bmley  Tkimer,  the  Defendant,  and  fVilliam  T. 
T.  Masotii  the  bail  for  his  appearance,  for  the  sum  of 
$  100,  part  of  the  damages  assessed  by  the  jury,  that  being 
the  amount  of  the  penalty  of  the  bail  bond,  and  for  S400, 
the  residue  of  the  said  damages,  against  the  said  Bailey 
Turnetj  the  Defendant:"  which  is  ordered  to  be  certified, 

&C. 


The  Commonwealth 

r. 

John  Ebvin  and  Pleasant  Lewis. 

la  an  Iodi«UneDt  for  Uie  fomty  of  Unk  notes,  iotlead  of  aetting  oat  the  tenor 
of  the  forged  notet»  the  Attorney  "  for  greater  eertaii^ty  as  to  their  identity," 
referred  to  them  at  "  being  annexed"  hereto,  and  actually  did  annex  them. 
The  priaoner  did  not  inovo  to  quaab  the  Indiotment  nor  did  he  plead  m 
abatement,  but  pleaded  (he  general  issue,  and  a  venliot  was  rendered  against 
bim.     Aluiough  thb  b  a  earcless  and  irregular  mode  of  counting,  yet  afler 

'  verdict  the  irregnlarity  it  cured  by  the  Act  of  Jeofaila. 

A  aharge  that  a  forgery  of  bank  notes  was  committed,  with  intent  to  injure  - 
•'divers  good  citizens  of  the  Commonwealth  and  others,  to  the  jurors  un« 
known,"  withoot  setting  out  an  intent  to  injure  the  President,  Directors  fe  Co. 
of  those  banka,  or  of  any  ptrtlcahir  person,  or  body  politic,  by  name,  is  good 
after  verdict. 

So,  to  charge  that  the  prisoners  willingly  acted  and  assiste(Mli  false  making  and 
forging,  witbuut  settmg  out  in  particular  any  person  who  was  assisted :  So, 
to  chaSge  them  with  causing  abd  procuring  the  fot'ged  notes  to  be  passed, 
without  setting  out  the  persona  -whom  the  prisoners  caused  or  procured  to 
pass  them,  nor  to  tohom :  So,  to  charge  them  with  passing  them  to  W  S. 
with  intent  to  defraud  the  said  W.  S.  and  ot fieri:  So,  also,  to  charge  them 
with  causing  and  procuring  them  to  be  passed  or  exchanged  :  good  after 
verdict. 

This  is  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Scott  county. 

Daniely  J.  stated  the  Case,  and  delivered  the  opinion  of 
the  Court: 

The  Defendants  were  indicted  in  the  Superior  Court  of 
Law,  at  the  September  Term,  1822.      The  Indictment 

4a 
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states  that  the  said  John  Ervin  and  Pleasant  Lewisy  on 
the  second  day  of  Juiy,  1822,  "  feloniously  and  falsely  did 
make,  forge,  and  counterfeit,  six  notes,  purporting  to  be 
bank  notes  of  the  Bank  of  Cape  Fear,  the  said  Bank  of 
Cape  Fear  being  a  chartered  bank  on  the  said  second  day 
of  July,  1822,  by  the  Government  of  the  State  of  North 
Carolina;  also,  three  notes,  purporting  to  be  bank  notes  of 
the  said  State  of  North  Carolina,  the  said  State  Bank  of  . 
North  Carolina  being  a  chartered  bank  on  the  said  second 
day  of  July,  1822,  by  the  Government  of  the  State  of 
North  Carolina;  also,  one  note,  purporting  to  be  a  bank 
note  on  the  Nashville  Bank,  the  said  Nashville  Bank  being 
on  the  said  second  day  of  July,  1822,  a  chartered  bank  of 
the  State  of  Tennessee;  one  of  which  said  six  notes  on  the 
Barik  of  Cape  Fear,  is  for  ten  dollars.  No.  874,  dated  4th 
July,  1817,"  and  then  follow  the<amount,  number  and  date 
of  the  other  five  notes,  respectively,  purporting  to  be  notes 
of  the  Bank  of  Cape  Fear,  with  a  statement  in  the  said 
Indictment,  that  ^^aU  the  said  six  notes  have  each  the 
signature  R.  Bradley^  Cashier,  and  the  signature  John 
London^  President;  but,  for  greater  certainty  as  to  their 
identity,  the  said  notes,  so  falsely  made,  and  forged,  and 
counterfeited,  on  the  said  Bank  of  Cape  Fear,  are  hereto 
annexed;'^  then  follows  in  the  Indictment,  a  like  statement 
of  the  amount,  number,  and  date,  of  each  of  the  three  notes 
purporting  to  be  bank  notes  of  the  State  Bank  of  North 
Carolina,  with  the  allegation  that  each  had  "  the  signature 
Wm.  H,  Haywood^  as  Cashier,"  and  "the  signature  fVm. 
Polkj  as  President,"  and  then  it  is  stated  as  to  these  three 
notes,  "  for  greater  certainty  as  to  their  identity,  they  are 
with  the  said  six  purporting  to  be  notes  of  the  said  Bank 
of  Cape  Fear,  *' hereto  annexed,"  (that  is,  to  the  said 
Indictment,)  and  a  like  statement  is  then  made  in  the  In- 
dictment, of  the  amount,  number,  and  date,  of  the  Nash- 
ville Bank  note,  which  had  "the  signature  John  J^nderson, 
for  Cashier,"  with  the  like  statement  that,  for  greater  cer- 
tainty as  to  its  identity,  it  is  annexed  to  the  Indictment, 
together  with  the  six  notes  purporting  to  be  notes  on  the 
Bank  of  Cape  Fear,  and  the  three  notes  purporting  to  be 
notes  of  the  State  Bank  of  J^orth  Carolina.  Then  follows, 
in  the  body  pf  the  Indictment,  and  on  the  face  of  it,  by 
way  of  annexation,  the  ten  notes  above  described;  the  ori- 
ginal forged  notes  being  annexed  by  wafers,  paste,  or  other- 
wise, instead  of  being  copied  into  the  Indictment,  accord- 
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ing  to  the  tenor  of  each.  Immediately  succeeding  this, 
follows  a  statement  in  the  Indictment,  that  the  Defendants, 
on  the  said  second  day  of  July,  1822,  did  feloniously  make, 
forge,  and  counterfeit,  the  whole  and  each  of  the  said  ten 
notes,  with  intent  to  injure,  and  defraud,  many  of  the  good 
people,  and  citizens  of  this  Commonwealth,  and  others,  to 
the  jurors  unknown,  against  the  form  of  the  Act,  &c.  &c. 

Then  follows  a  second  Count  in  the  Indictment  against 
the  Defendants,  for  feloniously  causing  and  procuring  the 
same  ten  notes  to  be  falsely  made,  forged  and  counterfeit- 
ed, &c.  with  intent  to  cheat,  and  defraud  many  citizens  of 
this  Commonwealth,  &c. 

Then  follows  a  third  Count,  charging  that  the  Defendants 
did  tdillinglt/  act  and  assist  in  falsely  makingy  forging 
and  counterfeiting  the  same  ten  notes,  &tc.  with  intent  to 
injure  and  defraud  divers  good  citizens  of  this  Common- 
wealth, and  others  to  the  jurors  unknown,  &c. 

Another  Count  in  the  Indictment  charges  that  the  De- 
fendants did  feloniously  pass  to  a  certain  William  Strong 
the  same  ten  counterfeited  notes,  purporting  to  be  bank 
notes,  &c.  they  the  said  'Ervin  and  Lewis  then  and  there 
knowing  the  same  to  befalsCy  forged,  and  counterfeited, 
with  intent  to  injure  and  defraud  the  said  fFm,  Strong, 
and  others,  to  the  jurors  unknown,  and  also  wkh  intent 
to  injure  and  defraud  any  person  or  persons  to  whom  the 
said  fF?7».  Strong  should  pass  the  said  notes,  the  same  being 
put  into  his  hands  for  the  purpose  of  general  circulation. 

Another  Count  charges  the  Defendants  with  feloniously 
causing  and  procuring  the  same  ten  counterfeited  notes, 
purporting  to  be  bank  notes,  to  be  oficred  to  be  passed  or 
exchanged,  they  knowing  the  same  to  be  false,  forged, 
and  counterfeited,  with  intent  to  injure  all  the  good  citi- 
zens of  this  Commonwealth,  and  all  other  persons  to  whom 
the  said  notes  might  be  passed  by  such  procurement. 

The  tenor  of  the  notes  charged  to  be  forged  or  put  in 

circulation,  is  no  where  set  forth  in  the  Indictment,  other 

than  as  described  in  the  first  Count,  and  is  in  each  suceeed- 

-  ing  Count  referred  to  as  being  annexed  to  the  first  Count, 

for  greater  certainty  as  to  their  identity. 

To  this  Indictment  the  prisoTiers  pleaded  not  guilty,  and 
the  venire  found  a  general  verdict  of  guilty,  &c.  and  there- 
upon, the  prisoners  moved  to  arrest  judgment  upon  the 
verdict  of  the  jurors  aforesaid,  and  assigned  many  causes 
of  error  J  and  the  Superior  .Court  pi  Law  considering  the 
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questions  arising  thereupon  to  be  new  and  difficult,  the 
Judge  thereof,  with  the  consent  of  the  prisoners,  adjourned 
the  same  to  this  Court,  upon  the  following  question:  **Is 
either  bf  the  objections  presented  by  the  plea  in  arrest  of 
judgment,  or  are  all  of  them  such'  that  judgment  ought 
thereupon  to  be  arrested  ?" 

To  understand  the  precise  character  of  each  of  the  objec- 
tions urged  by  the  prisoner,  it  would  be  necessary  to  no- 
tice them  in  particular  detail.  But,  as  they  all  taken  toge- 
ther  present  one  question,  the  decision  of  which  closes  the 
Case,  the  Court  considers  it  most  profitable  to  confine  its. 
attention  to  that  question,  which  is,  whether  or  not  the 
reference  made  to  the  notes  said  to  bejorged,  by  way  of 
annexation  to  the  Indictment,  in  the  manner  already  no- 
ticed, instead  of  setting  out  the  tenor. of  said  notes  in  the 
body  of  the  Indictment^  be  sufficient  after  verdict  to  autho* 
rise  the  Court  to  proceed  to  judgment  according  to  the 
verdict  ? 

The  decision  of  this  question  depends  on  the  44th  sec- 
tion of  the  Act  to  reduce  into  one  the  several  Acts  con- 
cerning the  method  of  proceedtng  against  free  persons 
charged  with  certain  crimes,  &c.  1  vol.  Rev.  Code  of  1819> 
ch.  169,  p.  611,  which  is  as  follows:  <*  After  the  verdict 
of  twelve  men,,  no  judgment  on  any  Indictment  or  Infor- 
mation for  felony,  or  any  other  ofience  whatsoever,  shall 
be  stayed  or  reversed  for  any  supposed  defect  or  imper- 
fection in  any  such  Indictment  or  Information,  so  as  the 
felony  or  offence  therein  charged  to  have  been  committed 
or  done,  be  plainly  and  in  substance  set  forth  with  conve- 
nient certainty,  so  as  to  enable  the  Court  to  give  judgment 
thereupon  according  to  the  very  right  of  the  cause,''  &c. 

However  irregular  the  practice  be,  wTiich  has  been  ob- 
served in  this  Case,  of  annexing  the  forged  note  to  the  In- 
dictment, instead  of  setting  forth  its  tenor;  and  whatever 
might  have  been  the  result  of  a  motion  to  quash  the  Indict- 
ment, if  one  had  been  made  in  this  Case,  before  plea  and 
verdict,  are  questions  not  no w,  necessary  directly  to  decide 
as  no  effort  was  made  to  correct  such  practice,  or  quash  the 
Indictment  before  the  trial.  After  trial  and  verdict,  the 
effort  is  made  too  late.  The  Act  of  the  General  Assembly 
above  quoted,  evidently  intending  that  where  a  real  felony 
or  offence  is  charged  in  an  Indictment  or  Information, 
though  defectively  charged,  and  the  party  accused  pleads 
to  the  offence  charged,  he  shall  be  concluded  by  the  ver- 
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cRct  of  the  jury,  and  shall  not  after  trial  take  advantage  of 
the  want  of  form  which  he  had  before  waived  by  pleading 
to  the  fact,  instead  of  objecting  to  the  defective  manner  in 
which  that  fact  is  stated. 

This  Court  considering  the  felony  charged  in  the  Indict- 
ment against  the  Defendants  to  be  plainly  and  in  substance 
set  forth  with  such  certainty  as  to  enable  the  Court  to  give 
judgment  thereon,  according  to  the  very  right  of  the  cause, 
without  any  doubt  as  to  the  precise  fact  of  felony  charged, 
is  therefore  of  opinion,  and  doth  decide,  ''  that  neither  of 
the  objections  presented  Jby  the  plea  in  arrest  of  judgment 
in  this  Case,  is  such,  nor  are  all  of  them  such,  as  that  judg- 
ment ought  to  be  thereupon  arrested:'^  which  is  ordered 
to  be  certified. 


J^OTE. — ^There  were  Bevcral  other  ^pnoondt  asugned  for  arresting  the  judg- 
ment, whieh  are  not  recited  in  the  opinion  delivered  bjr  the  Jndge,  but  which 
are  alto  adjudged  to  be  intufficieiit  to  arrest  the  jQdgment  These  are,  1 .  That 
U  is  not  alledged  that  the  bank  notes  roentkmed  in  the  first  Count  wer*  forged, 
por  that  the  wiHfngly  acting.  Ice  in  the  third  Count,  was  done  with  tntent  to 
injure  the  Premdaa^  Directors  &  Co.  of  thooe  birnkt,  nor  aruf  Particular  per^ 
son  orper»ona,orbody  poUHc  or  corporate,  but  only  to  injure  mvero  good  dti' 
jEfOff,  &€r»  awi  othero  unknovm.  The  same  oljeetioD  as  to  fifth  Coooi  2.  That 
in  the  thhtl'CouDt  it  is  not  alledged  that  the  Defendants  willingly  acted  and 
assisted  any  perton  or  pertona  in  particular,  whatsoever,  but  merely  that  they 
willingly  acted  aad  assisted  in  falsely  making,  fr)rgtn^,  kc.  9.  That  the  intent 
charged  in  the  fourth  Count,  was  to  injure  and  defraud  WiUiam  Strongs  and 
others.  4.  That  the  procuring  in  th^filih  Count  charged,  was  the  causmg  and 
procuring  to  be  offered  to  be  passed  or  exchanged,  the  said  notes,  without  al- 
lednne  m  which  act  they  are  guilty.  5.  That  it  is  not  alledgi^  fai  the  third 
and  fifth  Counts,  toho  the  Defendants  caused  and  procured  <o  oBb'  to  pass  said 
notes,  nor  to  -whom  they  were  offered,  nor  that  they  were  offered  by  otto  any 
person  whatsoever.. 
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John  Pomeboy  v.  The  Commonwealth. 

The  Law  of  1806»  whiSh  maAe  it  felony  to  ttetil  aoy  bank  note»  embraced  anj 
available  ohoie  In  action  bearing'  that  name  .•  that  Law  being  re-enacted  in 
1819,  should  not  be  taken  to  be  altered  bj  implication,  when  incorporated 
with  other  Lawt  on  the  same  subject,  unless  that  impUcation  be  unopposed 
by  matter  calling  for  the  original  construction. 

By  the  8th  section  of  the  said  Act  of  1819,  the  Legislature  did  not  design  to 
restrict  the  meaning  of  the  term  bank  note,  to  those  of  chartered  banks,  be« 
cause  it  makes  the  stealing  **  of  any  other  wriUng,  or  paper  of  value,"  to  be 
larceny,  which  expression  would  include  any  avaibible  chose  m  action  called 
a  bank  note.  The  term  bank  note  ought  not,  therefore,  to  be  considered  as 
used  in  this  restricted  sense. 

To  support  the  allegation  in  an  Indictment,  that  the  bank  notes  purport  on 
their  fsLoes  to  be  notes  of  certain  banks,  the  notes  produced  in  evidence  must 
correspond  tlierewith. 

^Vhen  an  Indictment  charges  that  the  prisoner  committed  a  larccf^  of  certain  ' 
.bank  notes,  "  purporting  on  their  faces  to  be,  and  being  bank  notes  ot  and 
issued  by,  banks  charters ^^  8cc.  the  latter  ])art  of  the  charge  may  be  reject- 
ed as  surplusage,  because  it  constitutes  an  mdependent  allegation  of  an  im-^ 
material  fiict,  and  the  fact  constituting  the  offence  is  fully  charged  without  it. 
It  is  not,  therefore,  necessary  in  tucb  case  to  give  proof  of  the  Charters  of 
those  banks. 

In  the  said  8th  section,  the  words  **  or  any  other  writkig,  or  paper  of  vahie," 
furnish  a  good  rule  Gr  limiting  and  explaining  the  woras  **  warrant  or  certi- 
ficate, in  the  same  section :  which  mean  papers  of  that  description,  being  of 
talue,  and  capable  of  eonversion. 

This  was  a  petition  for  a  Writ  of  Error  to  a  judgment 
of  the  Superior  Court  of  Law  for  the  town  of  Petersburg, 
whereby  the  j>etitioner  was  adjudged  to  be  confined  in  the 
Penitentiary  for  three  years. 

BouldiUf  J.  delivered  the  opinion  of  the  Court: 

The  prisoner  was  indicted  for  steaKng  bank  notes,  under 
the  8th  section  of  the  Act  of  Februaiy,  1819,  concerning 
certain  tliefts  and  forgeries,  which  section  isin  these  wofds: 
^'  If  any  person,  bond  or  free,  shall  steal,  or  take  by  rob- 
bery, from  the  possession  of  any  other  person,  any  bank 
note  or  bill,  post  note,  check,  or  any  warrant  or  certificate, 
bond,  note,  or  oth^  writing  or  paper  in  this  Act  mention- 
ed, or  any  other  writing  or  paper  of  value;  the  person  so 
offending  shall  be  deemed  guilty  of  felony;  and  shall  be 
punished  in  the  same  manner  as  for  stealing  or  taking  by 
robbery  goods  and  chattels/'  The  Indictment  contain^ 
several  Counts,  in  some  of  which  the  notes  stolen  are  des- 
cribed as  potes  purporting  on  their  faces  to  be,  and  being 
bank  notes  of,  and  issued  by  banks  chartered  by  the  States 
of  North  Carolina  and  Geoi^ia,     The  other  Counts  state 
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positively  that  they  were  notes  of,  and  issued  by  the  said 
banks,  saying  nothing  of  what  they  purported  to  be  on 
their  faces.  The  jury  found  the  prisoner  guilty,  subject 
to  the  opinion  of  the  Court,  on  the  following  questions: 

1.  Whether  it  was  necessary  in  that  case  to  prove  that  the 
banks  which  issued  the  notes  stolen  had  been  regularly 
chartered  by  the  States  of  North  Carolina,  and  Georgia, 
respectively?  And  2.  If  such  proof  be  necessary,  whether 
the  printed  Statute  book  of  one  of  the  said  States,  contain- 
ing the  Charters  of  the  banks  of  that  State,  and  proved  by 
a  Judicial  officer  of  the  said  State  to  contain  the  public 
written  Law  of  said  State,  as  received  and  acted  on  in  the 
Courts  of  Justice  there,  be  competent  and  sufficient  evi- 
dence of  the  Charters  therein  contained  ? 

The  Writ  of  Error  is  applied  for  on  the  ground;  1.  That  • 
the  Act  of  1819,  before  quoted,  according  to  the  true  con- 
struction thereof,  embraces  notes  issued  by  Chartered  banks 
only,  and  that  it  is  therefore  necessary  to  aver  and  prove 
that  the  banks  which  issued  the  notes  are  Chartered  banks. 

2.  That  if  the  term  **  bank  note^^  is  not  to  be  so  restricted, 
yet  in  this  case  the  same  proof  is  required  because  the  fact 
ie  averred  to  be  so  in  the  Indictment,  and  the  proof  must 
correspond  with  the  allegation.  And  3.  That  in  either 
case,  the  only  legal  proof,  both  by  the  general  Law  of  evi- 
dence, and  the  Constitution  and  Law  of  the  United  States, 
IS  an  authenticated  copy  of  the  Charters  under  the  Seal  of 
the  State. 

In  support  of  the  first  proposition,  the  Counsel  strongly 
argued,  that  the  term  **  bank  note*'  ought  to  be  restricted 
to  mean  the  Chartered  notes  before  mentioned  in  the  said 
Act,  the  forgery  whereof  is  made  felony,  (a)  The  reasons 
which  he  urged  for  this  restriction,  were  first,  that  the 
term,  if  taken  in  its  unlimited  sense,  denotes  and  takes  in 
bank  notes  which  are  prohibited  by  Law  to  be  nftde  and 
circulated,  and  which  he  supposed  the  Legislature  did  not 
intend  to  protect;  and  secondly,  because  of  the  provision 
following  the  said  term  in  the  same  section  providing 
against  the  stealing  of  any  other  writing  or  paper  *<  in  this 
J^ci  mentionedf^^  which  last  words,  he  contended,  should  be 
annexed  to  each  of  the  writings  before  described:  that  view 
was  strongly  enforced  by  the  apparent  necessity  of  some 


(a)  See  the  whole  Act,  ch.  154,  p.  578-81. 
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certain  ruje  by  which  to  limit  the  general  meaning  of  the 
terms  '*  warrant  or  certificate,*'  found  in  the  same  section. 

The  force  of  this  reasoning  was  felt  by  the  Court,  and 
would  have  been  followed,  but  for  opposing  reasons  of 
more  weight  In  the  first  place,  we  are  all  of  opinion, 
that  the  provision  making  it  larceny  to  steal  bank  notes, 
when  it  was  first  introduced  into  our  Code,(6)  embraced 
any  available  chose  in  action  bearing  that  name,  and  so  it 
has  been  in  substance  decided  by  this  Court,  in  several 
Gftses:(c)  and  we  do  not  think  that  the  Law  (being  re-en- 
actfed  in  the  same  words,)  should  by  implication  be  taken 
to  be  altered,  when  incorporated  with  other  Laws  on  the 
same  subject,  unless  that  implication  be  strong,  and  unop- 
posed by  matter  equally  calling  for  the  original  construo- 
\  tion.  On  the  first  view  of  the  argument  for  the  prisoner, 
on  this  point,  the  implication  demanded  seems  strongly  to 
arise,  but  on  a  close  examination  of  the  aforesaid  8tn  sec* 
tion,  it  not  only  does  not  appear  that  the  Legislature  used 
the  term  bank  note  in  the  restricted  sense  contended  for, 
but  the  reverse  appears;  for,  it  is  the  declared  will  pf  the 
Legislature  to'embrace  not  onjy  the  writing,  before  desig- 
nated in  that  section,  but  also,  **anj/  other  tvriting  or 
paper  of  vaiue^^^  which  last  description  would  certainly 
take  in  any  available  chose  in  action  called  a  bank  note, 
not  embraced  by  the  first,  should  the  general  term  be  re- 
stricted as  oontotulod  for.  Why  then  should  we  restrict 
the  term,  when  the  same  section  shews  that  it  may  be  fairly 
understood  in  its  enlarged  sense,  and  according  to  its  natu- 
ral meaning  ?  The  same  words  also  furnish  a  good  rule  for 
limiting  and  explaining  the  terms  **  warrant,  and  certifi- 
cate,'' before  mentioned,  which  mean  papers  of  that  des- 
cription, hieing  of  value,  and  capable  of  a  conversion.  W"e 
are  therefore  unanimously  of  opinion,  that  the  Indictment 
in  queslion  might  have  omitted  all  the  allegations  concern- 
ing the  banks  having  been  chartered,  the  offence  being  com- 
plete without  them. 

The  Court  ai^  also  unanimously  of  opinion,  thlat  the 
notes  when  produced,  must  appear  to  be  the  same  as  those 
charged  in  the  Indictment,  in  some  of  the  Counts  in  which 
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b)  Jets  of  1806,  ch.  10,  §  S>  Sec  2  Rev.  Code  of  IS08,  oh.  91,  p.  118. 

c)  Cummmg9  ▼.  The  Commonwealth,  ante,  p.  t28 1  The  Common-weaU/i  v. 
\o»etetf,  ante,  p.  154, 
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they  are  said  to  be  notes  parporting  on  their  face  ta  be, 
bank  notes  of  certain  banks,  &c. 

A  majority  of  the  Court  are  of  opinion,  that  the  charge 
'^  and  being  notes  of  banks  chartered,  &c.''  may  be  jeject* 
ed  as  surplusage.  These  words  may  be  rejected,  because  the 
sense  of  the  sentence  is  left  entire,  the  description  of  the 
notes  complete,  and  the  fact  constituting  the  offence  is  fully 
stated  without  them.  They  constitute  an  independent  alle- 
gation of  an  immaterial  fact,  and,  therefore,  need  not  be 
proved.-  This  Case  is  not  like  the  Case  of  The  Common* 
toealth  V.  ButtSy  in  this  Court,  ante^  p.  18,  where  the 
party  was  charged  with  unlawful  gaming  in  the  booth  of 
Skinner^  at  a  public  place,  and  proof  offered  of  the  offence 
baying  been  committed  at  the  booth  of  another  person,  was 
held  a  fatal  variance,  the  place  in  the  charge  mentioned 
being  a  constituent  part  of  the  offence  under  the  Law  to 
punish  earning  at  taverns,  and  other  public  places.  A  ma- 
jority of  the  Court,  therefore^  think  that  proof  of  the  Char* 
ters  of  the  banks  which  issued  the  notes  charged  in  the 
Indictment  to  have  been  stolen,  was  not  necessary.  The 
Writ  of  Error  is  therefore  denied,  without  deciding  the 
second  question  referred  by  the  jury  to  the  Court. 


Fbakcis  Lindsay  v.  The  CoHHoii wealth. 

A  JV*0&  Prosequi  entered  by  the  Attorney  for  the  Commonweidt^  and  a  con- 
sequent diseharre  from  cukody,  is  not  an  acquittal,  or  discharge  from  further 
proaeeation^  and  therefore  does  not  support  the  plea  of  auterfaiu  acquit. 

This  was  a  petition  for  a  Writ  of  Error  to  a  judgment  of 
the  Superior  Court  of  Law  for  Pittsylvania  county,  where- 
by the  petitioner  waa^  sentenced  to  the  Penitentiary  for 
seven  years,  for  stealing  a  gelding,  of  a  sorrel  colour,  the 
property  of  Charles  Kesee.  To  the  Indictment  filed  against 
him,  he  pleaded  auterfoita  acquit^  and  also  not  suilty. 
In  his  first  plea,  he  set  forth  that  he  was  on  the  14tn  Feb- 
ruary, 1883,  charged  on  oath  before  a  Justice  of  the  Peace 
with  having  stolen  a  certain  sorrel  horse,  the  property  of 
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Charles  Kesee :  that  he  was  arrested  by  the  warrant  of  the 
Justice,  who  committed  him  to  jail,  and  issued  bis  warrant 
to  summon  the  Justices  to  meet  on  the  21st  February,  for 
the  examination  of  the  fact  with  which  he  stood  charged: 
that  the  Court  was  held,  the  said  Francis  set  to  the  bar, 
in  custody  of  the  Jailor,  charged  toith  the  felony  afore- 
saidi  and  thereupon  the  said  Court  was  of  opinion,  that 
the  said  Francis  Lindsay  ought  not  to  be  remanded  to 
the  Superior  Court,  &c.  and  discharged  him  from  further 
prosecution  out  of  custody ^  which  he  is  ready  to  verify 
and  prove  by  the  record  thereof.  The  plea  then  avers  the 
identity  of  the  person  and  felony,  as  set  forth  in  the  Indict- 
mentf  and  record  of  the  Examining  Court,  and  concludes, 
**  wherefore,  since  the  said  Francis  Lindsay  hath  been 
heretofore  discharged  of  the  felony  aforesaid^  he  prays 
the  judgment  of  the  Court  here,  if  he  the  said  Francis 
Lindsay  should  be  again  charged  with  the  same  felony, 
of  which  he  hath  once  already  at  another  time  been  dis- 
charged." The  Attorney  for  the  Conmion wealth  replied, 
admitting  the  identity  of  the  person,  that  there  is  no  such^ 
record  as  in  the  said  plea  is  ailedged.  The  Court,  upon^ 
inspection  of  the  record  of  the  proceedings  of  the  Exam- 
ining Court,  decided  that  there  was  no  such  record,  to 
which  the  prisoner  excepted.  The  record  of  the  Examin- 
ing Court  contained  the  following  documents:  1.  The  war- 
rant of  commitment,  which  recites  that  the  prisoner  was 
charged  with  having  stolen  a  certain  sorrel  horse,  the  pro- 

Jerty  of  Charles  Kesee.  2.  The  warrant  summoning  the 
ustices,  which  recites  that  Francis  Lindsay  was  this  day 
committed  to  jail,  and  it  appearing  to  the  Justice  that  the 
felonious  offence  with  which  he  stands  charged,  ought  to 
be  examined  into,  &c.  3.  The  proceedings  of  the  Court, 
as  follows:  **  At  a  Court  held,  &c.  for  the  examination  oif 
Francis  Lindsay y  charged  toith  felony.  Present,  &c. 
The  said  Francis  Lindsay  was  led  to  the  bar,  in  custody 
of  the  Jailor  of  this  county,  and  thereupon  the  Attorney 
for  the  Commonwealth,  with  the  assent  of  the  Court,  saith 
he  will  not  prosecute  further  in  behalf  of  the  Common- 
wealth, against  the  prisoner.  Whereupon  the  prisoner  is 
discharged  from  custody." 

The  issue  on  the  plea  of  not  guilty,  was  tried,  and  the 
prisoner  convicted.  The  petitioner  insisted  before  this 
Court,  that  there  was  error  in  not  supporting  his  plea  of 
auterfoits  acquit. 
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The  Act  of  Assembly  is  in  the  following  words:  *'If 
any  person  charged  with  any  crime  or  offence  against  the 
Commonwealtby  shall  be  acquitted  or  discharged  from  fur- 
ther prosecution,  by  the  Court  of  the  County  or  Corpora- 
tion in  which  the  offence  is,  or  may  by  Law  be  examinable, 
he  or  she  shall  not  thereafter  be  examined,  questioned,  or 
tried  for  the  same  crime  or  offence,  but  may  plead  such 
acquittal  or  discharge  in  bar  of  any  other  or  further  exam- 
ination or  trial  for  the  same  crime  or  offence.'' 

Per  Curiam.  A  Nolle  Prosequi  entered  by  the  Attor* 
ney  for  the  Commonwealth,  and  a  consequent  discharge 
from  custody  by  the  Court,  is  not  an  acquittal  or  discharge 
from  further  prosecution.  The  plea  was  therefore  not  sup- 
ported, and  there  is  no  error.     Writ  of  Error  refused. 
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Joseph  Timberlake 

r. 

John  B.  Benson,  Adm'r.  of  John  Benson,  decM. 

When  ao  fldminittrator  Defendant  plendt  the  tmele  plea  oC  *'tvSkj  ndmmiater- 
ed/'  and  ibe  iuue  b  foand  for  him,  the  Plaintiff  ought  to  have  judgment  for 
debt,  and  ootU,  when  aatett^  ke.  and  the  Defendant  ouf^t  to  nave  a  judg- 
ment againit  the  Plaintiff  for  the  .$imcra/ eotts*  of  the  aetioo. 

When  the  Defendant  administrator  pleads  *<  JVon  Mtttmbnt,'*  and  «  fully  ad- 
ministered,'* and  the  first  is  found  tor  the  Pbuntiff,  and  the  second  for  the  De- 
fendant, the  judgment  ought  to  be  for  the  PUintiff  for  the  debt  and  oostSy 
gutmdo,  ke.  and  the  Defendant  ought  to  ha?e  a  judgment  ibr  the  separate 
oosts  of  the  second  issue. 

If  the  Defendant  pleads  both  pleas,  and  the  Plaintiff  dedioes  replying  to  the 
plea  of  "fully  administered/'  or  having  replied  to  it,  withdraws  it  without 
subjecting  the  Defendant  to  costs  by  doing  so ;  and  the  first  issue  is  then  found 
for  the  Plaintiff,  he  ought  to  have  a  judgment  Cbr  his  debt  and  coMs,  quando, 
fee.  and  the  Defendant  is  not  entitled  to  any  eosis. 

If  a  Plaintiff  having  replied  to  the  plea  of  **  fully  adminbtered,"  afterwards 
withdraws  his  replicaiion,  by  consent  of  the  Court,  the  Defendant  may  of" 
thctt  time  object  to  it,  unless  on  the  terms  of  the  Plaintiff's  paying  the  costs 
occasioned  by  that  replication.  If  he  neglects  to  do  so,  it  will  be  construed 
into  an  admission  that  he  is  not  entitled  to  recover  an^,  and  there  will  be  no 
judgment  at  any  future  Term  for  his  separate  coats,  if  the  first  issue  on  the 
plea  of  JVbit  Atntrnpeit  m  found  against  him.  ^ 

This  18  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Spottsylvania  county.  The  Case  is  stated  in  the 
opinion  expressed  by  the  Court 

'  Brockenbroughy  J.  delivered  the  opinion  of  the  Court: 

The  Plaintiff  brought  an  action  of  Indebiiaius  •Sssump- 
sit  against  the  Defendant,  for  work  and  labour  done  by  the 
Plaintiff,  for  the  Defendant's  intestate.  At  the  first  Term 
after  the  o£Bce  judgment,  the  Defendant  pleaded  Non  ^s^ 
sumpsii.  At  the  next  Term  thereafter,  the  Defendant 
pleaded  ''fully  administered,^'  to  which  the  Plaintiff  re* 
plied  generally,  and  issue  was  joined.  The  Cause  was 
then  continued -for  four  Terms,  and  at  the  fifth  Term,  the 
PlAitiff  withdrew  his  replication  to  the  plea  of  **  fully  ad- 
ministered," and  admitted  on  the  record  that  the  Defen- 
dant had  administered  the  assets  of  his  intestate.  A  jury 
then  found  the  first  issue  for  the  Plaintiff. 

The  Court  made  the  following  order  of  adjournment  to 
this  Court.  '<  This  Court  being  of  opinion,  that  some  mo- 
dern authorities  in  England,  in  the  Courts  of  King's  Bench' 
and  Common  Pleas^  have  rendered  the  Law  OTubtful  on 
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(he  subject  of  castSj  where  an  administrator  hath  pleaded 
the  general  issue,  and  also  the  plea  of  fully  administered, 
in  those  cases  where  the  first  plea  is  found  against  him,  and 
the  second  is  found  for  him;  doth  for  that  reason  adjourn 
to  the  General  Court  the  following  Questions,  arising  from 
the  verdict,  and  acknowledgment  of  the  Plaintiff  that  the 
Defendant  has  fully  administered:  1.  Ought  a  judgment 
to  be  rendered  against  the  Defendant,  not  only  for  the  da* 
mages  assessed  by  the  jury,  but  for  the  Plaintiff's  costs  of 
the  action,  to  be  levied  of  the  goods  of  the  intestate,  be. 
guando  acciderint  ?  2.  Or  ought  a  judgment  to  be  ren- 
dered for  the  Plaintiff  for  the  said  damages,  to  be  levied  of 
the  intestate  guando  acciderint^  and  a  iudgment  be  ren* 
dered  for  the  Defendant  against  the  Plaintiff  for  his  costs 
of  the  action  ?  3.  Or  ought  a  judgment  to  be  rendered 
against  the  Defendant  for  costs  de  bonis  intestati,  si  non 
de  bonis  propriis  ?  4.  Where  an  administrator  has  only 
pleaded  the  single  plea  of  fully  administered,  which  is 
found  for  him,  ought  he  to  recover  a  judgment  against  the 
Plaintiff  for  his  costs  of  the  action  ?" 

This  Coart  has  examined,  and  maturely  considered,  all 
of  the  authorities  in  the  English  Courts, (a)  which  are  ac- 
cessible to  them,  (some  of  which  seem  to  be  discordant 
with  others,)  and  also  a  late  Case  decided  in  the  State  of 
New  York,  [19  Johns.  266,]  and  have  eome  to  the  follow- 
ing conclusion: 

When  an  administrator  pleads  the  single  plea  ot  fully 
administered^  on  which  the  Plaintiff  takes  issue,  and  the 
issue  is  found  for  the  Defendant,  the  verdict  is  conclusive 
proof  that  the  Defendant  has  not  present  assets:  but  as  the 
piea  is  an  acknowtedgroent  that  the  intestate  is  indebted  to 
the  Plaintiff,  and  the  verdict  is  not  conclusive  that  the  De- 
fendant may  not  have  future  assets,  the  judgment  ought 
to  be  rendered  for  the  Plaintiff  for  his  debt,  and  costs,  to 
be  levied  of  the  goods  of  the  intestate,  guando  acciderint; 
but  as  the  Defendant  has  supported  his  issue,  and  to  main- 
tain the  oniy  plea  which  he  pleaded,  has  been  subjected  to 
costs,  he  ought  to  have  a  judgment  for  the  general  costs 
of  his  defence  against  the  Plaintiff. 


ia)  Detam  <  Orimp  6f  «/.  export.  «  Wm.  Bbekstooe,  1875 ;  /fewWey  ▼. 
BytteU,  ex'or.  \t  B«tt,  J3«  %  H^g  ▼.  Qraham,  4  Taunt.  135  yDe  Tlnm  ▼. 
Andrade^  tdmV.  ChiUv't  Beporta.  629,  Note  A. ;  Edmardt  t.  Bethd,  ex'x.  of 
.Be«&<^  1  Bm.  <c  AUenoD,  )i547 
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When  the  Defendant  pleads  Non  Assumpsit y  mi/ulfy 
administered^  and  issue  is  taken  on  both,  and  both  tried; 
and  the  first  issue  is  found  for  the  Plaintiff,  and  the  second 
for  the  Defendant,  the  judgment  ought  to  be  for  the  Plain- 
tiff, as  in  the  former  case,  because  as  he  is  obliged  to  come 
into  Court  to  establish  a  debt  due  to  his  intestate,  he  ought 
to  recover  not  only  his  debt,  but  his  costs  also,  out  of  the 
future  assets;  but  as  the  Defendant  has  supported  his  se- 
cond plea,  he  ought  to  have  a  judgment  for  the  costs  which 
he  has  expended  in  supporting  that  issue,  that  is,  for  his 
separate  costs  of  that  issue. 

If  the  Defendant  pleads  both  pleas,  and  the  Plaintiff  de- 
clines to  reply  to  the  plea  oi  fuUy  administered^  admit- 
ting the  truth  of  it;  or  if  he  replies  to  the  plea,  and  after- 
wards withdraws  it,  without  having  subjected  the  Defen- 
dant to  any  costs  in  support  of  his  said  plea,  by  which 
withdrawal  he  also  admits  that  the  Defendant  has  fully 
administeredj  in  such  case  the  Plaintiff  is  entitled  to  his 
judgment  for  debt  and  costs  quando  acciderinty  and  the 
Defendant  is  not  entitled  to  any  judgment  for  his  costs. 

In  the  present  case,  the  Plaintiff  having  first  replied  to 
the  plea  of  fully  administered^  but  haVing  subsequently 
withdrawn  that  replication,  and  admitted  that  the  Defen- 
dant had  fully  administered,  whereby  it  became  unneces- 
sary to  try  the  issue,  the  Defendant  is  not  entitled  to  a 
judgment  for  his  costs.  It  is  true,  that  in  this  case,  a  con- 
siderable time  elapsed  between  the  period  of  the  Plaintiff's 
replying  to  that  plea,  and  his  withdrawing  it,  but  it  does 
not  appear  that  the  Defendant  was  thereby  subjected  to  any 
costs. 

If  that  delay  did  occasion  him  any  costs,  he  ought,  whea 
theTlaiHtiff  applied  to  the  Court  for  leave  to  withdraw  his 
replication,  to  have  objected  to  it,  unless  upon  the  terms 
of  his  paying  the  costs  occasioned  by  that  replication  hav- 
ing been  filed.  That  was  the  fit  and  proper  time  for  such 
application.  His  neglect  to  apply  for  his  costs  in  due 
time^  must  be  construed  as  an  admission  that  he  was  not 
entitled  to  recover  any. 

Upon  the  whole  matter,  the  Court  is  of  opinion,  that  the 
following  be  rendered  as  the  judgment  of  this  Court: 

<*This  Court  is  of  opinion,  and  doth  decide,  in  answer 
to  the  questions  propounded  by  the  Superior  Court:  1.  That 
a  judgment  ought  to  be  rendered  against  the  Defendant^  not 
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only  for  the  damages  found  by  the  jury,  but  for  the  Plain- 
tiff's costs  of  the  action,  to  be  levied  of  the  goods  of  the 
intestate,  fcc.  quancto  <icciderint,  2,  That  in  this  case^ 
a  judgment  ought  not  to  be  rendered  for  the  Defendant 
against  the  Plaintiff,  for  his  costs  of  the  action.  3.  That 
the  third  question  need  not  be  answered.  4.  That  when 
an  administrator  pleads  the  single  plea  of  fully  administer- 
ed, which  is  found  for  him,  although  the  Plaintiff  ought  to 
have  a  judgment  for  his  debt  and  costs,  quando  acciderint^ 
yet  that  the  Defendant  should  recover  a  judgment  against 
the  Plaintiff  for  his  general  costs  of  the  action:  and,  more- 
over, that  when  an  administrator  pleads  Non  Jissumpsitj 
and  fully  administered,  both  of  which  heing  tried,  the  first 
is  found  for  the  Plaintiff,  and  the  second  for  the  Defendant, 
judgment  ought  in  like  manner  to  be  rendered  for  the 
Plaintiff,  for  his  debt  and  costs,  quando^  and  for  the  De- 
fendant against  the  Plaintiff,  for  his  separate  costs  of  the 
second  issue:"  which  is  ordered  to  be  certified,  &c. 


Thomas  M.  Randolph,  Governor,  &c 
IsoM  L.  Brown,  James  Roach  &  William  M'Bee. 

A  reeogntznnee  had  been  entered  into  by  the  Defendant  to  keep  the  peaee  ge- 
nerally, and  partioulari?  towards  J.  S.  llie  Sd.  Fa.  iwaed  on  tha  recoe- 
niZHuce  mevely  set  forth  that  the  Defendant  had  failed  to  perform  the  concU- 
tion  of  thtrsaid  reeogriizanee.  Thw  Sd.  Fa.  it  defeetive  in  not  staling  how, 
or  m  -what^  he  had  h^oken  his  reoognizanee,  and  it  ought  to  be  quashed. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
JLaw  for  Morgan  county. 

White^  J.  stated  the  Case,  and  delivered  the  opinion  of 
the  Court: 

Isom  L.  Broum^  James  Roach^  and  William  M^Bee, 
entered  into  a  recognizance  to  the  Governor,  conditioned 
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for  the  said  Brown^s  keeping  the  peace,  and  being  of  good 
behaviour  towards  all  the  citizens  of  this  Commonwealth, 
and  particularly  towards  SamuelJackson.  Upon  this  re- 
cognizance a  Scire  Facias  issued  against  the  cognizors, 
assigning  for  cause  of  issuing  it,  that  said  Isom  L.  Brown 
had  failed  to  perform  the  condition  of  the  said  recogni- 
zance, without  stating  how,  or  in  what  he  had  broken  it. 
To  this  Sci.  Fa,  the  Defendant  pleaded  not  guilty,  and 
issue  was  joined.  But  afterwards  the  Counsel  for  the  De- 
fendants moved  the  Court  to  quash  the  said  Set,  Fa.  for 
its  uncertainty,  and  the  Court  deeming  it  insufficient,  did 
quash  it  Whereupon  the  Attorney  for  the  Plaintiff  ex- 
cepted, and  afterwards  moved  the  said  Superior  Court  for 
a  Writ  of  Error;  and  the  Judge  of  that.  Court  deeming 
sundry  questions  arising  in  the  said  Case  to  be  novel  and 
difficult,  adjourned  them  to  this  Court  for  decision.  And 
this  Court  having  seen,  and  inspected  the  record  of  the 
said  adjourned  Case,  doth  decide,  that  the  said  Sci  Fa.  is 
defective  in  this,  that  it  does  not  set  forth  nor  aver,  in 
what  particular  the  said  Isom  L,  Brown  had  broken  the 
condition  of  the  said  recognizance,  and  that  for  this  reason 
it  was  rightfully  quashed.  This  decision  renders  it  unne- 
cessary to  consider  the  other  points  adjourned. 
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Brookes  Bakbr  v.  The  Commonwealth. 

A  protecntortn  an  Inforniation  for  aisault  and  batteiy,  who  b  liable  for  thd 

costs,  i«  a  eonnpetem  witnett  for  the  Commonwealth.' 
After  a  verdi«t  dir  the  Commonwealth,  and  the  appliaation  of  the  Defendant  for 

a  new  trial  over*niled,  the  W^'oart  may  rij^hily  refuse  to  permit  the  evidenaa 

given  on  the  trial  to  be  spread  on  the  record. 
A  Judge  io  vaeMion  may  not  award  a  Writ  of  Error  in  a  Criminal  ease. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Prince  Edward. 

PTAilef  J.  stated  the  Case^  and  delivered  the  opinion  of 
the  Court:  ,  ^ 

The  petitioner,  Brookes  Baker^  was  presented  by  a 
Grand  Jbry,  duly  impannelled  and  sworn  in  a  Court  of 
Quarter  Sessions  of  the  county  of  Prince  Edward,  for  an 
assault  and  battery,  committed  on  a  certain  Nancy  Davis. 
Upon  this  Presentment,  an  Information  was  duly  and  pro* 
j)erly  filed  by  order  of  that  Court;  an  issue  joined  on  the 
plea  of  '^DOt  guilty/'  and  that  issue,  found  for  the  Com^- 
monwealth. 

On  the  trial  of  this  Case,  the  Attorney  prosecuting  for 
the  Commonwealth,  produced  the  said  Nancy  Davis  as  a 
witness,  to  whose  admission  the  Defendant's  Counsel  ob* 
jeeted,  because  the  Presentment  was  found  on  her  voluo- 
tary  information,  and  she  was  answerable  for  the  costs; 
Tvhich  objection  was  ^ver-ruled,  and  an  exception  taken. 

After  the  verdict  was  rendered,  the  Counsel  for  the  said 
Defendant  moved  the  Court  for  a  new  trial,  which  was  re- 
fused; whereupon,  he  moved  the  Court  for  leave  to  tak« 
down  the  evidence  given  on  the  trial,  and  spread  it  on  the 
record;  which  motion  was  also  over-ruled. 

Under  these  circunrstances,  he  applied  in  vacation  to^ 
and  obtained  from,  a  Judge  of  the  General  Court,  a  Writ 
of  Error  and  Supersedeas;  and  afterwards,  at  the  April 
Term,  in  the  present  year,  the  said  Superior  Court  adjoyrn- 
ed  the  following  questions  arising  in  the  said  cause,  to  this 
Court,  for  novelty  and  difficulty: 

1.  Is  the  prosecutrix  a  competent  witness  to  prove  the 
offence  stated  in  the  Information  ? 

2.  Ought  the  County  Court,  under  the  circumstances,  and 
at  the  time  sta^d,  to  have  spread  the  evidence  on  tl^e  re- 
cord ?        - 
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3.  May  ft  Judge  in  vacation  ord^  a  Writ  of  ikror,  99 
was  done  in  this  cause  ? 

Whereupon,  this  Court  having  maturely  considered  the 
premises,  doth  unanimously  decide: 

1.  That  the  prosecutrix  is  a  competent  witness  to  prov^ 
the  offence  stated  in  the  Information. 

2.  That  the  said  County  Court  ought  not,  under  the  cir- 
cumstances, and  at  the  time  stated,  to  have  spread  tlie  evi- 
dence on  the  record. 

3.  That  a  Judge  may  not  in  vacatioi\  award  a  Writ  of 
Error. 

All  of  which  is  ordered  to  be  certified  to  the  said  Supe- 
rior Court. 


Hill  Garter  v.  The  Gohhonwealtu. 

The  diseontiDiianee  of  a  Ferry,  is  a  penalty  vhich  the  Law  attaehei  to  the  fiiU* 
are  of  the  Perry  deeper  to  exereisriu*  privilege  of  keeping  aghii  Ferry  t  it 
ii  not  an  offence,  mueh  len  an  indictable  offenee.- 

This  was  a  Writ  of  Error  panted  by  this  Court  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Charles  City  coun- 
ty. The  Plaintiff  in  the  Writ  was  indicted  at  the  Septem- 
ber Term,  1818,  for  that  he,  within  twelve  months  next 
preceding  the  2l8t  September,  1:818,  to  wit:  on  the  1st  day 
of  July,  1818,  at  the  county  aforesaid,  not  regarding  the 
Laws  and  Statutes  of  the  Commonwealth,  but  intending  to 
violate  the  same,  with- force  and  arms,  did  not  keep  suffici^ 
ent  boats  and  hands  at  the  public  Ferry  from  Shirley  to  City 
Point,  for  the  convenience  of  setting  over  persons,  carria- 
ges, chairs  and  horses,  from  the  said  Ferry  at  Shirley  to  City 
Point,  opposite,  and  did  wholly  discontinue  the  said  Ferry, 
duly  established  by  Law,  he,  the  said  ffill  Carter^  not 
having  obtained  from  the  County  Court  of  Charles  City  per- 
mission to  discontinue  the  said  Ferry,  and  atill  does  discon- 
tinue and  refuse  to  keep  the  said  Ferry  contrary  to  the  Sta-- 
tute,  &c*  The  Defendant  pleaded  not  guilty,  and  the  jury 
found  for  the  Commonwealth,  and  assessed  the  fine  of  the 
Plaintiff  in  |3rror  to  twenty  dollars,  and  thet^ourt  render- 
ed a  judgment  against  him  for  the  fine. 
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He  petitioned  this  Court  for  a  Wrif  of  Error,  alledgirrg, 
that  he  was  indicted  for  an  act  not  indictable,  and  that  no 
offence  against  the  Law  is  charged  in  the  Indictment  The 
Writ  of  Error  was  awarded. 

The  Statute  (a)  directs,  that  all  Ferries  whidi  shall  be  dia* 
used  and  unfrequented  for  the  space  of  two  years,  shall  be 
discontinued^  unless  necessary  boats  and  Ferry-men  are 
prepared  for  the  same  within  six  months  after  the  expira- 
tion of  the  said  two  years.  The  discontinuance  is  the  pe- 
nalty  which  the  Law  attaches  to  the  failure  of  the  Ferry- 
keeper  to  exercise  his  privilege  of  keeping  the  Ferry;  and 
there  is  no  Law  which  makes  the  discontinuance  an  offence^ 
much  less  an  indictable  oflfence. 

Another  Act  (ft)  imposes  a  fine  of  two  dollars,  (to  be  re- 
covered before  a  Justice  of  the  Peace  by  Warrant,)  on  the 
keeper  of  a  Ferry,  for  refusing  to  set  over  any  person  in  a 
reasonable  time  after  application  to  him  made. 

*  By  the  whole  Court,  judgment  reversed. 


(a)  Rev,  C9<k  of  179^  oh.  116,  ^  10,  11 ;  8  Rev,  Code  of  1819,  ch.  99^^ 
4  as,  £4,  p.  860. 

ib)  8  Rev.  Code  of  180e>  eh.  105,  §  7,  p.  ISS ;  8  Rev,  Codg  of  1819,  <^* 
«,^7,p.  963. 
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William-  Rasnick  v.  The  Commonwealth. 

An  Indietment  which  chiu^ite*  »  prisoner  with  the  ofkntea  of  Htlseljr  nitkJiif^, 
forcing  »n(l  eou»terft*iting ;  of  oausinj;  and  prcKsuriii^  lo  be  fatiely  made,  fsrstrd 
and  countf  rteite<t\  and  of  williagly  acliiig  and  assiiting  in  the  6aid  bUe  making;, 
forging  and  oounterf(4ling,  is  a  good  Indictment,  though  all  of  these  ehargea 
are  contained  in  a  jingle  Gouhl  :  the  wori«  of  the  Staiate  being  ponued^ 
and  there  being  a  general  verdict  of  guiltivjudgoieut  ought  not  to  be  ar- 
rested on  the  ground  that  the  offences  are  (Uslinet. 

If  the  pnieurers  or  aklers  are  net  pre»efU,  they  are  aeaetsaries,  and  mast  be- 
indicte*!  8|i«cifieall>'  as  such,  nor  cnuld  tbej  be  indieted  under  such  an  ludiot- 
ment  as  this,  but  where  thev  are  preserUtihvj  are  principals  b  the  second 
degree,  and  the  Law  making' thetn  equsllj  guilty  wkh  the  aetoal  ^OfK*^t  there 
is  uo  objection  to  uniting  in  one  Count  sooh  an  oifenee  With  that  uTprinopal 
in  the  first  degree. 

After  vehlict  on.sucl^  Indictment,  the  Cout  t  most  be  understood  ■»  charging 
the  urtieurer  juid  aider  as  prinei|ials  in  the  sec^ond  dt-gpee. 

One  wlio  brighten$  base  pieces  (which  are  brought  to  hiro  ready  fonnt'd,  with 
the  impression  and  ap|>earance  of  dollar^  except  that  they  are  of  a  dark 
odour,  like  lead,  aiul  not  then  passable  )  bj  btiilitig  them  io  a  ley,  and  rubbing 
them  with  woolen  einth/and  aUbje oting  them  to  oUier  processes,  thereby  ren- 
dering them  by  their  resemblance  to  real  dollars,  more  fit  for  circulation,  it 
guilty  ol'  counterfeiling.  lie  completes  the  affeiice,  and  thereby  suhjecti  to 
die  penalties  of  the  Act,  not  only  himself,  but  all  who  adted  a  pait.  and  isero 
present  assbting  at  the  transaction  from  begiiming  to  end,  or  who  did  any 
thine  thoug^ht  necessary  by  themselves  to  impose  on  the  public,  by  making 
the  base  coin  resemble  the  uite.  * 

This  was  a  Writ  of  Error  to  a  jurtp;m«nt  of  the  Suf^n'or 
Court  of  Law  for  Russell  county,  whereby  the  Plaintiff  in 
error  was  sentenced  to  imprisonment  in  the  Penitentiary 
for  the  term  of  ten  years.  The  Case  was  fully  argued  by 
Mr.  Leigh^  for  the  Plaintiff,  and  the  Attorney  General  for 
the  Commonwealth,  but  it  is  deemed  unnecessary  to  report 
those  arguments,  as  they,  and  the  authorities  cited,  are  ad- 
verted to  in  the  opinion  of  the  Court. 

Richard  E.  Parker^  J.  delivered  the  opinion  of  ihe 
Court: 

In^his  Case,  the  prisoner,  and  two  other  persons,  (Pf^ii' 
Ham  j^rvin  and  Rachel  Rasnicky)  were  joiirtly  indicted 
under  the  first  seetioh  of  the  Act  of -Assembly,  intituled, 
**  An  Act  reducing  into  one  the  several  Acts  for  punishing 

Persons  guilty  of  certain   thefts  and   forgeries,"  &^.(a) 
'he  Indictment  charged  that  they  **  seventy-five  pieces  of 
false,  counterfeit,  and  base  money,  and  coin,  of  pewter^ 


(o)  t  Rev.  Code  of  1819,  oh.  154,  p.  578. 
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lead»  tin  and  other  tn\xi  metalsy  of  the  likenesa  and  aiinU 
litude  of  the  good,  le^al  and  current  roonej  and  silver  coin 
within  thU  (>ommonweaUh,  called  Spanish  otilled  dollars, 
then  and  there  falsely  and  feloniously  did  falsely  make, 
forge,  and  counterfeit,  and  did  cause  and  procure  to  he 
falsely  made,  forged  and  counterfeited,  and  did  willingly 
act  and  assist  in  the  said.&tse  making,  forging  and  couq'- 
terfeiting,  against  the  form,  &lo/' 

This  is  the  only  Count  in  the  Indictment,  and  upon  this 
he'  was  separately  tried  and  convicted. 

By  the  evidence  which  is  spread  on  the  record  in  a  Bill 
of  Exceptions  to  the  opinion  of  the  Court  over-ruling  a . 
motion  for  a  new  trial,  it  appears  that  Ervin  brought  the 
base  coin  to  the  house  oiJohn  Basnick,  where  the  prisoner 
was,  and  that  the  pieces  had  then  the  impression  and  ap- 
pearance of  perfect  dollars^  except  that  they  were  of  a  dark 
colour,  about  the  colour  of  lead,  (and,  consequently,  not 
then  passable:)  that  the  prisoner  had  prepared  a  ley  in  which 
he  boiled  them,  and  after  carrying  them  through  several 
processes  of  this  nature,  and  rubbing  them  with  a  woolen 
rag,  in  order  to  perfect  them  for  circulation,  the  dollars 
looked  brighter  than  -before,  and  bore  a  more  striking  re- 
semblance to  the  real  coin;  such  a  resemblance,  indeed,  as 
induced  the  jury  whose  province  it  is  to  decide  that  faGt,(6) 
to  find  the  prisoner  guilty  of  counterfeiting. 

After  the  prisoner's  conviction,  his  Counsel  moved  first, 
for  a  new  trial,  on  the  |in*ound  that  the  facta  proved  against 
him  amounted  to  no  offence  within  the  above  recited  Act, 
because,  as  was  alledged,  the  money  when  brought  to  him 
having  received  its  shape  and  impression,  the  offence  of 
making^  forging  and  counterfeiting  it  was  complete  before 
h^  had  any  agency  in  the  transaction:  being  over^ruled  in 
that  motion,  hi^  next  filed  errors  in  arrest  of  the  judgment, 
jdledging  that  the  Indictment  was  radically  defeetive  in 
uniting  several  distinct,  and  incompatible  ofiences  in  one 
Count,  to  wit:  the  crime  of  making  base  coin,  of  causing 
and  procuring  it  to  be  made,  and  of' assisting  in  making  it 
without  staling  who  he  had  assisted.  But  the  Court  re** 
'  fused  to  arrest  the  judgment,  and  pronounced  sentence  on 
the  prisoner  according  to  the  verdict  of  the  jury^  and  a 
Writ  of  Error  being  awarded  to  its  opinion,  at  our  last 


(b)  1  JEtuf%  t>owa  Law,  p.  l(j^  S  t^- 
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Term,  and  fully  argued  at  this,  the  Case  now  stands  for 
the  final  Judgment  of  the  Court. 

It  has  been  strongly  urged  in  support  of  the  objection  to 
the  suflictency  of  the  Indictment,  that  it  not  only  embraces 
distinct  and  separate  offences  in  one  Count,  but  it  confounds 
principal  and  accessorial  guilt,  by  uniting  the  charge  of 
causing  and  procuring  ba^.coin  to  be  made,  with  that  of 
an  actual  making  of  it,  which  it  is  argued  is  not  only  op- 
posed to  well-settled  principles,  but  unsupported  by  any 
form  of  an  Indictment. 

Conceiving  it  to  be  an  established  rule;  that  in  general, 
if  an  Indictment  pursues  the  woi*ds  of  a  Statute  in  describ- 
ing an  offence,  as  this  does,  it  is  sufficient,  we  were  sur- 
prised to  hear  it  asserted  that  no  similar  form  could  be 
found  in  the  English  books  under  Statutes  like  our  own. 
Upon  examining  them,  we  have  found  several.  Thus  in 
C kitty ^{c)  there  is  a  Count  under  45  Oeo,  S,  ch.  89,  <*  for 
that  me  prisoner  did  falsely  make,  forge  and  counterfeit, 
and  cause  and  procure  to  be  falsely  made,  forged  and  coun- 
terfeited, and  willingly  act  and  assist  in  the  false  making, 
forging  and  counterfeiting,  a  certain  promissory  nOte,"^c. 
pursuing  the  very  words  of  the  Statute,  as  the  Count  un- 
der consideration  does:  and  many  simikr  forms  are  found 
in  the  subsequent  pages  of  the  same  book.(af)  And  in  the 
second  volume,  (e)  is  a  Case  in  which  the^  prisoner  is  charged 
under  52  Oeo.  3,  ch.  138,  with  "feloniously  making  and 
counterfeiting,  and  causing  and  procuring  to  be  made  and 
counterfeited,  and  willingly  acting  and  assisting  in  the 
making  and  counterfeiting  one  medal  called  a  bank  token.'' 
No  one  ever  thought  of  questioning  the  sufficiency  of  these 
Indictments,  and  yet  the  dne  at  bar  seems  to  haye  been  an 
exact  copy  from  them.  Nor  are  they  liable  to  the  objec- 
tion of  uniting  accessorial  guilt  with  the  guilt  of  a  principal, 
for  the  prisoners  are  charged  as  aiders  and  abettors  at  the 
fact.  If  the  procurers  or  aiders  ^re  not  present  at  the 
time^  they  must  be  rndieted  specifically  as  accessories,  nor 
could  they  be  convicted  under  this  fprm  of  Indictment,  (y) 
and  this  renders  it  impossible  that  the  guilt  of  principal  and 
accessory  properly  understood  should  be  confounded,  or 


[c)  S  ChiUy't  Cr.  Law,  p.  1049. 

hh  md.  p.  t048, 1052. 

>)  S  ChUty'B  Cr.  Law.  p.  107. 

[/)  3  C/dtt^,  1039  i  a  £<Mt't.  Cr.  Law^  974. 
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that  any  ot  the  absurdities  alluded  to  by  the  Counsel,  can 
occur.  The  Law  makes  the  aiders  and  procurers  of  the 
-for^ry  equally  guilty  with  the  actual  offender^  and  where 
they  are  charged  in  the  words  of  this  Indictment,  they  are 
to  be  taken  as  principals  tn  the  second  degree,  that  is,  as 
.  present «t  the  time,  and  no  objection  is  perceived  to  uniting 
in  one  Count  such  an  offence  with  the  offence  of  principal 
ixi  the  first  degree.  When  an  offender  present  aiding  and 
abetting  was  considered  only  as  an  accessory  to  the  fkct, 
^Faster,  347,]  the  objection  might  have  been  sustained, 
but  since  all  persons  present  aiding  and  at>etting,  are  now 
taken  as  principals,  there  can  be  no  impropriety  in  uniting 
the  offences,  when  by  the  Law,  those  who  commit  them, 
are  made  equally  guilty,  and  liable  to  the  same  punishment. 
For  these  reasons,  we  are  all  of  opinioo,  that  the  Indict- 
ment is  sufficient.        ^ 

The  second  question  argued  at  the  Bar,  was  the  propri- 
ety of  granting  the  prisoner  a  new  trial  upon  the  evidence 
spread  on  the  record.  Without  deciding  whether  the  Judge 
did  right  in  permitting  this  practice,  or  ought  only  to  have 
certified  the  facts  proved  by  the  evidence,  we  have  corfsi- 
dered  the  objections  made  to  the  conviction  of  the  prison- 
er, and  have  come  to  the  conclusion  that  such  conviction 
was  proper. 

The  objections  are,  that  the  evidence  does  not  prove  any^ 
offence  punishable  by  our  Act;  that  the  b^se  money  was 
made  by  Ervin  before  the  prisoner  saw  it;  that  Ertnn  might 
have  been  found  guilty  of  the  false  making,  if  the  prisoner 
had  never  meddled  with  it  at  all;  that  the  prisoner,  there- 
fore, could  not  be  found  guilty  of  making^,  &c.  what  was 
already  completely  made  by  another;  that  he  only  colour- 
ed and  brightened  the  dollars,  which  is  a  different  offence 
from  the)  offence  of  making  or  counterfeiting  them,  inso- 
Biuch  that  the  Statute  of  26  Edward  3,  ch.  5,  against  coun- 
terfeiting, was  held  not  to  embrace  the  offence  of  colouring 
and  brightening,  but  that  it  was  found  necessary  to  pass  a 
new  Statute,  viz:  that  of  8  and  9  William  3,  ch.  26,  %  4,  to 
punish  the  crime.  To  prove  these  last  positions,  we  were 
referred  to  6  Bac.  Jihr.  p. 520^3,  title  **  TVca^on,'^  letter  I. 

These  objections  afe  specious,  and  induced  the  Court  at 
the  last  Term  to  grant  the  Writ  of  Error,  but  upon  eonsi^ 
deration,  we  are  all  of  opinion  that  they  are  not  tenable. 

The  expressions  in  our  Act-  are  broader  than  those  in  the 
Statute  01  tldiv(»rd^  and  might  therefore,  perhaps,  receive 
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a  broader  construction;  but  we  do  not  rely  upon  that  By 
the  .Sitatute  of  Edward^  ther^  must  hav«  been  a  complete 
counterfeiting;  at  least,  to  such  a  degree  of  resemblance  as 
■tight  in  circulation  ordinarily  impose  uj}on  the  world*  If 
the  Act  Wats  only  preparatory  to^  and  in  the  progress^of  ac* 
tually  counterfeiting  the  coin,  it -was  not  treason  under  the 
Statute  of  Edward.(f()  Therefore,  the  StatuMs  of  8  and  8 
FFilliam  3,  ch.  26,  §  4,  was  passed,  which  punished  thp 
inchoate  •offence  of  colouring,  although  by  such  colouring, 
the  money  might  not  in  its  then  state  pass  current.  This 
is  proved  by  fVilliam  Case*s  Case, (A)  who  was  convicted 
under  this  Statute,  of  colouring  base  coin  to  the  appearance 
-of  lead,  and  which,  in  its  then  state,  the  jury^found  would 
not  pass  current  The  question  was,  whether  this  offence 
was  complete,  inasmuch- as  the  colour  of  silver  had  not 
been  produced  in  any  of  the  coins.  The  Counsel  for  the 
Crown  argued,  that  if  the  bolour  of  silver  had  been  pro- 
duced, it  would  have  been  treason  under  the  Statute  oi  JSd^ 
umrdy  and  that  the  Statute  of  S  and  9  William  3,  was  made 
to  punish  the  inchoate  offence,  which  before  was  not  pun-^ 
ishable,  and  in  this  position  they  are  sustained  by  the 
Court,  •.    . 

We  have  no  such  Statute  as  th^t  of  8  and  9  Wm,  3;  and, 
theiefore,  if  the  dollars  had  not  been  afterwards  brighten- 
ed by  the  prisoner  to  the  similitude  of;real  dollars,  but-had 
been  found  in  their  then  state,  Ervih  for  his  first  acts  could 
not  have  been  convicted  under  our  Law,  if  it  is  to  receive 
the  same  construction  as  the  Statute  of  Edward.  For, 
the  dollars,  as  in  the  case  just  above  isited,  were,  when  he 
brought  them  to  John  Rasnick^s  house,  of  the  colour  of 
lead,  and  not  passable.  The  prisoner,  assisted  by  Ervin 
and  another,  maiie  the  resemblance  more  striking*  and  pre- 
pared them  for  circulation.  He  completed  the  offence*  and 
not  only  brought  hiraself.under  the  provisions  of  our  Law, 
but  all  those  who  acted  a  part,  and  were  present  assisting 
at  the  transaction  from  its  commencement  to  its  final  close, 
or  who  did  any  thing  thought  necessary  by  themselves  ta 
enable  them  to  impose  upon  the  public,  by  making  tlie 
false  Coiti  resemble  the  true.  ' 

Th6  judgment  of  the  Superior  Court  of  Russell  county 
is  therefore  aflSrmted. 


(ii 


)  I  KaM'i  Crovm  Law,  p.  169,  168. 
)  1  £<ui*9  CrowM  Lmo^  p.  165. 
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Presknt —  fFhiiCf 
Holmes^ 
Brockenbroughf 
Smithy 

Mhriy  \  Judges. 

Dadty 
SempUj 
B.  E.  Parker^ 
Summers  f 


The  Commonwealth 

V. 

The  President^  Directors  &  Company  of  the  Swift 
Run  Gap  Turnpike  Company. 

Where  an  Aet  in$prponitiii|^  a  Tarnpike  Company,  preieribea  a  pcnahy  agaioat 
the  individual  entrusted  with  keening  the  rtiad  in  repair,  and  a  auinniary  me* 
ttiod  of  recovering  that  penttlty,  the  remedy,  so  prescribed,  mutt  be  purMedy 
and  (be  Compauy  ia  not  uabtoto  PretentmeDt,  lodielinent,  or  lofunuatioD. 

An  Information^  (founded  on  a  previous  Presentment  of 
the  Grand  Jury,)  was  filed  against  the  Defendants  by  their 
corporate  name>  for  failing  to  keep  their  road  in  repair  for 
the  spaee  of  sixty  days:  it  concluded  against  the  form  of  ^ 
the  Act  of  Assembly,  &c.  The  Defendants  demurred  gene- 
rally to  the  Inforrbation,  and  there  was  a  joinder  in  demur- 
rer. The  Judge  of  the  Superior  Court  adjourned  to  this 
Court  the  question,  whether  such  a  Corporation  as  this,  can 
be  prosecuted)  criminaliterf  as  in  the  Information  is.  set 
forth. 

Holmes,  J.  delivered  the  opinion  of  the  Court: 

This  is  an  Information,. (founded  on  a  Presentment  of  the 
Crrand  Jury  in  Orange  Sujperior  Court,)  against  the  Defen- 
dantS)  by  the  name  of  the  JPresident^  Directors  and  Com- 
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pany  of  the  Swift  Run  Gap  Turnpike  Company,  for  not 
keeping  their  artificial  road  in  repair  for  the  space  of  sixty 
days,  and  claimifig  the  penalty  of  twenty  dollars  for  every 
ten  days  fajlure,  amounting  to  8120,  and  concluding  against 
the  form  of  the  Act  of  Assenobty,  &c.  To  this  Informa- 
tion, there  is  a  general  demurrer.  The  Act  incorporating 
this  Company,(flf)  contains  a  provision,  that  when  the  road 
is  but  of  repair  for  the  space  of  ten  days,  and  information 
thereof  shall  be  given  to  a  Justice  ofahe  Peace,  he  shall 
issue  a  Warrant,  commanding  a  Constable  to  summon  three 
freeholders  to  view  the  defective  part  of  the  road,  of  which 
hotice  shall  be  given  to  the  person  entrusted  with  the  re- 
pair thereof;  and  if,  on  such  enquiry,  the  road  be  found  to 
be  out  of  repair,  the  tolls  shall  cease  at  the  nearest  gate  un* 
til  it  ^e  repaired;  and  nfioroover,  the  person  entrusted  with 
the  repair  shall  be  subjiect  to  a  fine  of  {E20,  to  be  recovered 
by  Warrant  before  a  Justice  of  the  Peace. 

The  remedy  given  here,  is  not  against  the  corporate  to- 
dy, but  against  the  individual  whom  they  employ  to  keep 
the  road  in  repair;  and,  where  a  Statute  creates  an  ofience, 
and  gives  a  specific  remedy  for  its  prosecution,  such  spe- 
cific remedy  must  be  followed.  Therefore,  the  Court  is 
of  opinion,  that  no  Inforination  will  lie  against  the  Defen- 
dants on  the  StatQte  of  incorporation,  as  set  forth  in  the 
Information  filed  against  them;  which  is  to  be  certified 
to  the  Circuit  Court  of  Orange  county. 

(a)  Act9  of  1800,  eh.  50,  ^  U,  p.  43-49. 


The  Commonwealth 

The  Pregident,  Directors  &  Company  of  the  Swift 
KuN  Gap  Turnpike  Company. 

A  CorpOratuMi  cannot  b«  impleaded  criminaUter  \xy  Ht  artifical  uame,  at  Com' 
fium  harm, 

,  m 
This  ^as  another  adjourned  Case  from  the  same  Court 
The  Inforination  charged  them^.in  their  corporate  charac- 
ter^ with  a.nuisaace  in  obstructing  a  copimcm  public  high-' 
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way  and  road,  by  digging  it  up,  an^  placing  therein  large 
quantities  of  stone  and  dirt,  whereby  the  citizens  of  the 
Commonwealth  were  hindered  from  passing  and  travelling 
on^  the  same,  to  their  great  damage  and  common  nuisance, 
&c.  This  was  a  proceeding  at  Common  Law,  and  the  same 
question  was  adjourned,  as  in  the  last  case.-   - 

By  the  Court.  This  Court  is  unanimously  of  opinion, 
that  a  Corporation,  such  as  the  President,  Diroctors  and 
Company  of  the  Swifl  Run  Gap  Turnpike  Company,  can- 
not be  impleaded  by  its  artificial  name  for  the  criminal  of- 
fence stated  in  the  Information. 


Exparte  Joseph  Santee, 

The  word  «*  Term,'*  in  lh.e  Aet,  (I  Rev,  Code  of  1819,  cli.  169,  §28.)- ought 
to  be  eonstraed  to  mean,  not  the  stated  time  whep  a  C6ait  should  be  held, 
-     but  tlie  actual  teeeion  of  the  Court.    This  ooottra^tion  muit  be  given-to  the 
,  word  in  all  three  of  the  clautef  of  that  section.    Therefiore,  where  a  prison- 
er wa«  remanded  for  trial  by  the  Examining  Court  in  July,  18ii3  ;  at  the  Oc- 
tober Term  the  Cdort  did  not  sit :  at  the  May  Term,  1883,  the  cause  wM 
-  continued  for  the  Commonwealth  x  at  the  third  Term  in  October,  18S3,  there 
was  no  Cottrt :  he  was  not  entitled^  under  the  Act,  to  be  forever  discharged 
'•of  the' crime. 

This  was  a  Case  adjourned  hither  by  the  Circuit  Court  of 
Hedrico,  by  iVhom  a  Habeas  Corpus  had  been  awarded  to 
the  Jailor  of  Petersburg^  to  bring  .up  the  body  of  the  peti- 
tioner. The  question  was,  whether  he  was  acquitted,  un-. 
der  the  circuitastancea  of  his  case,  of  the  crime  for  which 
he  was  indicted,  and  entitled  to  his  discharge.  A  majo^ 
rity  of  the  Court,  consisting  of  Holmes^  Brockenbrough^ 
Smithf  Sade  and  Sumrriers^  were  of  opinion  that  he  was 
not  acquitted.  White^  Mlen^  Semple  an,d  R.  E.  Parker^ 
contra. 

Ifadey  J.  stated  the  Case  and  delivered  the  opinion  of  the 
Court: 

This  is  a  question  growing  out  of  the  petition  ot  Joseph 
SarUeey  to  be  discharged  from  imprisonment  upon  a  Writ 
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of  Habeas  Corpus^  and  adjourned  to  this  Court  by  tlie  Su- 
perior Court  of  Law  for  the  county  of  Henrico.  On  the 
18th  July,  1823,  an  Examining  Court  for  the  CorporaU'on 
of  Petersburg  adjudged  the  prisoner  to  be  sent  on  to  the 
Superior  Court  for  trial,  upon  a  charge  of  grand  larceny. 
The  stated  Term  of  the  Superior  Court  for  that  town,  which 
should  have  occurred  in  the  month  of  October  following, 
was  not  held  by  reason  of  the  sickness  of  the  Judge  assign-  ~ 
ed  to  that  Circuit.  At  the  ensuing  Spring  Term  the  pri- 
soner was  indicted,  and  the  case  continued  upon  the  mo- 
tion of  the  Attorney  for  the  Commonwealth.  The  illness 
of  the  Judge's  family  in  October,  1823,  again  prevented 
the  holding  of  the  regular  Coiirt  in  that  numth.  So  that 
three  Terms  have  elapsed  since  the  prisoner's  examination 
before  the  Justices  without  his  having  had  his  trial,  if  the 
word  *^  Term"  is  taken  in  the  restricted  sense  contended 
for  by  the  prisoner's  Counsel,  and  for  this  cause  he  claims 
his  discharge  under  the  28th  section  of  the  Act  of  Asseiii- 
,  bly  regulating  criminal  proceedings  againet  free  persons.(a) 
The  decision  of  this  case  tarns  upon  the  construction  which* 
shall  be  given  to  the  word  "Term**  in  the  section  just  re- 
ferred to.  If  that  word  shall  be  considered  to  mean  the 
stated  time  allottisd  for  the  holding  of  the  Court,  whether 
the  Court  shall  have  been  held  or  net,  then  the  prisoner 
ought  to  be  discharged.  If,  on  the  contrary,  it  i3  to  be 
regarded  as  designating  the  actual  session  of  the  Court,  or 
in  other  -words,  if  the  words  Term  and  Court  are  to  be 
considered  as  convertible,  then  he  cannot  be  discharged. 
If  the  word  Term  had  a  fixed  and  definite  meaning,  in  all 
cases  whatsoever,  this  Court  would  probably  never  have 
had  to  decide  this  question.  But,  upon  reference  to  the 
books,  we  can  derive  no  satisfactory  conclusion  from  them. 
An  author,  indeed,  defines  the  Terms,  as  *'  those  spaces  of 
time  wherein  Courts  of  Justice  are  open  for  «11  that  com- 
plain of  wrongs  and  injuries,  and  seek  thejr  rights  by  course 
of  Law  or  Action,  in  order  to  their  redress;  and  during 
which,  the  Courts  in  Westminster  Hall  sit,  and  give  judg- 
ments," &c.  (^)  and  Ibis  definition  favors  the  construction 
which  would  make  the,m  synonimous  with  Courts,  Bat 
it  cannot  be  denied,  that  in  common  parlance  in  some  of 


(a)  1  Reo.  Code  of  1819,  cb.  169,  §  28,.4V.  607. 
{b)  JacQb*9  Lam  JHcUonanf,  Ude  "  Ternu."* 
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the  Statutes,  and  amongst  the  IfSW  Writers,  the  word  has 
been  often  indiscriminately  used  to  express  the  actual  ses- 
sion of  the  Court,  and  the  stated  time  when  it  should  sit. 
This  gives  room  for  construction,  and  imposes  the  neces- 
sity  of  enquiring  into  the  reason  of  the  Law,  of  consider- 
ing the  word  in  the  context,  and  comparing  the  relative 
provisions  of  the  section,  so  as  to  ascertain  the  sense  in 
which  the  word  was  used  by  the  Legislature  in  this  parti- 
cular Law,  and  upon  the  result  of  this  enquiry,  the  deci- 
sion of  this  question  turns. 

And  first  as  to  the  spirit  of  the  Law:  It  seems  to  the 
Court,  that  whilst  it  has  an  eye  to  the  solemn  duty  of  pro- 
tecting the  public  against  the  wrongs  of  those  who  are  re- 
gardless of  their  obligations  to  society,  and  to  the  delays 
which  the  Commonwealth  may  unavoidably  encounter  in 
prosecuting  breaches  of  these  obligations,  it  is  studious  to 
shield  the  accused  from  the  consequences  of  the  laches  of 
those  to  whom  the  duty  of  conducting  the  prosecution" may  ^ 
have  been  assigned.  The  public  has  rights  as  well  as  the 
accused,  and  one  of  the  first  of  these  is,  that  of  redressing, 
or  puntsbiog  their  wrongsr.  It  would  not  seem  reasonable 
that  this  right,  so  necessary  to  the  preservation  of  society, 
should  be  forfeited  without  its  default;  and  distinct  indica- 
tions of  this  are  found  in  the  first  clause  of  this  section,  in 
which  it  is  provided  that  the  prisoner  shali  not  be  bailed  at 
thelirst  Term,  upon  his  not  being  indicted,'if  it  appear  by 
affidavit  that  the  witnesses  against  him  cannot  be  procured 
in  time;  that  at  the  second  Term,  though  not  yet  indicted, 
he  shall  not  be  discharged,  if  he  himself  hath  prevented 

^the  attendance  of  the  witnesses  against  him.  And  even 
although  not  tried  at  the  third  Term,  he  shall  not  be  dis- 
charged if  the  failure  proceed  from  a  continuance  on  his 
own  motion,  or  the  inability  of  his  jury  to  agree  on  their 
verdict.  In  all  these  cases,  the  Law,  although  tender  of 
the  liberty  of  the  citizen,  prefers  the  rights  of  the  Com- 
monwealth. From  which  we  infer,  that  it  was  never  in- 
tended that  these  rights  should  be  forfeited,  without  some 
degree  of  fault.  And  none  can  be  imputed  to  a  cause  grow- 
ing out  of  the  Act  of^  God,  in  bringing  sickness  or  death 
on  the  officer  who  should  have  held  the  Court.     But  the 

-  context  of  the  section,  and  giving  their  due  weight  to  its 
several  provisions,  seem  to  the  Court  to  establish  that  the 
word  Term  is  here  used  as  synonipious  with  Court.  If 
the  prisoner  be  not  indicted  at  the  6nt  Term  after  his  exa- 
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mination,  he  is  to  be  bailed,  unless  the  witnesses  against 
him  could  not  be  produced  in  time.  And  here  by  the 
word  Term^  the  actual  silting  of  the  Court  is  clearly  in. 
tended;  because  to  Entitle  himself  to  this  discharge  on  bail, 
the  prisoner  is  to  do  an  'act,  viz.  petition  for  his  trial  on 
>  the  first  day  of  the  Term,  which  it  is  impossible  to  do  Qn« 
less  a  Court  be  holden;  and  in  -like  manner  the  cause  for 
whiehlie  may  lose  this  privilege,  the  non-^ttendande  of  the- 
witnesses  against  him,  necessarily  supposes  the  -actual  sit^ 
ting  of  the  Court.  And  here  it  might  well  be  asked,  what 
good  reason  can  be  given,  why  the  noeahing  which  the 
word  Term  has  in  this  first  clause,  should  be  changed  in 
the  two  following  ?  It  n^ould  seem  more  proper  to  attri* 
bote  consistency  to  the:  Legislature  in  its  use  throughout 
the  section.  In  the  second  clause,  it  is  declared  that  if  the 
prisoner  be  not  indicted  at  the  second  Term,  he  shall  be 
discharged  without  bail,  unless  the  attendance  of  ike  wit^ 
nesses  against  him'  appear  to  have  -been  prevented  by 
himself.  But  how  is  it  possible  that  this  fact  should  be 
ascertained  if  there  be  no  Court  t  or,  indeed,  where  is  the 
necessity  of  the  provision  in  case  no  Court  be  held  ?  In 
the  first  disuse  we  hold  it  clear  that  Che  word  Term  means 
Court,  because  an  act  is  to  be  done  by  the  prisoner,  and 
may  be  counteracted  by  the  Commonwealth,  which  neces^ 
•sarily  supposes  a  Court*  And  in  relation  to  the  second 
Term,  we  in  like  manner  see  that  the  prisoner's  motion 
for  his  discharge,  if  made  in  Court. after  the  dismissal  of 
the  Grand  Jury,  withoQt  an  Indictment  having  been  found, 
may  be  repelled  by  proof  that  he  pretrented  the  attendance 
of  the  Commonwealth's  testimony;  and  so  if  that  fact  were 
spread  on  the  record,  or  proved  before  the  Judge  out  of 
Court)  upon  a  Habeas  Corpus^  it  would  prevent  his  dis- 
charge,' We  think,  therefore,  that  this  provision  in  behalf 
of  the  Commonwealth,  is  equally  indicative  of  an  actual 
sitting  of  the  Court  being  in  the  contemplation  Of  the  l*e- 
gislature,  as  the  like  provision  in  the  first  clause.  We  will 
not  repeat  this  course  of  reasoning  with  respect  to  the  third 
clause,  but  will  content  ourselves  with  remarking,  that  the 
saving  of  the  Commonwealth's  right  to  the  longer  deten*  • 
tion  of  the  prisoner,  because  he  -had  himself  obtained  a 
continuance^  or  his  jury  could  not  agreCy  are  precisely 
like  the  two  former  as  to  their  efiect  in  proving  the  actual 
sitting  of  the  Court  to  have  been  intended  by  the  Legisla-* 
ture,  as  this  saving  is  otherwise  impossible. 
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The  reasons  in  support  of  the  opinion  that,  in  the  first 
clause  of  the  section  under  consideration^  by  the  word 
Temif  a  Court  is  to  be  intended,  (and  from  which  it  will 
be  reroenibered,  that  the  Court  insist  the  meaning  should 
not  be  changed  throughout  the  section,)  are  corroborated  by 
reference  to  the  28th  section  of  the  Circuit  Court  Law.(c) 

^  That  Law  provides  a  Special  Court  to  be  held  for  the  trial 
of  one  accused  of  a  capital  crime,  imprisoned  or  bailed 
previously  to  a  Stated  Term,  which  from  any  cause  was 
not  held.  Now,  suppose  one  in  jail,  under  the  sentence 
of  an  Examining  Courts  the  next  regular  Term,  is  frpm 
any  cause  not  held.  If  the  construction  of  the  prisoner's 
Counsel'be  correct,  the  prisoner  is  entitled  to  bail,  and  ac- 
cordingly, immediately  after  the  e:itpiration  of  the  time  as* 
signed  for  holding  the  Court,  he  applies  to  a  Judge,  who 
bails  him  to  appear  at  the  next  Stated  Term,  and  thus  the 
Special  Court  is  forestalled.  But  this  argument  may  be 
exhibited  in  a  still  stronger  aspect      Suppose  a  prisoner 

'  shall  not  have  been  tried  for  two  Terms,  and  that  at  the 
third  Term  there  shall  be  a  failure  to  hold  a  Court  So 
soon  as  the  cause  is  removed,  the  Judge  orders  a  Special 
Session.  But  when  the  prisoner  is  brought  before  hibi,  he 
pleads  the  lapse  of  the  three  prior  Terms,  without  his  hav- 
ing been  trieid,  in  bar  of  his  further  prosecution,  and  if  the 
proposition  of  the  prisoner's  Counsel  be  trae,  hrs  plea  must 
be  allowed;  and  yet  this  vain  and  nugatory  Special  Court 
is  expressly  required  by  the  !^th  section,  above  referred  to. 
These  two  Acts  having  been  under  the  consideration  of  the 
Legislature  at  the  same  time,  viz.  at  the  Revision  in  1819, 
oUjLiiht  to  receive  such  construction  as  will  make  them  con- 
sist, and  not  such  as  will  induce  the  consequences  just  de- 
duced. And  this  can  only  be  done  by  giving  to  the  word 
*'  Term,'^  throughout  the  28th  section  of  the  Act  regula- 
ting Criminal  proc^dings  against  free  persons,  the  mean- 
ing of  **Cour/."       " 

For  these  reasons,  a  majority  of  the  Judges  are  of  opi- 
nion, that  the  petitioner  is  not  entitled  to  be  discharged, 
and  so  the  Court  decides  that  he  be  remanded  to  the  jail 
of  the  town  of  Petersburg:  which  is  ordered  to  be  cer- 
tified to  the  Superior  Court  of  Law  for  the  county  of 
Henrico. 


(c)  1  ligv.  Cfcfe  of  lSi9,  eh.  eS|  p.  8S4. 
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R,  E.  Parker^  J.  From  the  ppiDion  which  has  just 
been  expressed  in  this  Case,  as  that  of  the  Court,  I  am 
compelled  to  dissent;  and  as  it  is  an  important  one,  I  deem 
it  proper  briefly  to  express  my  reasons  for  such  dissent,  in 
which  I  am  authorised  to  say  Judges  fVhite^  JiUen^  and 
Semple^  concur  with  me. 

Three  periods  of  time,  during  which  a  Court  might  have 
been  holden  in  the  town  of  Petersburg,  have  elapsed,  and  < 
the  prisoner  has  not  been  tried.  It  is  not  pretended  that 
this  failure  has  proceeded  from  any  continuance  granted  pn 
the  motion  of  the  prisoner,  nor  from  the  inability  of  a  jury 
at  any  former  Court  to  agree  on  their  verdict.  If  those 
periods  of  time  assigned  by  Law  for  the  holdiqg  a  C-ourt, 
were  Terms^  then  the  prisoner  comes  strictly  within  the 
£8th  section  of  the  Act  directing  the  method  of  proceeding 
against  free  persons  charged  with  crimes,  which  is  impera- 
tive, that  **  if  he  be  not  tried  at  or  before  the  third  Term 
after  his  .examination  before  the  Justices,  he  shall  be  for- 
ever discharged  of  the  crinrie,  unless  suth  failure  proceed 
from  any  continuance  granted  on  the  motion  of  the  pri- 
soner, or  from  the  inability  of  the  jury  to  agree  on  their 
verdict.*'  The  underscored  words  were  not  in  the  former 
Law,  but  were  added  at  the  Revision  of  1819,  and  being 
enumer^ed  exceptions  to  the  general  provision,  exclude 
all  other  causes  of  failure  not  enumerated,  according  to  the 
maxim  expressio  unius  est  exclusio  alterius :  at  least  they 
exclude  all  others  not  proceeding  from  the  prisoner  him- 
self: 

To  come  at  the  sense  of  the  Legislature,  in  the  use  of 
the  word  *'  TVrm,"  let  us  recur  to  the  policy  of  the  Law, 
and  then  examine  the  section-  more  nearly,  and  compare  it 
with  other  passages,  where  the  same  word  is  used.  The 
object  of  the  Legislature  undoubtedly  was  to  prevent  the 
long  imprisonment  of  persons  charged  with  crimes,  because 
such  persons,  not  only  in  theory,  but  to  many  substantial 
purposes,  are  presumed  innocent,  until  their  guilt  is  legally 
ascertained  by  a  public  and  impartial  trial.  To  protract 
this  trial,  is  to  protract  the  punishment  pf  persons  regarded 
with  impartiality,  if  not  favour,  by  our  Law,  and  to  deprive 
them,  as  well  as  the  Commonwealth,  of  all  the  advantages 
of  a  speedy  enquiry  into  their  alledged  offences.  The  prin* 
ciple  of  a  speedy  trial  to  persons  accused  of  crimes,  had 
just  been  consecrated  by  our  Bill  of  Rights,  and  it  was  na- 
tural that  the  Legislature,  so  soon  as  the  war  w^  over, 
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should  endeavour,  by  various  provisions  applying  to  the 
incipient  and  progressive  stages  of  the  prosecution,  to  trans- 
fer  this  principle  into  our  Laws,  and  compel  a  speedy  trial, 
or  a  discharge  from  confinement  This  they  attempted  by 
several  regulations  in  regard  to  the  Examining  Courts,  and 
by  the  clause  under  consideration,  except  the  last  part  of 
it,  as  early  as  the  year  1786.  As  the  clause  then  stood,  it 
might  be  fairly  argued,  that  the  lapse  of  three  Terms  with- 
out a  trial,  entitled  a  prisoner  to  be  forever  discharged  of 
his  crime,  although  the  failure  to  try  him  proceeded  from 
some  continuance  granted  on  his  own  motion,  or  from  the 
inability  of  the  jury  to  agree  on  their  verdict,  and  that  this 
was  the  Legislative  interpretation  in  1819^  is  strongly  to 
be  inferred  from  the  amendment  then  introduced.  When 
the  District  Court  system  was  adopted,  this  feature  in  the 
Criminal  Law  was  carefully  preserved  with  this  important 
addition,  that  the  prisoner  could  not  be  tried  without  his 
consent,  by  one  Judge,  and  that  if  two  did  -not  attend  the 
first  Term,  he  was  entitled  to  bail  if  not  indicted;  at  the 
second  Term,  to  be  discharged  without  bail,  and  if  not 
tried  the  third  Term,  in  consequence  of  the  absence  of  one 
of  the  JudgeSi  to  be  discharged  forever  from  the  crime. 
Now,  here,  the  non-attendance  of  a  Judge  was  expressly 
contemplated  and  provided  for.  It  was  to  make  no  differ- 
ence in  the  rights  of  the  accused,  although  with  his  con- 
sent he  might  be  tried  by  one;  and  this,  I  contend,  is  a 
stronger  case  than  the  one  at  bar,  where  the  prisoner  could 
by  no  consent  of  his  have  been  tried.  Again,  it  is  admitted, 
that  at  the  present  time,  if  the  witnesses  for  the  Common- 
wealth fail,  or  are^  unable  to  attend,  the  prisoner  is  beyond 
all  question  entitled  to  be  discharged  from  imprisonment 
after  the  second  Court,  and  from  the  crime  after  the  third. 
Does  not  this  shew,  that  the  policy  of  this  section  was  not 
merely  to  prevent  oppression  on  the  part  of  the  prosecu- 
tion, but  also  to  provide  against  tedious  imprisonment  pre« 
vious  to  the  establishment  of  guilt  under  any  pretences  ? 
For,  if  the  first  had  been  the  principal  object,  the  exceptions 
would  have  been  more  numerous,  or  the  enacting  clause 
less  comprehensive.  There  is  no  greater  laches  on  tKe 
part  of  the  Commonwealth  when  the  witnesses  being  duly 
summoned,  do  not  attend,  front  sickness,  or  other  causes, 
than  when  the  Judge  does  not  attend  from  the  Mime  causes. 
Why,  then,  will  we  say,  from  the  supposed  policy  of  the 
Law,  that  the  non-attendance  of  the  Judge  was  not  in  the 
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contemplation  of  the  Legislature,  and  provided  for  by  this 
sweeping  enactment;  when  the  non-attendance  of  the  wit- 
nesses, without  fault  in  the  prosecution,  certainly  was  con- 
templated, and  when  the  non-attendance  of  a  Jad^  at  the 
time  it  came  specially  under  notice,  was  likewise  consi- 
dered, and  was  not  to  impair  the  prisoner's  rights  ?  When, 
also,  the  sickness  of  the  Judge,  immediately  after  the  Term 
commences,  will  have  such  effect  ?  Or  why,  in  order  to 
avoid  a  supposed  evil,  shall  we  give  an  unusual,  not  to  say 
a  forced,  meaning  to  a  word  frequently  occurring  in  our 
Laws,  and  always  in  the  same. sense,  when  other  similar 
evils  will  remain  under  a  different  construction  of  it,  and 
when  it  will  manifestly  contravene  the  policy  of  the  Legis- 
lature, which  is,  and  I  think  ought  to  be,  to  prevent  long 
imprisonments  without  trial,  under  all  circumstances,  un- 
less occasioned  by  the  prisoner  himself,  or  caused  by  a  di- 
vision of  his  jury  ? 

I  am  not  prepared  to  say,  that  more  hardship  and  injus- 
tice may  not  arise  from  keeping  prisoners  confinetl  in  jail, 
or  even  subject  to  prosecution,  during  all  the  period  a  Court 
may  be  prevented  from  sitting,  than  evil  to  the  community 
from  their  discharge.  Be  that  as  it  may,  it  is  a  question 
for  the  Legislature,  not  the  Judiciary,  who  can  only  look 
to  the.  policy  of  the  Law;  to  the  evil  which  existed,  and  to 
the  remedy  applied;  for  the  purpose  of  aiding  in  the  con- 
struction of  the  words  used  by  the  former. 

We  come,  now,  to  those  words;  and,  here,  it  is  impor- 
tant to  observe,  that  the  Law,  in  accordance  with  our  Bill  of 
Rights,  was  made  for  the  benefit  of  the  accused,  and,  theror 
fore,  each  word  in  it  ought  to  receive  a  liberal  construc- 
tion in  his  favour,  and  if  of  doubtful  meaning,  and  fairly 
admitting  two  constructions,  he  is  entitled  to  the  choice. 

The  principal  word  on  which  this  controversy  hinges, 
is  the  word  Term.  Try  it  by  its  usual  acceptation,  and 
the  sense  annexed  to  it  by  the  Legislature,  in  other  sections 
.  of  the  Law.  In  common  parlance,  the  Term  of  a  Court 
means  the  period  assigned  by  Law  for  the  holding  of  a 
Court  Thus  we  speak  familiarly  of  a  Court's  not  sitting 
at  the  last  Term,  or  that  the  Judge  could  not  attend  at  the 
Spring  Term,  or  that  the  Court  adjourned  before  the  end 
of  the  Term,  with  other  expressions  denoting  a  clear  dis- 
tinction between  Court  and  Term,  which  would  be  non- 
sense if  they  were  synonimous.  And  so,  too,  when  the 
Legislature  fixes  the  Terms  of  the  Court,  makes  writs  re- 
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ttirnable  to  some  day  of  the  Term,  (without  regard,  I  pre- 
sume,  to  the  sitting  of  the  Court,)  declares  that  if  a  Court 
shall  not  sit  in  any  Term,  or  shall  not  continue  to  sit  dur- 
ing the  whole  Term;  it  is  manifest  the  word  is  used  to  de- 
note  a  period  of  time  assigned  by  Law  for  the  sitting  of 
the  Court,  and  not  that  Session  itself. 

Nor  is  this  denied  or  doubted  by  the  majority  of  the 
Court,  but  they  argue,  that  in  this  particular  instance,  as 

.  appears  by  the  context,  the  word  is  used  in  a  different 
sense. 

To  support  this  position,  the  first  part  of  the  section  is  re- 
ferred  to^  where,  it  is  said.  Court  and  Term  are  clearly  corre- 
latives; and  if  they  are  so  in  the  first  clause,  it  is  contended 
they  continue  so  throughout.  I,  and  the  Judges  w*ho  think 
with  me,  admit,  that  to  entitle  a  prisoner  to  bail,  if  not  in- 
dicted the  first  Term,  it  is  necessary  there  should  have  been 
a  Court  long  enough  to  enable  the  prisoner  to  make  an  ap- 
plication to  be  tried,  because  that  is  made  a  preliminary 
step:  but  we  do  not  perceive  how  this  determines  the  mean- 
ing of  the  word  itself.  There  must  be  a  Court y  because 
something  is  directed  to  be  done  by  the  prisoner  requiring 
a  Court,  but  not  because  Court  and  Term  are  synonimous, 
or  used  so  in  that  passage.  It  was  the  pleasure  of  the  Le- 
gislature that  he  should  make  an  application  to  the  Court 
at  the  first  Term,  or  not  be  entitled,  as  of  right,  to  baiL 
But,  as  the  evil  increases,  as  the  time  of  his  imprisonment 
is  protracted,  he  acquires  new  and  additional  rights.  Thus, 
if  at  the  second  Term  he  is  not  indicted,  he  is  entitled  to 
be  discharged  without  bail.  Here  no  application  to  a  Court 
is  required,  and  even  the  necessary  non-attendance  of  the 
Common wealtb'^  witnesses,  which  would  prevent  his  be- 
ing bailed  at  the  first  Term,  will  not  hinder  his  being  dis- 
charged after  the  second.  The  witnesses  must  have  been 
prevented  from  attending  by  himself,  in  order  to  produce 
that  effect  If  another  Term  elapses,  and  he  is  not  tried, 
the  Law  so  abhors  long  imprisonment,  that  he  is  not  merely 

.  discharged  from  imprisonment,  but  of  the  crime  itself.  In 
the  two  first  clauses  the  expressions  are,  **if  he  be  not  in- 
dicted;" but  in  the  last,  he  must  be  tried  as  well  as  indict- 
ed. In  the  immediately  preceding  clause,  the  non-attend- 
ance of  the  witnesses,  caused  by  himself,  may  prevent  his 
discharge;  but  even  that  qualification  or  restriction  of  his 
right,  is  not  expressed  in  the  last  clause.  Thus,  we  per- 
ceive, that  as  the  Term  of  the  prisoner's  confinement  is 
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lengthened,  he  acquires  additional  rights,  and  the  restric- 
tions on  them  are  dropped  one  by  one,  until  we  come  to 
the  plain,  broad,  comprehensive  declaration,  that  *'  if  he  be 
not  tried  at  or  before  the  third  Term,  after  his  examination, 
he  shall  be  forever  discharged  of  the  crime,'^  with  two  ex- 
ceptions only.  This  we  take  to  be  the  meaning  and  spirit 
of  the  Law,  to  protect  men  possibly,  nay,  probably  inno* 
cent,  from  grievous  detention  in  Jail,  of  itself  a  sufficient 
punishment  for  most  offences. 

But  how  is  the  prisoner  discharged  ?  Before  it  is  opera- 
tive, must  there  be  a  formal  judgment  of  the  Court  ?  We 
certainly  think  not.  The  Law  discharges  him,  and  if  he  is 
detained  in  custody  for  that  cause  only,  his  imprisotiiment  is 
illegal,  and  he  ought  to  be  discharged  by  a  Habeas  Corpus. 

Nor  does  the  28th  section  of  the  Act  cpnc^rning  the  Su- 
perior Courts  of  Law,  which  has  been  relied  on  in  argu* 
ment,  alter  our  opinion.  That  section  authorises  special  Cri- 
.  minal  Sessions  in  case  any  Term  is  not  holden,  and  previ- 
ously  to  such  Term,  (that  is,  the  Term  not  holden,)  any  per- 
son shall  have  been  imprisoned,  or  let  to  bail,  charged  with 
certain  crimes.  It  was  enacted  long  ^ihce  the  provision 
we  have  been  considering;  and,  thereK>re,  ought  not  to  have 
any  eflect  upon  its  interpretation,  when  the  question  is  only 
as  to  the  sense  in  which  the  Legislature  has  made  use  of  a 
word.  But,  independent  of  that  consideration,  the  clause 
was  certainly  introduced  for  the  benefit  of  persons  charged 
with  crimes,  and  was  not  intended  to  abridge  their  previ- 
ously acquired  rights.  To  prevent  their  long  imprison- 
ment, they  are  to  be  tried  previous  to  the  stated  Terms, 
but  not,  if  they  are  already  entitled  to  be  discharged.  If 
all  persons  found  in  prison  previous  to  the  stated  Term,  are 
to  be  tried  at  the  Special  Sessions,  what  would  be  done 
with  an  individual  clearly  entitled  to  be  discharged  from 
the  crime  ?  It  may  not  be  known  to  the  Judge  till  he  holds 
his  Special  Session,  that  these  rights  have  accrued  to  the 
prisoner;  but  when  he  is  made  acquainted  with,  he  is  bound 
to  respect,  them  Moreover,  we  think  that  this  very  sec- 
tion  afibrds  the  strongest  argument  in  favor  of  our  construe* 
tion  of  the  other  Law,  because  it  provides,  that  if  the  Judge 
do  not  attend  the  Special  Session,  the  prisoner  shall  not 
thereby  be  discharged.  Now,  where  was  the  necessity  of 
this,  unless  it  was  the  opinion  of  the  Legislature  that  such 
non  attendance  would,  under  the  general  Law,  operate  his 
discharge? 
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That  the  clause  in  question  has  been  commonly  under- 
stood in  the  sense  we  give  to  it,  we  think,  cannot  be  denied. 
Many  instances  have  occurred,  of  the  discharge  of  persons 
without  requiring  bail  after  the  second  Term,  there  hay- 
ing been  no  Court  Yet,  this  objection  has  never,  to  our 
knowledge,  been  urged  before.  In  this  very  Court,  in  the 
year  1817,  a  ease  occurred  which  involved,  and  which,  we 
think,  went  a  great  way  to  settle,  the  question.  This  was 
the  Case  of  The  Commonuotalth  v.  Lovett^  ante,  p.  74. 
In  this  Case,  it  appeared,  the  Court  did  not  sit  for  two  re- 
gular Terms.  The  Judge  then  appointed  a  Special  Ses- 
sion which  ^Iso  failed  to  meet  If  this  Special  Session  was 
to  be  accounted  a  Term,  within  the  meaning  of  the  Law, 
then  it  seemed  to  be  admitted,  on.all  hands,  he  was  entitled 
to  his  discharge,  because  three  Terms,  notwithstanding  the 
failure  of  the  Court  to  meet,  had  passed.  The  General 
Court  thought  that  the  Special  Session  was  no  Term,  with- 
in the  meaning  of  the  Law,  for  reasons  it  is  unnecessary  to 
repeat;  and,  therefore,  that  the  prisoner  was  not  entitled  to 
his  discharge.  The  other  ground  was  either  over-looked, 
which  would  go  far  to  prove  the  general  sense  entertained 
'  of  the  effect  of  this  clause  at  that  time,  or  determined  in 
favour  of  the  prisoner:  and  it  is  hardly  credible  that  it  did 
not  occur  to  the  minds  of  the  Judges,  when  in  the  very 
statement  of  the  case,  the  fact  was  brought  out  in  strong 
relief.  Whilst  the  Court  below  was  doubting  whether  the 
Special  Session  came  within'the  Law;  whilst  Ihis  Court  was 
deba^ng,  and  even  dividing  upon  that  question,  was  it  not 
natural  to  have  cut  up  the  controversy  at  once  by  remark- 
-jog,  that  there  had  been  no  Term  at  all;  and,  therefore,  that 
the  prisoner  was  not  entitled  to  his  discharge  ?  The  reason 
given  for  detaining  him,  would  seem  to  exclude  others,  at 
least  others  that  must  have  appeared  on  the  record. 

Upon  the  whole,  we  think,  the  prisoner  is  entitled  to  his 
writ  of  Habeas  Corpus^  and  to  his  discharge  from  confine- 
ment   The  judgment  of  the  Court  b,  however,  otherwise. 

JV*OT£.-^AAer  thia  Case  was  argaed  li^  Hmiderton,  for  the  petitioner,  and 
the  ^ittomey  Otneral  for  the  CommoQ wealth,  the  Judges  debated  tlie  ^estioo 
in  eonference,  and  the  resolt  was  as  stated  above.  It  so  happened,  howeTer, 
that  after  the  deoision  in  eonferenoe,  one  of  the  majority  was  prevented  by  la*' 
disposition  from  attending  in  Court  during  the  remainder  of  the  Session.  '  Al- 
though, therefore,  the  above  opinions  were  given  in  open  Court,  yet  no  entrjr 
was  made  in  the  Order  Book  of  the  Case.  The  decision  was,  however,  oonsi- 
dered  as  bindiog,  for  no  other  writ  of  Habea%  Corpus  was  ever  issued  by  any 
oth^  Judge,  and  the  priaoner  was  actually  afterwards  tried  on  the  Indictment, 
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The  Commonwealth  v.  Robert  T.  Sims.^ 

An  Indiotraent  eharging  an  asiauU,  is  ftbateable  by  reaaoo  of  no  addition  being 

^-  made  to  the  name  of  the  Defendant^  of  hii  esuue,  degree,  or  fnyutery. 

An  addition  being  giren,  must  be  the  true  one,  and,  if  not»  it  may  be  traversed 

by  plea  b  abatement. 
The  difference  between  the  addition  of  labourer  and  yeoman^  is  soflBcient  to 

abate  the  Indictment. 

The  DefendaDt  was  indicted  in  the  Superior  Court  of 
Culpeper,  for  an  assault  on  James  Y.  Horner.  The  De-. 
fendant  yn&  described  in  the  Indictment,  as  **  labourer/' 
The  Defendant  pleaded  in  abatement,  that  he  was  a  yeo* 
man,  and  not  laoourer.  The  Prosecutor  for  the  Common- 
wealth demurred:  the  Court  adjourned  the  following  ques- 
tions: 

1.  Is  an  Indictment  charging  an  assault,  abateable  by 
reason  of  no  addition  given  to  the  Defendant  ? 

2.  If  an  addition  be  given,  must  it  be  the  true  one,  and 
is  such  addition  traversable  by  a  plea  in  abatement,  such  as 
the  one  filed  ? 

3.  Is  the  difference  between  the  addition  of  labourer^ 
and  yeoman,  as  pleaded  in  the  present  Indictment,  suffi- 
cient in  Law  to  abate  the  same  ? 

Holmes,  J.  delivered  the  opinion  of  the  Court:  - 

Our  Statute, (a)  is  nearly  a  copy  of  the  Statute  of  1  Hen* 
5,  ch.  5,  which  requires  that  whenever  the  Exigent  may 
issue,  an  addition  to  the  name  of  the  Defendant,  of  his  es^ 
tat£y  degree,  or  mystery,  shall  be  made.  The  Judges  pre- 
sent are  all  of  opinion,  that  the  addition  of  estate,  degree^ . 
or  mystery,  must  be  given,  and  if  it  is  not,  the  Indictment 
may  be  abated  by  the  express  words  of  the  Law;  but  if  a 
Defendant  be  a  yeoman,  and  also  a  tradesman,  as  shoe- 
maker, he  may  be  indicted  by  either  addition  so  that  it  be 
true:  and  most  of  us  are  of  opinion,  that  the  distinction 
between  yeoman  and  labourer,  is  a  sound  one,  and  plead- 
able in  abatement 


*  Absent,  BrtfckenSrough,  J.  daring  the  remainder  of  Uie  Term, 
(a)  1  Bev.  Code  of  19»,  oh.  169,  f  41,  p.  610. 
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•  Th€  judgment  of  the  Court  is,  1.  That  an  Indictment 
charging  an  assault,  is  abateable  by  reason  of  no  addition 
given  to  the  Defendant. 

,2.  That  an  addition  gtren  must  be  the  true  one,  and  if 
not  true,  may  be  traversed  by  a  plea  in  abatement,  such  as 
that  filed. 

3.  That  the  diflTerence  between  the  addition  of  labourer, 
and  yeomab,  as  pleaded,  is  suflScient  to  abate  the  Indict- 
ment 


Hudson  Sprouce  v.  The  Commonwealth. 

A  plea  in  abatement  to  an  Indietment  fpr  murder,  which  sets  out,  that  the  Ex-  < 
aminin|;  Court  bad  not  been  duly  eonstitued  in  this,  that  the  Warrant  by 
whioh  it  was  suromoned,  did  not  speeify  any  ofTeDOe  charged  on  the  prison- 
er, (but  only  the  felonious  offence  with  which  he  stands  charp;ed,)  and  does 
not  set  out  any  other  part  of  the  proceedings  had  against  him^  either  be- 
fore the  Jttsdee  or  the  Examining  Ckmrt,  is  insufficient,  and  ought  not  to  be 
receifed. 

A  venire-man,  who  had  heard  a  relation  of  what  the  principal  witness  for  the 
proaeculioo  had  sworn  to,  and  had  said,  that  if  these  things  were  true,  he 
believed  the  prisoner  guilty;  but  who  declared,  on  bis  voir  dire,  that  he  felt 
no  prejudice,  was  open  to  conviction,  and  if  the  facts  did  not  turn  out  as  they 
had  been  represented,  he  was  ready  to  change  his  opinion,  is  a  good  juror^ 
and  the  prisoner's  challenge  for  cause  was  properly  over-ruled. 

But  the  forming,  and  expressing  a  decided  or  mbatarUial  opinion,  is  a  principal 
cause  of  challenge  to  a  juror. 

If  the  objection  to  a  juror  appears  in  the  form  of  a  fniticipal  challenge,  the 
prisoner  roust  prove  his  allegations  by  testimony :  if  it  is  a  cballen|;e  to  the 
^    javor^  the  prisoner  appeals  lo  the  conscience  of  the  juror  on  his  voir  dire. 

In  challenges  to  the  fomor,  the  juror  is  not  obliged  to  answer  any  question 
tending  to  fix  infamy,  or  disgrace,  on  him,  and  it  has  been  said  in  England, 
that  he  is  not  compelled  to  answer  whether  or  not  he  has  formed  and  deli- 
vered  an  opinion,  because  the  disclosure  tends  to  his  disgrace.  And  Qtie/v. 
Is,  or  is  not  that  still  the  Law  ia  Virginia  ? 

But  if  the  venire-man  may  refuse  to  answer  that  question,  it  is  his  privilege, 
and  not  the  Commonwealth's,  and  if  he  does  not  claim  it,  but  answers  it  on 
his  voir  dire,  then  the  rights  of  the  prisoner  are  exactly  the  same^  as  if  he^ 
had  proved  the  same  fact  on  a  principal  challenge. 

AUhoogh  a  juror  may  suppose,  afler  an  opinion  formed  and  expressed,  that  he 
will  be  regulated  by  the  testimony,  yet  the  Law  suspects  him. 

This  was  a  Writ  of  Error,  applied  for,  and  granted  du- 
ring this  Term,  to  a  judgment  of  the  Superior  Court  of 
Law  for  Albemarle  county,  whereby  the  Plaintiff  in  Error 
was  jseatenced  to  be  hanged  for  murder. 
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White f  J.  stated  the  Case,  and  delivered  the  opinion  of 
the  Cour^  as  follows: 

At  the  October  Term  of  the  Superior  Court  for  Albe- 
marle, in  the  present  year,  Hudson  Sprouce  was  indicted 
for  the  murder  of  one  Susan  Sprouce,  and  being  put  to 
the  Bar  to  answer  the  said  Indictment,  offered  a  plea  in 
abatement  thereof,  which  set  forth,  in  substance,  that  the 
Court  held  lor  his  examination,  (and  by  which  his  Case 
was  adjourned  over  to  the  Court  in  course,  of  the  said  coun- 
ty, by  which  last  Court  he  had  been  sent  on  to  the  said  Su- 
perior Court  for  further  trial,)  had  not  been  duly  constitu- 
ted in  this;  that  the  Warrant  by  which  the  said  Examining 
Court  was  summoned,  did  not  set  forth,  and  specify,  any 
positive  and"  particular  species  of  offence,  or  crime  with 
which  he  was  charged,  and  into  which  it  was  to  enquire; 
which  Warrant  is  in  these  words:  **  Albemarle  County,  to 
wit:  Whereas  Hudson  Sprouce,  late  of  the  county  afore- 
said, labourer,  was  this  day  committed  to  the  jail  of  this 
county  by  my  Warrant,  it  appearing  to  me  that  the  felo- 
nious offence  wherewith  he  stands  charged,  ought^o  be  ex- 
amined into  by  the  County  Court;  therefore,  in  behalf  of 
the  Commonwealth,  I  require  you,  that  you  summon  the 
Juf^tices  of  your  said  county  to  meet  at  the  Courthouse  on  . 
the  21st  day  of  the  present  month,  then  and  there  to  hold  a 
Court  for  the  examination  of  the  fact  with  which  he,  the  said 
Hudso9i  SproucCf  stands  charged,  and  for  such  other  pur- 
poses concerning  the  premises,  as  is  by  Law  required  and 
directed ;  and  that  you  have  then  there  this  Warrant.  Given 
under  my  hand  and  seal,  this  14th  day  of  October,  1822. 
WilHam  Woods,^^  No  other  part  of  the  proceedings  had 
against  the  sdid  prisoner,  either  by  or  before  the  said  Magis- 
trate, or  by  or  before  the  said  Courts,  or  either  of  them,  was 
set  out  in  the  said  plea.  To  the  admission  of  the  said  plea, 
the  Attorney  for  the  Commonwealth  objected,  and  the 
Court  sustained  the  objection,  and  refused  to  receive  the 
plea;  to  which  refusal,  the  prisoner  excepted. 

The  prisoner  then  pleaded  **  not  guilty,"  and  as  the  jury 
were  called  to  the  book,  challenged  three  of  the  jurors  for 
cause,  all  which  challenges  were  over-ruled,  and  the  pri- 
soner then  challenged  them  peremptorily.  To  these  opi- 
.  nions  of  the  Court,  over-ruling  his  said  challenges,  the  pri- 
soner filed  three  bills  of  exceptions. 
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Prom  the  first  of  these,  it  appeared  by  the  oath  of  John 
Terrelly  one  of  the  venire-men,  that  he  had  not  heard  any 
of  the  evidence  in  the  Case,  but  that  he  heard  a  person  who 
was  at  the  Examining  Court  detail  a  part  of  the  evidence,  to 
witt.  the  evidence  of  Patny  fVoodsj  who  was  said  to  be  the 
principal  witness  in  the  prosecution,  and  who  also  stated 
there  were  several  witnesses  who  seemed  to  contradict  her 
statement  That  he,  the  juror,  had  stated,  that  if  these 
things  were  true,  he  believed  the  prisoner  guilty;  but  that 
the  prisoner  was  a  stranger  to  the  juror;  that  he  resided  at 
least  thirteen  miles. from  him;  that  he  felt  no  prejudice  in 
his  mind  against  him;  that  he  was  open  to  conviction,  and 
ready  to  do  the  prisoner  justice.  And  if  the  fadts  did  not 
turn  out  as  they  had  been  represented  to  him,  he  was  ready 
to  change  his  opinion. 

From  the  second  bill  of  exceptions,  it  appeared,  by  the 
statement  of  the  juror,  •Abraham  fViant,  when  examined 
on  his  voir  dire^  **  that  he  had  heard  the  subject  of  the  trial 
frequently  in  the  county;  that  he  cannot  now  say  whether 
the  persons  from  whom  he  has  heard  the  relations  of  the 
evidence,  were  present  at  the  Examining  Court,  or  not. 
But,  upon  such  relations,  which  he  believed  to  be  true,  he 
has  formed  a  pretty  subsiantial  opinion,  and  expressed 
the  same  more  than  once;  that  he  now  thinks,  that  notwith- 
standing the  formation  and  expression  of  such  opinion,  he 
could,  as  a  juror,  do  justice  to  the  prisoner;  that  he  was  not 
at  the  Examining  Court,  nor  had  he  heard  the  evidence  in 
the  Case,  nor  conversed  with  any  of  the  witnesses^  that  the 
Opinion  which  he  had  taken  up,  and  frequently  expressed, 
was  founded  in  rumour  in  the  county;  that  be  felt  no  pre- 
judice, and  was  open  to  conviction.'* 

The  exception  taken  to  the  third  juror  who  was  chal- 
lenged, need  not  be  here  inserted,  because  no  opinion  is 
given  on  it. 

The  jury  in  this  Case  returned  a  verdict  of  guilty  of 
murder  in  the  first  degree,  and  judgment  of  death  was  of 
course  pronounced  on  the  prisoner.  ^  And  the  errors  as- 
signed for  the  reversal  of  that  judgment,  are: 

1.  That  the  Court  erred  in  ^ot  receiving  the  aforesaid 
plea  in  abatement. 

2.  That  the  Court  erred  in  over-ruling  the  prisoner'^ 
challenges.  * 

Upon  the  first  point,  a  majority  of  the  Court  are  of  opi- 
nion, that  the  said  plea,  as  pleaded,  does  not  disclose  mat- 
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ter  sufficient  to  abate  the  said  Indictment,  and  of  ^coisrse 
that  there  was  no  error  in  rejecting  it. 

Upon  .the  second  point,  the  Judges  are  unanimously  of 

opinion,  that  the  challenge  of  the  juror,  John  Terrell^  was 

correctly  oyer* ruled;  but  the  Court  is  further  of  opinion, 

that  the  challenge  of  the  juror,  Wiant^  was  good  in  Law, 

~  and  ought  to  have  been  sustained. 

In  England,  it  has  long  been  an  established  principle, 
that  if  a  juror  has  formed  and  delivered  an  opinion,  it  is  a 
good  cause  for  a  principal  challenge,  and  in  the  Case  of 
Tht  Commonwealth  v.  Lithgow^  ante,  p.  297,  this  Court 
understood  that  doctrine  to  mean,  ^^  hath  made  upy  and 
expressed' a  decided  opinion,"  and  it  was  correctly  under- 
stood.  The  very  terms  imply  an  opinion  formed  on  re-' 
flection,  and  this  Court  cannot  perceive  any  real  difference 
between  the  word  substantial,  as  used  here,  and  the  word 
decided. 

It  is  true,  that  if  this  objection  had  appeared  in  the  shape 
of  a  principal  challenge,  the  prisoner  must  have  proved  his 
allegations  by  testimony.  It  is  also  true,  that  this  has  as- 
sumed the  shape  of  a  challenge  to  the  favor,  in  which, 
whilst  the  prisoner  has  a  right  to  appeal  to  the  conscience 
of  the  juror,  on  his  voir  dire,  the  juror  was  not  obliged 
to  answer  any  question  tending  to  fix  infamy,  or  disgrace, 
on  him;  and  that  it  has  been  said  in  some  of  the  English 
books,  that  he  is  not  obliged  to  disclose  whether  he  has,  or 
has  not,  formed  and  delivered  an  opinion  on  the  prisoner's 
case,  because  as  it  is  alledged,  such  disclosure  would  tend 
to  his  disgrace.  It  is  not  necessary  to  say,  whether  the 
latter  part  of  this  rule  would  be  sustained  by  this  Court. 
It  certainly  was  disregarded  in  Burros  Case.  Be  that  as  it 
may,  if  a  juror  has  in  Virginia  such  a  privilege,  it  is  certain- 
ly his,  and  not  the  privilege  of  the  Commonwealth.  And 
the  juror  not  having  in  this  case  claimed  the  benefit  of  it, 
but  brought  the  truth  fairly  before  the  Court,  it  is  not  per- 
ceived how  the  Law  of  the  case,  or  the  rights  of  the  pri- 
soner, can  be  otherwise  than  they  would  have  been,  if  those 
facts  had  been  proved  by  indifferent  testimony,  on  a  prin- 
cipal challenge.  And,  all^iough  a  juror  may  believe  that 
**  after  an  opinion  so  formed  and  expressed,  he  will  be  re- 
gulated by  testimony,  yet  the  Law  suspects  him,  and  cer- 
tainly not  without  reasdn.'*    (Burros  Trial,  p.  416.) 

There  is'nothing  in  the  peremptory  challenges  of  the  pri- 
soner not  being  exhausted  before  a  jury  had  been  elected 
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by  him.     That  point  was  settled  in  LUhgow*9  Case;  ante^ 
p.  297. 

The  judgment  is  therefore  to  be  reversed,  the  verdict  set 
aside,  and  the  Cause  sent  back  for  a  new  trial  to  be  had 


Francis  Derieux  v.  The  Commonwealth. 

The  reoord  of  the  Examining^  Coart  thews  Uutt  the  prisoner  wm  charged  wkh 
a  felonioas  stabbing,  whh  mtent  to  kill.  The  Indiotment  contained  four 
Counts,  of  which  the  first  charged  a  malieJoiis  subbing,  with  intent  to  kill } 
the  second,  a  malieiuos  stabbing,  with  intent  to  maim,aisfigare,  and  disable  | 
the  third  and  fourth,  an  nnlawfbl  stabbing,  wKh  the  same  intents,  respeo- 
tively.  This  Tarianoe  between  the  record  of  the  ExamioiQg  Court,  and  the 
Indictment,  is  no  ground  for  quashing  the  latter. 

If  an  Indictment  charge  that  one  felooKMislj  did  s/riAre,  cut,  and  stab  another, 
with  intent  to  kill.  Ice.  although  the  words  ttrikewoA  cut  are  not  in  the  Sta* 
tate,  yet  the  Indictment  ought  not  to  be  qutished  **  because  of  the  commix* 
tare  of  felony  and  misdemesnor"  contained  therein.  Those  wordt  may  be 
rejected  as  surplusage. . 

This  was  a  petition  for  a  Writ  of  Error  to  a  jud^ent 
of  the  Superior  Court  of  Greenbrier,  whereby  the  prisoner 
was  sentenced  to  an  imprisonment  in  the  Penitentiary- 
house  for  the  term  of  one  year.  The  Indictment  contained 
four  Counts;  the  first  charged  that  he  did,  at,  &c.  on,  &c. 
feloniously,  voluntarily,  maliciously,  and  of  purpose,  make 
an  assault  on  one  Samuel  M^  Clung ^  a  Deputy  Sheriff  for 
the  said  county  of  Greenbrier,  then  and  there  being,  and 
then  and  there  duly  qualified,  and  acting  as  such,  and  in 
the  due  execution  of  his  office,  and  that  the  said  FranciB 
DerieuXf  with  a  knife  which  he  then  and  there  had  and 
held  in  his  right  hand,  in  and  upon  the  left  arm  of  the  said 
Samuel^  then  and  there  feloniously,  voluntarily,  malicious- 
ly, and  of  purpose,  did  strike^  cuty  and  stab,  with  intent 
to  kill  the  said  Samuel,,  be.  against  the  form  of  the  Statute^ 
&c.  The  second  is  also  a  Count  for  malicious  stabbing,  but 
lays  it  to  have  been  done  wi^h  intent  to  maim,  disfigure, 
and  disable.  The  third  Count  charges  an  unlawful  and 
felonious  stabbing^  with  intent  to  kill;, and  the  fourth,  an 
unlawfifl  and  felonious  stabbing,  with  intent  to  maim,  dis* 
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figure,  and  disable.     The  langnage  of  the  three  last  CouDts 
is,  in  all  other  respects,  like  that  of  the  first. 

The  prisoner  being  brought  before  the  Court  for  trial, 
moved  the  Court  to  quash  the  Indictment,  on  two  grounds. 
1.  Because  it  did  not  appear  by  the  record  of  the  Exam- 
ining Court,  that  the  prisoner  was  remanded  to  this  Court 
for  thei)ffence»  in  the  said  Indictment  alledged,  but  only 
for  having  feloniously,  and  contrary  to  the  Act  of  Assem- 
bly, stabbed  said  Samuel  M^Clung^whh  intent  to  kill 
him.  2.  That  all  of  the  said  Counts  contain  a  commixture 
of  misdemesnor  and  felony.  The  Court  over-ruled  the  - 
motion,  and  the  prisoner,  by  his  Counsel,  excepted. 

The  prisoner  then  pleaded  not  euilty,  was  tried,  and  con- 
victed of  unlawful  stabbing,  with  intent  to  maim,  disfigure, 
and  disable;  that  is,  he  was  convicted  on  the  fourth  Count 
on\y.  He  then  moved  in  arrest  of  judgment  on  the  same 
grounds  on  which  he  had  before  moved  to  quash,  and  his 
motion  was  over-ruled. 

The  caption  of  the  record  of  the  Examining  Court  is  in 
these  words: 
"  Virginia,  Greenbrier  county,  to  wit: 

"  At  a  Court  held  in  the  said  county,  at  the  Court-house 
thereof,  on  the  19th  day  of  July,  1823,  for  the  examina- 
tion of  Francis  Derieux,  on  a  eharge  of  having  felonious- 
ly, and  contrary  to  the  Acts  of  Assembly,  stabbed,  with 
intent  to  kill,  one  Samuel  M-Clungj  Deputj^Sheriff,  kc.'* 
The  judgment  of  the  Examining  Court  is  as  follows:  ''It  ^ 
is  therefore  considered  by  the  Court,  that  the  prisoner  is 
guilty  of  the  ofience  with  which  he  is  charged,  and  that 
he  be  tried  before  the  next  Superior  Court  of  Law  to  be 
holden  for  this  county,  &c.  and  he  is  remanded  to  jail." 

The  commixture  of  misdemesnor  and  felony,  to  which 
the  prisoner  objected,  it  is  believed,  arose  from  the  use  of 
the  Words  "j/rtXjg,"  and  *'cu/,"  with  the  word  ^^  stab^'** 
the  two  former  words  not  being  in  the  Statute,  and,  of  con- 
sequence, the  act  of  striking  and  cutting  being  only  a  mis- 
demesnor at  Common  Law. 

Per  Curiam.     The  Writ  of  Error  is  refused. 


JVOT£.— to  Ihis  Case  fh€  reasont  for  rejecting  the  applieation  for  •  Writ 
of  prror  are  not  given,  but  thej  seem  to  be  obvious.  I,  fbe  record  of  iHe 
Examining  Court  need  not  be  as  special  as  an  Indictment.  The  prisoner 
was  chari^  before  the  BxamhtiDg  Court  with  the  fact  of  stabbing  Samud 
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William  Richards  v.  TnoiiAa  Goodson. 

A  suitor  it  priTileged  from  arrest  hf  •  Ca.  Sa.  whilst  he  it  attending  Court  in 
bit  own  cauie :  and  eimdo  et  redeimdo. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Montgomery.  6oodson  had  obtained  a  judgment  against 
Richards^  in  the  County  Court;  had  sued  out  a  Ca.  Sa.  by 
virtue  of  which  Richards  was  taken,  and  he  took  the  oath 
of  an  insolvent  debtor,  and  was  disci larged  from  custody. 
Some  time  thereafter,  Ooodson  caused  a  written  paper  to 
be  served  on  Richards^  requiring  him  to  take  notice,  that 
on  the  first  day  of  the  next  succeeding  Court  for  the  said 
county,  he  should  move  the  Court  for  an  award  of  execu* 
tion  against  his  goods  and  chattels,  acquired  by  him  since 
his  liking  the  oath  of  an  insolvent  debtor.  This  notice 
seems  to  have  been  founded  on  the  Act  of  Assembly,  1  Rev, 
Code  of  1819,  ch.  134,  §  33.  Richards  attended  at  the 
Court-house,  by  virtue  of  this  summons.  The  Court,  on 
motion  of  OoodsoUj  awarded  a  Capias  ad  Satisfaciendum 
against  the  body  of  the  said  Richardsy  which  was  executed 
on  the  same  day,  and  he  was  committed  to  jail. 

At  the  ensuing  Superior  Court  for  the  same  county, 
Richards  applied  for  and  obtained  a  Habeas  Corpus  ad 
Suhficienduniy  and  the  Judge  of  that  Court  adjourned  to 
the  General  Court  the  following  questions:  1.  Can  a  suitor, 
whilst  attending  Court  upon  his  own  Cause,  and  not  being 
summoned  as  a  witness  in  any  other  Case,  be  arrested  on 
Civil  process,  or  is  he  privileged  from  arrest  during  his 
attendance  on  his  own  Case,  as  a  suitor  ?  2.  Can  a  Defen- 
dant, immediately  after  the  rising  of  the  Court,  and  before 
he  leaves  the  Court-house  yard,  be  arrested  by  a  Capias 
ad  Sati^ftciendum  issued  on  a  judgment  rendered  against 
him  during  the  sitting  of  that  Court,  before  he  has  had 


M*Chmgt  felonioQtly,  and  oontrarx  to  tlie  Act  of  Atserobly.  That  kind  of 
ttRbbioff,  includet  not  only  maliciout,  hot  unlawful ;  and  boludet  not  onlr  stab* 
bing,  «ith  intent  to  kill,  bat  stabbing  with  intent  to  maim,  disfignra,  or  disable. 
The  record,  then*  of  the  Exaroinine  Court  might  have  omitted  the  intent  with 
wTiioh  the  act  was  done,  since  that  mtent,  as  well  as  that  of  all  the  others,  was 
iaeluded  in  the  other  broad  words.  Nor  can  the  force  of  those  broad  ezpre»- 
sions  be  dUninithed  by  the  allegation  that  the  fact  was  done  with  mtent  to  kill. 
2.  The  objection  that  a  misderoesnor  was  mixed  up  in  the  Indictment,  vith  a 
felony,  may  be  answered  by  the  remark,  that  the  words  •*  strike/  and  '*  oat,** 
In  the  Indictment,  may  be  rejected  as  surplusage. 
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time  to  return  home  ?    3.  Ought  he  to  be  discharged  by 
this  Court,  on  Habeas  Corpus  f 

To  which  questions,  the  General  Court  answered,  and 
did  decide:  1.  That  a  suitor,  whilst  attending  Court  upon 
his  own  Cause,  is  privileged  from  arrest.  2^  That  such 
suitor  who  has  been  attending  Court,  cannot  be  arrested  by 
a  Capias  ad  Saiis/aciendum^  or  other  process,  until  he 
has  had  a  reasonable  time  to  return  home.  3.  That  the 
petitioner,  fVilliam  Richards,  ought  to  be  discharged. 


JVY)7!£.— This  deoiiioD  leens  to  be  fullj  supported  bj  the  aathoriiiet.  See 
$  BacmCiAbr.  p.  616-18.  *' Privilege,*'  letter  B.  2i  Hatch  v.  ^&«taf,  cited  lb, 
UghJtfoot  ▼.  Camerorit  3  Wm.  BladL.  Rep.  11  IS ;  Arding  ▼.  Flower^  and  ono* 
ther,  8  Term  Rep.  d34.  See,  also,  Coxe  ▼.  M'Clenachan^  S  DalUt,  478; 
ffur9t^9  Case,  4  Dallas,  387  ;  by  wbkh  last  Cases,  H  was  adjadged  that  V^  pri« 
▼ilege  extends  to  arrests  on  Jodieial,  as  well  as  on  mesne  process.  Se^kiso, 
Coie  y.  Barakhu,  S  Strange,  1094 1  8  JBl.  Com.  889,  and  V/iriitian*9  note,  4; 
Meckint  ▼.  Smith,  1  U.  Black.  636. 


Nathan  Attoo  v.  The  Commonwealth. 

The  passage  of  an  Act  which  prescribes  a  new  punishment  for  old  ofiences,  and 
repeals  all  Laws  coming  within  the  purview  of  it.  without  providing  that  of- 
fences committed  before  the  operation  of  the  new  Law,  shall  be  punished 
under  the  old,  operates  as  a  discharge  of  all  who  have  committed  such  of- 
fencer,  and  have  not  been  tried  previous  to  the  new  Law  going  into  effect. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Augusta  county, 
whereby  the  petitioner  was  sentenced  to  be  confined  in  the 
Public  Jail  and  Penitentiary-house^  for  the  term  of  four 
years. 

'  The  prisoner  was  indicted  as  a  free  man  of  colour^  of 
the  forgery  *  *  of  a  paper  writing  to  the  prejudice  of  the 
right''  of  one  Jacob  Coiner.  The  indictment  was  found 
by  the  Grand  Jury  at  the  Superior  CourJ  which  com- 
menced its  session  on  the  15th  September,  1823|  and  the 
trial  took  place  at  the  same  term.  The  lime  alledged  in 
the  Indictment  when  the  offenjoe  was  committed,  was  the 
tentK  of  Mf^y^  1323- 
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By  the  Act  of  Assembly  which  pas3ed  on  the  23d  Feb* 
ruary,  1819,  the  offence  which  was  charged  on  the  prison- 
er, was  punishable  by  confinement  in  the  Public  Jail  and 
Penitentiary-house,  for  '<  not  less  than  one,  nor  more  than 
ten  years,  "(a) 

By  an  Act  which  passed  on  the 21st  February,  1823,(6) 
it  is  enacted  in  the  3d  section,  that  *^  when  any  free  negro 
or  mulatto  shall  be  convicted  of  an  offence,  now  by  Law 
punishable  by  imprisonment  in  the  Jail  and  Penitentiary- 
house  for  more  than  two  years,  such  person,  instead  of  the 
confinement  now  prescribed  by  Law,  shall  be  punished  with 
stripes,  at  the  discretion  of  the  jury,  shall  moreover  be  ad- 
judged to  be  sold  as  a  slave,  and  transported  and  banished 
beyQnd  the  limits  of  the  United  States,  &c." 

By  the  5th  section  of  the  same  Law,  all  Laws  coming 
within  the  purview  of  this  Law,  are  repealed,' and  there  is 
no  proviso  in  the  clause  of  repeal,  exempting  offences  pre- 
viously committed  from  the  operation  of  the  repeal,  or  au- 
thorising proceedings  to  be  had  under  the  former  Law,  for 
offences  committed  before. 

By  the  last  section,  the  Law  is  to  commence  on  the  1st 
August,  1823;  on  that  day  the  former  Law  ceased,  and  the 
offence  committed  before,  was  made  the  subject  of  Indict- 
ment after  the  expiration  of  the  Law. 

The  Writ  of  Error  was  awarded,  and  the  pleadings  on 
that  Writ  having  been  made  up,  Whiie^  J.  delivered  the 
opinion  of  the  Court:  That  there  was  no  Law  in  force  for 
the  punishment  of  the  offence,  whereof  the  said  %Attoo 
was  convicted  at  the  time  of  the  said  conviction  ;(c)  that 
the 'judgment  of  the  Superior  Court  was  therefore  erro- 
neous, and  must  be  reversed;  and  the  prisoner  acquitted  and 
discharged,  and  go  thereof,  without  day. 


(a)  1  Rev.  Code  of  1819,  ch.  134,  %  4,  p.  580. 
\b)  Act*  of  1824,  oh.  3«. 
(c)  See  Scutf9  Goe,  JhUe. 
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•The  Commonwealth  r.  John  $helton. 

The  first  seetioii  of  the  Act  of  Februanr  Sl8t,  I823,cb,  32,  does  not  extend  to 
Granc)  Laroeny,  nor  to  anj  offence  whieh  At  the  time  of  the  passage  thereof 
fttighi  have  been  punished  by  iroprisonnient  in  the  Penitentiary,  for  more 
than  two  years. 

This  was  an  a^djourned  Case  from  the  Superior  Court  of 
Brooke.  In  September,  1823,  the  prisoner,  a  free  white 
inan,  was  indicted  for  grand  larceny,  committed  before  the 
1st  August,  1823,  and  convicted;  and  the  term  of  his  im- 
prisonment in  the  Penitentiary -house,  ascertained  to  be 
two  years.  The  prisoner  moved  the  Court  to  arrest  the 
judgment  on  the  ground,  *^  that  there  is  no  Law  in  force 
for  the  punishment  of  the  offence  whereof  he  is  convicted 
by  the  said  verdict."  The  Superior  Court  adjourned  to 
^this  Court  for  its  decision,  the  question,  "What judjjmeDt 
ought  to  be  rendered  in  this  Case  ?'*  . 

This  Case  depends  on  the  constructioa  of  the  beforo- 
mentioned  Act  of  21st  February,  1833.  If  the  offence  of 
grand  larceny  is  included  in  the  first  section  of  that  Act, 
then  the  old  Law  whereby  it  was  punishable  by  imprison- 
ment in  the  Penitentiary-house,  for  a  period  of  not  less 
than  one,  nor  more  than  three  years,  is  repealed.  Con- 
sequently, the  ofience  charged  on  this  prisoner,  having 
been  committed  before  the  1st  August,  he  ought  to  be  ac- 
quitted, as  there  would  be  then  no  Law  under  which  he 
could  be  punished.  But,  if  that  offence  is  not  included  in 
the  first  section,  then  the  old  Law  is  still  in  force,  and  judg- 
ment ought  to  be  pronounced  on  the  prisoner. 

That  Act  is  in  the  following  words: 

I.  Be  it  enacted J)y  the  General  •Assembly ^  That  hence- 
forth, when  any  person  shall  be  convicted  of  any  crime  or 
ofience  now  punishable  by  imprisonment  in  the  Public  Jail 
and  Penitentiary-house,  for  any  period  not  exceeding  two 
years,  such  person  shall,  instead  of  the  punishment  now 
prescribed  by  Law,  undergo  imprisonmentin  the  jail  of  the 
county  or  corporation,  where  such  conviction  shall  take 
place,  for  a  period  not  more  than  six  months,  nor  less  than 
one  month,  at  the  discretion  of  the  Court,  and  be  there  kept 
on  low  and  coarse  diet,  as  prescribed  by  law  for  convicts 
in  the  Penitentiary;  and  shall  moreover  be  punished  with 
stripes,  at  the  discretion  of  the  Court,  to  be  inflicted  at  one 
time,  or  at  different  timeft  during  such  confinement,  as  such 
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Court  may  direct:  Provided^  the  same  do  not  exceed 
thirty-nine  at  any  one  time:  Provided^  nevertheless^  that 
the  crime  of  bigamy,  and  the  offences  punishable  by  the 
second,  fourth,  fifth,  and  sixth  sections  of  an  Act,  entitled 
**  An  Act,  red tfciog  into  one  the  several  Acts  for  punish* 
irig  persons  guilty  of  certain  thefts  and  forgeries,  and  the 
destruction  or  concealment  ojf  Wills,''  passed  the  twenty- 
third  day  of  February,  eighteen  hundred  and  twelve,  shall 
be  punished  as  heretofore. 

2.  Jind  be  it  further  enactedj  That  all  trials  for  offen- 
ces punishable  by  imprisonment  in  the  Common  Jail,  and 
with  stripes,  by  the  provisions  of  this  Act,  shall  be  in  the 
Superior  Courts;  any  law  to  the  contrary,  notwithstand- 
ing: And  in  cases  of  conviction  under  this  Act,  of  persons^ 
to  be  punished  with  stripes,  or  by  imprisonment  in  any 
county  or  corporation  jail,  such  judgment  for  restitution, 
or  for  the  payment  of  the  value  of  property  stolen,  and  such 
other  proceedings  shall  be  rendered  and  had,  as  have  here- 
tofore been  usu^l  th  similar  cases. 

3.  Be  it  further  enacied^  That  henceforth,  when  any 
free  nggro  or  mulatto  shall  be  convicted  of  an  offence,  now 
by  law  pimishable  by  imprisonment  in  the  Jail  and  Peni- 
tentiary-house for  more  than  two  years,  such  person,  in- 
stead of  the  confinement  now  prescribed  by  Law,  shall  be 
punished  by  stripes,  at  the  discretion  of  the  jury,  shall 
moreover  be  adjudged  to  be  sold  as  a  slave,  and  transports 
ed  and  banished  beyond  the  limits  of  the  United  States,  in 
the  manner  prescribed  by  Law  for  the  sale  and  transporta- 
tion of  slaves  under  the  sentence  of  death. 

4.  n^nd  be  it  further  enacted^  That  the  costs  and  char- 
ges attending  the  arrest,  confinement,  trial  and  punishment 
of  offenders  under  this  Act,  shall  be  adjusted,  certified  and 
paid,  in  the  same  manner  as  costs  and  charges  of  a  similar., 
nature  are  now,  by  Law,  directed  to  be  adjusted,  certified 
and  paid. 

5.  All  Acts  and  parts  of  Acts  coming  within  the  purview 
of  this  Act,  shall  be,  and  the  same  are  hereby  repealed. 

6.  This  Act  shall  commence  and  be  in  force  from  and 
after,  the  first  day  of  August  next. 

Whitej  J.  delivered  the  opinion  of  the  Court: 

At  the  Septeniber  Term  of  tKe  present  year,  the  prison- 
er, SheltOTij  was  convicted  of  graad  larceny,  committed 
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before  the  first  daj  of  August  last;  whereupon,  he  pleaded 
in  ariest  of  judgment,  that  '^  there  was  no  law  then  in 
force  for  the  punishment  of  the  offence  whereof  he  was 
eonvicted/'  and  the  Court  adjourned  the  question  growing;^ 
out  of  that  plea  to  this  Court  for  it§  decision. 

This  plea  was  filed  under  an  innpression,  that  the  first 
section  of  the  Act  of  Assembly  passed  on  the  21st  Febru* 
fry,  1893,  embraced  this.case.  But  this  Court,  being  una- 
nimously of  opinion  that  that  section  does  not  extend  to 
any  offence  which,  at  the  time  of  the  passage  of  the  act, 
tnight  have  been  punished  by  an  imprisonment  in  the  Jail 
and  Penitentiary-house  for  more  than  two  years,  doth  de* 
cide,.that  judgment  on  the  said  verdict  ought  not  to  be  ar- 
rested for  any  thing  alledged  in  and  by  the  aaid  plea. 
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Stuart, 

Holmes, 

Brockenbroughy 

Johnston,         ^    J.  JUDGES, 

Dade, 

O.  Parker, 

Saunders, 

jR,  E.  Parker, 

Bouldin, 


Reubkn  Wicks  v.  The  Commonwealth. 

It  ii  not  proper,  or  neoeaiary,  that  an  Indietment  for  nmrder  rtioald  diat^  it 
ai  niaraer  in  the  first  degree,  or  qsv  that  de«eription,  which,  a«onIing  toth« 
Statute,  eonititutes  that  degree  of  the  oflTenee. 

An  Indietraent  for  murder,  in  the  teohnieal  langui|ge  of  the  Common  Law^ 

correct,  and  under  viwh  Indictment,  a  prisoner  may^  convicted  of  murder 

b  the  first  degree,  and  sentence  of  death  pronounced  agaiott  him,  for  K  it 

the  province  of  the  jury  to  decide,  whether  he  be  guHty  of  murder  m  the 

'  first,  or  second  degree.  .  i    '.j  . 

A  case  of  conviction  of  murder  in  the  first  degrer,  on  cireumsUntial  endenc*  ' 
^alooe,  and  a  refusal  by  the  Court  to  grant  a  new  trial,  and  by  the  Appellate 
Court  to  grant  a  Writ  of  Eirror. 

This  wa«  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Nottoway,  whereby  the 
petitioner  was  sentenced  to  death,  for  the  murder  of  one 
Oeorge  Hood. 

The  Indictment  cpntains  two  Counts;  in  the  first  of 
which,  the  murder  is  charged  to  have  been  committed  with 
a  club;  in  the  second,  with  a  stone.  Both  Counts  charge 
the  assault  to  have  been  made,  and  the  murder  to  have  been 
committed  "  feloniously,  wilfuDy,  and  of  his  malice  afore- 
thought;*^' neither  of  them  charge  it  to  have  been  done 
**  deliberately  and  premeditatedly,*'  nor  give  any  of  tho^ 
descriptions  which,  by  the  Statute,  are  declared  to  coasii- 
tute  murder  in  the  first  degree. 
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The  jury  found  him  guilty  of  murder  in  the  first  degree. 
He  moved  the  Court  to  arrest  the  judgment,  on  the  ground, 
that  the  Indictment  did  not  charge  the  ofience  to  have  Jbeea 
done  "deliberately  and  premeditatedly,"  as  well  as-*/ wil- 
fully, feloniously,  and  of  his  maFice  aforethought,''  nor  with 
murder  in  the  first  degree..  This  motion  was  over-ruled. 
He  then  moved  for  a  new  trial,  oti  the  gi*ound,  that  the  ver- 
dict was  contrary  to  evidence.  This  was  likewise  over- 
ruled, and  judgment  of  death  pronounced  against  him. 

The  facts  proved  on  the  trial,  are  stated  in  a  Bill  of  Ex- 
ceptions to  the  opinion  of  the  Judge,  and  are  as  follow; 
^'The  deceased  had  charged  the  prisoner  with  stealiog" 
some  iron  from  the  shop  pf  the  deceased;  a  warrant. was 
issued  to  apprehend  the  prisoner;  before  his  trial  by  the 
committing  .Magistrate,  he  said  at  one  time,  that  if  JHood 

'  did  not  take  care,  he  would  ^tamp  him  to  the  earth;  at  ano- 
ther time,  that  if  Hood  again  claimed  his,  the  prisoner's 
iron  as  his  own,  he  would  break  every  bone  in  him,  and 
massacre  him;  and  at  a  third  time,  that  if  Hood  did  not  let 
him  alone,  he  would  break  his  head:  This  threat  was  ex- 
pressed in  a  tone,  and  with  a  manner  expressive  of  deep 
resentment,  his  countenance  very  lowering  and  angry: 
The  next  evening,  he- appeared  in  custody  at  colonel  Je- 
ter^s  tavern  where  he  was  detained  all  night:  The  day  after 
his  examination  took  place,  Sind  Hood  was  sworn  as  a  wit- 
ness against  him,  and  did  again  claim  and  identify  the  iron 
in  question.  The  prisoner  was  committed  for  the  larceny, 
but  bailed.  After  sunset,  or  about  dark,  the  deceased  left 
Jeter^Sy  and  went  on  his  way  home  on  foot.  AboOt  the 
same  time,  a  servant  of  the  prisoner's  was  seen  at  Jeier^s 
with  a  horse,  enquiring  for  his  master,  and  asking  whether  . 
he  would  go  home  that  night:  Shortly  after,  the  servant  is 
seen  returning  on  the  horse  without  his  master,  who  was 
left  on  foot  at  Jeter^s.  When  or  how  the  prisoner  left  t/e- 
/cr'*,  did  not  appear.  The  next  morning,  Hood^s  body 
was  found  on  the  road  to  his  house,  barbarously  murdered. 
Suspicion  fell  on  the  prisoner,  the  deceased  being  an  honest 
and  inoffensive  blacksmith,  against  whom  the  neighbours 
all  say  no  one  had  the  least  cause  of  complaint,  and  the 
prisoner   being  the  only  individual   known  to  be  out  of 

temper  with  him,  or  to  have  the  least  motive  to  harm  him. 
He  was  a  sort  of  general  favourite,  and  regarded  with  some- 
thing more  than  ordinary  kindness  even  by  the  blacks,  on 

^account  of  the  fairness  and  liberality  with  which. he  traded 
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with  many  of  them  for  eoal,  which  they  were  allowed  by 
tlieir-masters  to  burn  and  sell. 

The  place  where  the  body  was  found,  was  carefully  ex^ 
amined:  No  full  track  could  be  found,  but  the  tiptoe  prints 
of  the  murderer  were  seen,  where  they  led  off  from  the 
body  in  a  direction  different  from  the  prisoner's  house,  but 
the  nature  of  the  ground  did  not  adipit  of  tracing  them. 
About  eighty  yards  off,  a  single  track  was  seen  at  full  length, 
still  going  in  a  direction  different  from  the  prisoner's  house: 
The  same  track  was  again  seen  in  Morgan*a  field,  going 
nearly  the  same  course,  and  in  general,  appeared  to  a^oid 
the  places  wher^  it  might  be  traced,  apparently  keeping  a 
hard  path,  and  when  for  some  cause  he  left  the  path,  he  re- 
turned to  it  again:  The  party  searched  on,  bat  for  half  a 
mile  or  three  q^iarter's,  they  saw  po  trace  of  the  track, 
.but  in  about  that  distance,  the  track  was  plainly  seen,  mea- 
sured, and  found  to  be  the  same;  and  taking  now  a  course 
direct  for  the  prisoner's  house:  They  followed  through  a 
field,  and  occasionally  saw  it,  until  within  eighty  yards  of 
the  house  of  the  prisoner:  The  pwrty  went  direct  to  the 
house;  the  froot  door  was  closed,  and  the  window  shutter 
also:  They  went  round,  and  entering,  arrested  the  prisoner 
who  exhibited  no  marks  of  surprize  at  (he  visit,  but  after 
a  short  time,  asked  what  is  the  matter  now  ?  He  was  an- 
swered that  he  knew;  he  replied,  yes,  he  knew  he  should 
die  and  go  to  hell;  and  after  some  pause,  added,  and  so  will 
you.  By  this  time  it  was  observed>  his  clothes  had  been 
changed,  the  suit  worn  the  day  before  having  been  ex- 
tremely neat  and  clean,  and  his  then  appearance  being  the 
reverse;  he  was  asked  for  the  clothes  he  had  pulled  off;  he 
said  he  had  on  the  same  clothes;  whereupon,  one  of  the 
party  instantly  went  to  the  kitchen,  when  for  the  first  time, 
the  prisoner  discovered  p^reat  anxiety  and  embarrassment: 
The  suit  worn  the  day  before,  was  found  in  the  wash,  part 
on  the  fire  boiling,  the  residue  in  the  washing  tub:  This 
was  quite  early  in  the  morning,  and  no  other  clothing  of 
the  family  were  in  the  wash;  the  shirt-bosom  and  panta- 
loons had  stains  upon  them  exhibiting  the  same  appearance 
which  blood  stains  exhibit  after  being  attempted  to  be 
washed  out  in  hot  ley  or  soap-suds,  but  not  so  unlike  every 
other  stain,  as  to  admit  of  the  positive  affirmance  on  oath, 
that  it  was  bfood.  The  prisoner  on  being  asked,  why 
these  clothes  which  were  clean  the  day  before  were  in  the 
Wish,  answered  that  he  was  about  to  go  to  Petersburg  for 
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eridence  to  prove  his  right  to  the  iron  he  bad  been  charged 
with  stealing:  He  was  asked  for  the  shoes  he  had  worn  the 
preceding  day;  he  answered  that  he  had  them  on,  but  it  was 
fully  proved  that  this  was  not  the  fact,  and  the  clothes  in 
the  wa^h,  were  fully  identified  <  with  those  worn  the  daj 
before:  The  shoes  worn  the  day  before  were  not  found, 
nor  did  it  appear  that  they  were  searched  for.  He  was  theit 
taken  to  the  dead  body,  and  the  tracks  which  before  had 
been  found,  were  measured  with  the  shoes  he  then  wore; 
the  length  agreed,  but  the  breadth  did  not  exactly  accord: 
Whether  the  shoe  was  wider  than  the  track,  or  vice  v4m, 
the  witnesses  did  not  remember:  He  was  asked  which  way 
he  came  home  from  Jetef^s;  he  answered  by  Morgan^s 
store,  where  he  saw  seven  or  eight  persons  in  the  storoi 
(the  door  of  which  fronts  the  road:)  On  being  reminded  of '^ 
the  propriety  of  having Mme  of  those  persons  to  prove  his 

f massing  that  way,  he  said  he  did  not  go  along  the  road  in 
ront  of  the  store,  but  through  the  orchard  behind  the 
house;  and  to  another  person^  he  gave  a  third  account  of 
the  way  he  went  home.  After  he  was  put  in  jail,  he  was 
asked  why  he  was  there;  he  mentioned  the  cKarge  against 
him,  declared  his  innocence,  and  alledged  it  was  all  owing 
to  negroes;  that  had  he  killed  colonel  GreenhilPs  Pres/ofif 
he  would  have  killed  the  right  one:  On  its  being  then 
suggested  interrogatively,  that  he  had  killed  the  wrong 
one,  he  answered  that  he  had  killed  no  one. 

The  new  trial  was  refused  by  the  Judge  who  presided 
at  the  trial,  because,  although  the  evidence  was  altogether 
circumstantial,  the  jury  were  satisfied  that  it  proved  the 
prisoner's  guilt,  and  the  same  conclusion  irresistibly  ibrced 
itself  upon  his  own  mind. 

He  now  applied  for  a  Writ  of  Error,  and  the  Case  was 
argued  by  -Way,  for  him,  and  Roberisorij  Attorney  Gene- 
ral, for  tfaeXommon wealth. 

fVMiey  J.  delivered  the  opinion  of  the  Court: 

This  Writ  is  prayed  for,  1.  Because,  as  it  is  alledged, 
the  judgment  ought  to  have  been  arrested.  2.  Because  a 
new  trial  ought  to  have  been  granted. 

In  sQpport  of  the  first  error  »(signed,  it  is  alledged,  and 
correctly,  that  if  there  be  two  offences  of  the*same  nature, 
but  the  one  inferior  to  the  other  in  atrocity,  and,  as  respects 
the  punidimeot  affised  to  it^  as  mturder,  and  man-«laaghter, 
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and  ft  pef8on  be  iiklicted  for  the  ioferior  ofifence,  the  jury 
cannot,  upon  any  possible  evidence,  find  him  guilty  of  the 
hieher  ofi^nce.  And,  further/ that  if  a  Statute  creates  an 
ofience,  or  annexes  a  new  penalt}^  to  an  old  offenoe,  to  bring 
a  party  accused  within  the  penaky  of  such  Statute,  the 
words  of  the  StattUe  man  be  pursued.  But  it  remains  to 
be  enquired,  whether  the  present  Case  comes  within  both, 
or  either  of  those  principles. 

To  bring  it  within  them,  the  Counsel  for  the  applicant 
has  endeavoured  to  shew  that  our  Penitentiary  Act  has  di- 
vided the  old  Common  Law  offence,  called  murder,  into 
two  parts,  and  created  two  distinct  offences  out  of  it,  the 
^ne  called  murder  in  the  first  degree,  and  the  other  murder 
in  the  second  degree;  and  that»  therefore,  an  Indictment  for 
murder,  since  the  passage  of  that  Act,  ought,  if  it  is  sup- 
posed the  accused  is  guilty  of  the  first  offence,  expressly  to 
charge  him  with  murder  in  the  first  degree,  and  if  It  does 
not  do  so,  it  is  in  Law  an  Indictment  for  murder  in  the  se- 
cond degree,  on  which  he  cannot  be  convicted  of  murder  in 
the  first  degree. ..." 

The  principal  support  of  this  proposition,  seems  to  be 
derived  from  the  preamble  to  the  enacting  clauseof  the 
second  section  of  the  aforesaid  Statute,  (a)  That  preamble 
says,  "Whereas  the, several  offences^  which  are  included 
under  the  ^^nera/ denomination  of  murc^r,  differ  so  great- 
ly from  each  other  in  the  degree  of  their  atrociousness,  that 
it  is  unjust  to  involve  them  in  the  same  punishment'' 
'  From  these  word5,  several  offences^  it  seems  to  have 
been  inferred  that  therc^  were  included  in  th^  general  term 
murder^  several  distinct  crimes,  which  were  to  be  prose- 
outed  by  several  distinct  Indictments,  and  if  these  words 
were  contained  in  the  enacting  clause  which  changed  the 
liaw,  there  might  and  would  be  some  force  in  the  argu- 
ment. But,  has  it  been  forgotten,  that  this  preamble  speaks 
of  the  Law  as  it  then  was,  when  no  such  distinction  could 
possibly  be  set  up,  and  not  as  the  Legislature  might  there- 
•  9AeT  make  it;  that  it  only  speaks  of  the  existing  state  of  the 
l«aw,  to  shew  why  the  Legislature  contemplated  a  changa 
in  it,  and  what  was  the  nature  of  that  change  f  This  pre-* 
amble  seems  to  indicate,  not  that  the  Legislature  meant  to 
make  any  change  in  the  crime  of  murder,  but  that  it 


(o)  Sfce  the  Aet^  I  SUn.  Code  of  1819,  di^  171,  ^  8,  p.  610. 
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thought  that  this  crime^  as  it  might  be  committed  under 
an  almost  infinite  variety  of  circumstances,  ought  to  be 
punished  in  each  case  according  to  the  degree  of  atrocity 
or  extenuation  under  which  each  ofience  was  committed: 
that  he  who  \ipfon  a  sudden  and  highly  aggravated  provo-^ 
cation,  in  the  moment  of  heat,  and  without  time  for  reflec- 
tion, took  atvay  the  life  of  his  fellow.man,  under  such  cir-* 
cumstances  as  would,  however,  constitute  murder,  ought 
not  to  be  punished  for  that  murder,  with  the  same  severity 
as  ought  to  await  him,  who,  by  pOison,  or  torture,  and  with 
little  or  no  provocation,  coolly  and  deliberately  oxurdered 
his  wife  or  his  friend. 

Thus  considered,  this  preamble  seems  to  imply,  not  that 
the  Legislature  intended  to  change,  much  less  that  they  in- 
tended to  divide  the  Common  Law  crime  of  murder  into 
two  distinct  offences,  to  be  prosecuted  and  punished  under 
two  distinct  Indictments,  but  that  it  intended  to  graduate 
the  punishment  of  each  murder  by  a  scale  to  be  established 
by  itself,  bccordin^  to  the  circumstances  under  which  it 
should  be  committed. 

It  is  believed,  that  the  enacting  clause,  which  follows 
this  preamble,  fiilly  justifies  this  commentary.  Let  us 
examine  it  minutely.  It  enacts  that,  **  all  murder 'which 
shall  be  perpetrated  by  means  of  poison,  or  by  lying  in 
wait,  &c.  shall  henceforth  be  deemed  murder  in  the  first 
degree;  and  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree. '^  It  is  admitted  that  if  this 
enactment  stopped  here,  and  was  taken  unconnected  with 
the  preamble  which  preceded,  it  -  would  furnish  strong 
ground  in  support  of  the  appll<^ation,  which  ground  has 
been  ably  occupied  by  the  Counsel  for  the  Applicant  It 
does  not,. however,  stop  here,  hut  goes  on  to  say,  **  and  the 
jury  before  whom  such  person,  indicted  /or  murder,  shaH 
be  tried,  shall,  if  they  find  such  person  guilty  thereof,*' 
that  is  murder,  **  ascertain  in  their  verdict  whether  it  be 
murder  in  the  first  or  second  degree:'*  Cui  bono?  Unless 
that  the  punishment  for  the  murder  committed,  should  be  - 
graduated  by  the  circumstances  of  the  case?  But,  how  can 
that  be  done,  if  the  Indictment  has  already  fixed  the  grade 
of  the  offence,  and  with  it  the  nature  of  the  punishment  ? 
But  the  Law  eoes  on  to  say,  ^^  but  if  such  person  be  con- 
victed by  confession,  the  Court  shall  proceed,  by  examina*- 
tion  of  witnesses,  to  determine  the  degree  of  the  crime,  and 
to  give  sentence  aqpordinglyi"    ^ow>  if  the  Indictment 
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must  charge  the  offence  to  be  murder  in  the  first  degree 
or  second  degree,  and  if  the  accused  coufesses  he  is  guilty 
of  the  crime  charged  upon  him  by  the  Indictment,  what 
further  enquiry  upon  that  subject  can  be  had  ?  If  the  In* 
dictment  charge  murder  in  the  first  degree,  and  the  party 
confess  he  is  guilty  of  it,  is  the  Court  to  examine  evidence 
to  convince  it  that  he  is  not  guilty  in  that  degree,  and  turn 
it  into  an  offence  not  charged  upon  him  ?  If  he  be  chared 
with  murder  in  the  secot^  degree,  or  with  murder  omy, 
which,  according  to  the  principles  iiss^med  by  the  Appli- 
cant's Counsel,  amounts  to  the  same  thing,  and  he  confess 
it,  is  the  Court  to  examine  testimony  to  enable  it  to  turn 
the  offence  so  chained  and  confessed,  into  a  higher  crime 
not  at  all  charged  upon,  or  confessed  by  him,  and  so  hang 
him  ?  Or,  is  this  examination,  a  mere  filrce,  intended  to  an* 
swer,  and  which  cannot  answer  any  one  useful  purpose? 

It  is  the  unanimous  opinion  of  the  Judges  present,  that 
the  errors  moved  in  arrest  of  judgment  were  rightly  over» 
ruled,  and  so  indeed  it  appears  to  have  been  before  deci- 
ded by  this  Court  on  a  former  occasion. (^) 

The  Court  is  also  unanimously  of  opinion,  that  there  it 
DO  error  in  the  judgment  over-ruling  the  motion  for  a  new 
trial.    The  Writ  of  Error  is  therefore  refused. 

(b)  J^MIUr^s  Ca«e,  Virginia  Catei,  p.  SIO. 
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The  Commonwealth  *v.  Richard  Booth. 

.  i^umre.  C«d  a  master  be  Indicted  for  beatinf  his  own  slave  eniellj  and  kika* 
manlv,  and  bejond  the  bouixls  of  moderation  ? 
An  Inuictment  which  charts  the  Defendant  with  beating  the  slave  of  R.  /\ 
jftn  the  common  form,)  will  not  8up|)urt  a  prosecutioo  against  the  l>efendaQt 
tor  beatine  the  same  slave  of  H  F.  during  the  time  he  wab  hired  tu  the  De- 
fendant (he  being  the  temporary  owner  ol  the  slave :)  for,  the  gravamen  of 
the  charge  being,  not  the  original  assault,  but  the  want  of  moderation  in  the 
tubaequent  chastisement,  the  Indictment  ought  to  shew  distinctly  the  counee- 
tion  of  the  parties,  and  that  it  is  the  exceta  of  the  punishment  which  is  com- 
platoed  of,  and  not  that  the  righi  to  inflict  blows,  is  questioned. 

This  was  an  adjourned  C«se  from  the  Superior  Court  of 
Petersburg.  The  Defendant  was  indicted  for  that  he  **on 
the  10th  day  of  May,  1821^  with  force  i9ind  arms  at,  Ut. 
within,  &DC.  unlawfully  and  violently  did  make  an  assault 
on  a  certain  negro  man  slave  named  Bob,  the  profierty  of 
Robert  Fenn^  then  and  there  in  the  peace  of  the  Common- 
wealth being,  and  him  the  said  negro  man  slave  named 
.  Bob^  then,  and  there  did  violently,  severely  and  cruelly 
beat,  bruise,  wound  and  exceedingly  ill  treat,  so  that  his 
life  was  thereby  greatly  endangered,  and  that  he  the  said 
Richard  Booths  then  and  there  did  .  other  great  wrongs, 
enormities  and  injuries  to  ar.d  against  the  said  negro  man 
slave  named  Bob^  the  property  of  the  said  Robert  Fenn^ 
to  the  great  damage  of  the  said  Robert  Fenn^  his  owner 
and  proprietor,  to  the  evil  example  of  all  others  in  like  cases 
offending^  and  against  the  peace  and  dignity  of  the  Com-, 
mon wealth.*'  At  the  trial  of  this  Indictment,  the  jury 
found  a  verdict  in  these  words:  **  We  of  the  jury  find  the 
Defendant  guilty  and  assess  his  fhie  to  sixty  dollars,  subject 
to  the  opinion  of  the  Court  upon  these  questions:  Can  the 
Defendant  be  indicted  and  punished  for  the  excessive, 
cruel  and  inhuman  infliction  of  stripes  on  the  slave  Boh^ 
while  in  his  possession,  and  under  his  control  as  a  hired 
slave,  for  the  space  of  one  month,  no  permanent  injury 
haying  resulted  to  the  said  slave  from  such  infliction?: — Can 
the  Defendant  be  punished  under  the  Indictment  found  in 
this  Case?"  The  questions  ariiring  on  this  special  verdict 
were  adjourned  to  this  Court  by  the  said  Superior  Court,  . 
for  its  decision  on  the  question,  *•  What  judgment  shall  be 
rendered  on  the  said  verdict?" 

.  The  Case  was  ai^ued  by  the  Attorney  General^  for  the 
Commonwealth,  and  by  Ma}/,  for  the  Defendant. 
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R.  E,  Parker^  J.  delivered  the  opinioo  of  the  Court: 

(After  stating  the  Case,)  he  proceeded  thus:  The  last 
clause  in  the  special  verdict,  is  understood  to  refer  the  fol- 
lowing question  to  the  Court.  Under  an  Indictment  in 
the  common  form  for  an  aggravated  lassault,  upon  the  slave 
of  Robert  Fenriy  can  the  Defendant  be  found  guilty,  and 
punished,  upon  evidence  proving  him  to  have  made  such 
assault  upon  a  slave  held  by  himself  as  an  hireling,  that  is, 
upon  his  own  slave  for  the  time  being?  If  this  is  the 
question  propounded  by  the  jury,  and  we  can  give  these 
words  no  other  construction,  a  majority  of  the  Court,,  think 
it  ought  to  be  answered  in  the  negative. 

The  Indictment  is  in  the  common  form,  and  will  reach 
all  cases  where  the  first  assault  is  unlawful  per  se^  no  mat- 
ter what  peculiar  circumstances  attend  the  catastrophe. 
.  But  where  the  original  assault  is  justified  by  the  relation  of 
master  and  slave,  and  the  gravamen  of  the  charge  is  the 
want  of  moderation  in  the  subsequent  chastisement,  we 
think  the  Indictment  ought  to  be  more  special  than  the  one 
at  bar,  and  ought  to  state  distinctly,  the  connection  of  the 
parties,  and  to  shew  that  it  is  the  excess  of  the  punishment 
which  is  complained  of,  and  not,  that  the  right  to  punish  at 
all,  is  questioned.  In  looking  into  the  forms  of  Indict- 
ment against  masters  for  ill  treating  their  apprentices, (a) 
-we  find  that  these  circumstances  are  set  out,  and  we  are  not 
disposed  to  depart  from  those  forms,  especially,  where  they 
seem  to  have  reason  on  their  side.  The  offence  of  making 
an  unlawful  assault  upon  the  slave  of  another  person,  how- 
ever cruel  and  severe  the  subsequent  battery,  is,  certainly, 
not  the  same  offence  with  making  an  assault  upon  one's 
own  slave,  which,  in  general,  becomes  unlawful  by  subse- 
quent excess  and  inhumanity,  and,  if  this  last  is  intended  to 
be  the  charge  against  the  Defendant,  he  ought  to  have  clear 
notice  of  it,  by  the  frame  of  the  Indictment. 

In  the  present  case,  the  Defendant  sufficiently  answered 
the  general  charge  preferred  against  him,  of  cruelly  beat- 
ing Robert  Penh's  slave,  by  proving  that  he  had  himself 
for  the  time  the  ownership  of  him,  which  so  changed  the 
nature  of  the  offence,  as  to  entitle  him  to  a  judgment 
under  this  Indictment,  and  we   accordingly  answer  the 


(a)  3  Cfdttif's  Crown  Law,  839. 
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question  proposed,  by  ordering  H  to  be  cerlifled  to  the 
Court  below,  that  judgment  on  the  said  special  verdict,  ought 
to  be  entered  for  the  Defendant. 

In  giving  this  judgment,  however,  we  mean  to  express 
no  opinion  as  to  the  first  point  submitted  by  the  verdict. 
That,  involves  a  grave  and  serious,  as  well  as  delicate  en- 
quiry into  the  rights  and  duties  pf  slave-holders,  and  the 
condition  of  their  slaves,  which  we  shall  be  prepared  to 
enter  upon  with  a  due  sense  of  its  Importance,  whenever  a 
proper  occasion  arises.  The  present  Case  is  decided  with-\ 
out  reference  to  this  more  interesting  question,  and  is  not 
intended,  in  any  manner,  to  affect  it. 


David  Mabry  v.  The  Commonwealth. 

If  a  person  be  examined  for  stealing^  three  bags  of  cotton,  **  of  the  goods  and 
ehattelt^of  JVathaniel  Land,''  he  may  6e  mdicted  m  two  Counts  for  stealing 
ihr^  bags  of  oottun,  first,  of  the  goods  and  chattels  of  M  X..;  secondhr,  i^ 
the  goods  <nd  chattels  of  a  person  wtkfumn.  And  he  may  be  convicted  and 
•entenced  on  Uie  aeeond  GoOnt,  and  acqokted  of  the  first  :  and  a  motion  to 
quash  the  second  Count,  on  the  ground  that  he  has  not  been  exammed  for  the 
offence  with  which  he  is  therein  charged,  ought  to  be  over-niied. 

The  offence  consists  in  the  larceny  of  the  subject  The  property  of  the  goods 
ii  merely  an  incident^  and  does  not  enter  into  the  essence  of  the  cnme. 
Although  it  is  absolutely  necessary,  in  an  IniSctment,  to  state  in  whom  the 
propel^  is,  and  the  proof  mutt  cOrreapoiid  with  tiie  allegation,  it  it  not  ne- 
oessarv  in  the  record  of  the  Examfdng  Courts  That  he  is  indicted  for  the 
same  fact,  for  which  he  had  been  examined^  ought  to  appear,  but  the  defect 
of  the  record  in  this  respect,  may  be  helped  hy  averment. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment  of  the  Superior  Court  of  Law  for  Greensville  coun- 
ty; the  Case  is  stated  by  the  Judge  who  delivered  the  opi- 
nionof  the  Court: 

R.  E.  Parker,  J.  This  is  an  application  for  a  Writ  of 
Error  to  a  judgment  of-the  Superior  Court  of  Greensville, 
under  the  following  circumstances. 

The  applicant  was  a  free  man  of  color,  charged  by  the 
warrant  apprehending  him,  and  by  the  warrant  for  conve- 
ning his  Examining  Court,  with  stealing  three  sack  bags  of 
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picked  cottony  of  the  value  of  eight  dollars,  ^of  the  goods 
and  chattels  of  Nathaniel  Land. "  The  Court  proceed- 
ed to  examine  into  the  charge  ^*  of  having  feloniously  ta- 
ken and  carried  away  cotton  belonging  to  Nathaniel 
Land^^*  and  were  of  opinion,  that  *^for  the  offence  afore- 
said," he  ought  to  be  tried  in  the  Superior  Court.  The  de- 
positions taken  in  the  cause,  rendering  it  uncertain,  whe- 
ther the  Defendant  if  he  were  guilty  of  stealing  cotton  at 
all,  stole  cotton  belonging  to  Nathaniel  Land;  the  prose- 
cutor for  the  Commonwealth,  inserted  two  Count^f  in  his 
Indictment;  one,  charging  him  with  stealing  three  bags  of 
picked  cotton,  '^of  the  goods  and  chattels  of  one  Nathan^ 
iel  Land^*^  and  the  other,  laying  it  to  be  "of  the  goods 
and  chattels  of  a  certain  person  to  the  jurors  unknown.'' 
Upon  the  arraignmetit  of  the  prisoner,  he,  by  his  Counsel, 
moved  the  Court  to  strike  out  of  the  said  Indictment,  the 
.second  Count  thereof,  upon  the  ground,  that  "  there  had 
been  no  examination  of  the  fact,  wherewith  the  said 
prisoner  is  therein  charged,  by  an  Examining  Court,  &c." 
and  in  support  of  this  motion,  he  exhibited  all  of  the 
proceedings  before-mentioned,  which  are  made  part  of  the 
record.  The  Court  over-ruled  the  motion,  and  directed 
the  prisoner  to  plead  to  the  whole  Indictment  as  it  stood, 
and  the  prisoner  excepted  to  the  opinion.  Upon  the  trial, 
the  jury  found  the  prisoner  guilty  of  the  grand  larceny  in 
the  second  Count  mentioned,  and  not  guilty  of  the  grand 
larceny  in  the  first  Count  mentioned,  and  directed  him  to 
receive  fifteen  stripes.  The  judgment  of  the  Court,  was 
in  conformity  with  the  verdict  as  to  the  stripes,  and  more- 
over, that  he  should  be  transported  and  sold  as  a  slave,  ac- 
cording to  Law. 

To  this  judgment,  a  Writ  of  Error  is  prayed  for  on  two 
grounds.  1.  Because  the  Superior  Court  over-ruled  the 
prisoner's  motion  to  quash  the  second  Count,  assigning  the 
reasons  before  stated.  2.  Because  the  Laws  of  this  Com- 
monwealth do  not  affix  the  punishment  pronounced  by  the 
said  judgment  to  the  offence,  whereof  the  petitioner  was 
convicted. 

On  this  second  point,  to  shew  that  it  cannot  avail  the 
petitioner,  the  Court  refers  to  its  judgments  pronounced  at 
the  last  Term  in  the  Cases  of  Jlttoo  and  of  Shelton, 
(antey  p.  3S2,  384,)  and  to  the  opinion  just  delivered  in  the 
Case  of  John  ^Idridge^  {post.)  after  solemn  re-conside- 
ration of  tlie  Aet  of  Assembly,  authorising  this  sale  and 
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transportation,  and  on  full  argument.     The  question  must, 
therefore,  now  bte  considered  as  settled. 

As  to  the  first  point,  the  Court  are  unanimously  of  opi- 
nion,  that  the  motion  of  the  prisoner,  [in  the  Court  below, 
was  properly  over-ruled.  The  offence  charged  against 
the  prisoner]  had,  we  think,  been  enquired  into  by. the  Ex- 
amining Court.  That  offence  was  the  larceny  of  three 
bags  of  cotton,  of  a  certain  value.  For  this  criminal  of- 
fence, he  had -been  sent  on  to  be  tried  in  the  Superior 
Court.  The  property  of  the  goods  was  merely  an  incident, 
and  did  not  enter  into  the  essence  of  the  crime.  This  propo- 
sition was  decided  by  this  Court  in  the  Case  of  James  Hal- 
kern,  (ante,  p  4,)  Vtrho  was  examined  for  stealing  a  horse, 
or  gelding,  without  its  being  any  where  stated  in  the  pro- 
ceedings of  the  Court,  to  whom  the  animal  belonged,  and 
who  was  indicted  for  stealing  the  same  horse,  of  the  '^  goods 
and  chattels  of  Peter  Suavely.''  Upon  its  being  urged,, 
that  he  had  not  been  examined  for  this  offence,  the  Court 
held,  that  this  was  a  question  the  Examining  Court  need  not 
enquire  into:  that  it  was  their  province  to  ascertain  whe- 
ther a  crime  was  committed  or  not,  and  whether  the  of- 
fender ahould  be  sent  to  the  Superior  Court  for  trial;  but 
that  they  could  not  settle  the  grade  of  offences,  nor  deter- 
mine circumstances  not  essentially  belonging  to  them. 

It  is  true,  that  the  goods  stolen  must  be  alledged,  in  the 
Indictment 9  to  be  in  some  one,  known  or  unknown;  and, 
that  the  proof  must  correspond  with  the  allegation;  but  the 
necessity  of  this,  arises  from  principles  of  Law  applicable 
to  Indictments,  and  having  nothing  to  do  with  Examining 
Courts.  As  to  the  judgments  of  these  Courts,  they  may 
be  looked  into  for  the  purpose  of  seeing  whether  the  pri- 
soner has  been  examined  and  sent  on  for  trial  for  the^  crimi- 
nal offence  he  is  there  charged  with,  but  not  for  the  purpose 
of  ascertaining  if  all  the  incidents  or  circumstances  of  the 
crime  have  been  correctly  stated. 

The  prisoner  cannot  be  injured  by  such  a  decision.  If : 
he  is  acquitted  or  convicted,  he  may  plead  it  in  bar  of  any- 
other  prosecution  for  stealing  the  same  cotton,  unless  his 
acquittal  was  not  on  the  merits,  but  in  consequence  of  some 
technical  objection  applying  to  the  form  of  the  Indictment. 
The  plea  oi  auterfoits  acquit ^  or  convict y  may  always  con- 
tain matter  in  pais  and  matter  of  record,  and  an  avermefit 
in  his  plea  would  supply  any  supposed  defect  of  the  record. 
The  motion  for  a  Writ  of  Error,  is  therefore,  over-ruled. 
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John  Leachman 

V. 

The  Overseers  of  the  Poor  of  Prince  William, 

I^  on  a  moiioii  in  a  Coanty  Court,  on  the  Common  Law  tide  thereof,  it  be- 
comes proper  to  refer  to  a  Coramitsioner,  long-ttanrling  and  perplexed  ac« 
eognts,  for  the  purpose  of  i'acitiutmg  the  investigation  of  the  cause  to  the  par* 
tiety  and  to  the  Couit,  and  such  reference  is  made  by  order  of  Court,  and 
vith  the  UMent  of  the  parties^  the  fee  of  the  Commissroner,  for  stHting  and 
reporting  the  accfiunts,  ought  to  be  taxed  in  the  bill  of  costs,  and  a  judgment 
lor  those  cosu  ought  to  be  rendered  against  the  party  who  had  to  pay  the 
general  costs. 

If  such  taxation  is  made,  and  noted  by  the  Clerk  of  the  County  Court  at  the  foot 
of  the  record,  it  will  be  presuu)e<l  by  the  Ap|>ellate  Court,  that  the  order  for 
such  taxation  was  made  by  the  Court  itself,  (it  not  being  a  matter  of  course 
with  the  Clerk,  to  include  such  fee  ki  his  taxation  of  costs,)  though  it  does 
not  apiiear  on  the  minutes  of  the  Court. 

This  Case  is  stated  in  the  opinion  of  the  Courts  which 
was  expressed  by  Dade^  J. 

In  the  County  Court  of  Prince  William,  the  Overseers 
of  the  Poor  of  that  county,  madg  a  motion  against  Leach- 
man^  io  recover  of  him  a  large  sum  of  money,  aliedged  to 
be  due  by  him  as  the  Collector  of  the  Poor  Rates.  The 
question  involving  an  investigation  of  accounts  of  conside- 
rable extent  and  long  standing,  it  was  ordered  by  the  Court, 
with  the  assent  of  the  parties^  that  those  accounts  should 
be  referred  to  *'  Mordecai  B,  Sinclair^  one  of  the  Commis- 
sioners of  the  Court,'*  to  be  by  him  settled,  stated  and  re- 
ported on.  This  was  done«  and  the  fee  of  the  Commissioner, 
for  the  service,  amounted  to  eighty  dollars.  The  County 
Court,  rendered  judgment  for  the  Plaintiff  for  the  balance 
due  them,  including  interest,  aud  an  appeal  was  taken  to 
Ihe  Superior  Court,  where  the  judgment  was  reversed,  be- 
cause of  the  allowance  of  interest i  wherefore,  the  Appel- 
lant had  the  costs  of  the  appeal  to  the  Superior  Court;  but, 
inasmuch  as  that  Court,  in  rendering  such  judgment  as  the 
County  Court  ought  to  have  given,  considered  that  the  Ap- 
pellees were  entitled  to  the  principal  of  their  debt,  it  award- 
ed to  the  Appellees  the  costs  of  the  County  Court  These 
costs  had  been  certified  at  the  foot  of  the  transcript  of  the 
record  to  amount  to  885  06,  without  specifying  the  parti- 
culars of  the  taxation.  On  the  day  after  the  judgment  in 
tf>e  Superior  Court,  the  Appellant  moved  the  Court  to  or- 
der its  Clerk,  in  issuing  an  execution  upon  this  judgment^ 
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tx)  strike  out  of  the  costs  certified  from  the  County  Court, 
the  Commissioner's  fee  aforesaid,  and  offered  to  prove,  by 
the  Clerk  of  the  County  Court,  that  this  fee  constituted 
a  part  of  the  885  06,  certified  by  him  as  the  Piaintiff's 
costs.  He  also  prayed  a  Certiorari^  suggestinfij  diminu-  . 
tion,  for  the  purpose  of  bringing  up  the  items  of  taxation  of 
costs  in  the  Court  below.  In  this  state  of  the  Case,  these 
questions  were  adjourned  to  this  Court 

1.  Whether  the  Superior  Court  could  "hear  evidence  not 
apparent  on  the  record,  as  to  the  items  of  the  said  taxation, 
and  correct  any  errors  existing  therein,  if  any  there  be  ? 

2.  Whether  it  was  erroneous  in  the  Clerk  of  the  County 
Court  to  include  the  said  fee  in  hislaxation  of  the  costs  ? 

As  the  object  of  the  introduction  of  the  testimony  re- 
ferred to  in  the' first  question,  was  to  elicit  a  supposed  er- 
ror in  the  taxation  of  the  costs,  if  it  should  be  the  opinion 
of  this  Court  that  the  item  excepted  to,  was  properly  ad- 
mitted into  the  taxation,  it  is  apparent  that  it  supersedes 
the  necessity  of  enquiring  into  the  mode  in  which  this  sup- 
posed error  is  to  be  exhibited  to  the  Court  We  think 
that  the  Commissioner's  fipe  was  properly  taxed  in^he  costs, 
and  therefore  we  pass  over  the  first  question^  A  just  con- 
struction of  the  order  by  which,  ioith  the  assent  of  the 
partieSy  the  accounts  in  this  Case  were  referred  to  the  Com- 
missioner, imports  an  obligation  on  the  ps^rt  of  him  who 
should  be  by  the  result  of  the  Case  subjected  to  the  gene- 
ral  costs,  to  pay  the  costs  which  might  arise  from  the  exe- 
cution of  that  order.  It  was  perfectly  well  known  to  both 
the  parties,  that  the  service  would  not  be  rendered  gra- 
tuitously by  the  Commissioner.  The  very  designation  o£ 
his  ofiice  implied  that  the  reference  to  him  was  m  his  offi- 
cial character.  If  the  payment  of  his  fees  was  in  the  con* 
templation  of  the  parties,  is  it  reasonable  to  suppose  that 
they  designed  submitting  the  question,  who  should  pay 
them,  to  his  arbitrary  decision,  rather  than  to  an  event, 
which,  after  having  afforded  the  parties  the  fairest  oppoi^- 
tunity  of  explaining  their  pretensions,  would  decide,  by 
whose  fault  or  error  this  expense  had  been  incurred  ?  The 
reference  to  the  Commissioner  not  only  had  the  effect  of 
facilitating  the  investigation  of  the  Cause  to  the  parties  and 
the  Court,  but  it  also  saved,  in  the  attendance  of  witnesses^ 
a  considerable  expense,  which  would  necessarily  have  abi- 
ded the  result  of  the  cause,  and  for  which  this  charge  ought 
to  be  considered  as^  in  a  great  degree,  a  substitute.    We  do 
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not  think  it  was  a  matter  of  course  with  the  Clerk  to  include 
this  fee  in  his  taxation  of  costs,  but  we  think  the  County 
Court  might  well  have  ordered  him  to  do  so.  Now,  this 
order  might  have  been  merely  verbal,  and  need  not  have 
been  noticed  on  the  minute  book;  and  as  nothing  to  the 
contrary  thereof  appears,  the  Superior  Court  ought  to  pre- 
sume that  such  order  was  given. 

For  these  reasons,  the  Court  is  of  opinion,  and  doth  de- 
cide, that  it  was  not  erroneous  to  include  in  the  taxation  of 
costs  in  the  County  Court  of  Prince  William,  the  fee  of  the 
Commissioner,  for  settling,  stating,  and  reporting  the  ac- 
counts between  the  parties,  and  that  this  opinion  renders 
it  unnecessary  to  decide  the  first  question  submitted  to 
them  upon  this  record. 


The  Commonwealth  v.  James  Clark. 

The  different  estates,  and  degrees,  known  to  the  Common  Law,  and  reqoired 
^  oar  Aet  of  Additions,  are  not  repugnant  (o  our  Constitution,  and  Bill  of 
R^hts,  so  &r  as  regards  the  difference  between  the  degree  of  yeoman,  and 
labourer. 

An  Indictment  may  be  abated  bj  shewing  that  the  addition  is  a  false  one,  al- 
though the  true  addition  be  one  of  lower  degree.  Thus,  if  a  Defendant  be 
indieted  by  the  addition  of  yeoman,  he  may  abate  it  by  pleading  that  he  is  a 
labourer. 

This  is  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Lewis  county. 

White^  J.  stated  the  Case,  and  delivered  the  opinion  of 
the  Court: 

An  Indictment  for  an  assault  and  battery,  was  found 
against  James  Clarkj  by  the  name  and  addition  of  James 
Clark^  yeoman^  to  which  he  pleaded  in  abatement,  that 
*^  at  the  time  of  the  taking  of  the  said  Indictment,  and  long 
'  before,  he  the  said  James  Clark  was,  and  ever  since  hath 
been,  and  still  is,  a  labourer^  without  that,  that  he  the  said 
James  Clark  now  is,  or  at  the  taking  of  the  said  Indict- 
-  •    ^  51 
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menty  or  at  any  time  before,  was  a  yeoman^  asby  the  said 
Indictment  is  supposed,  &c."  To  which  plea,  the  Attorney 
for  the  Commonwealth  demurred  generally,  and  there  was 
joinder  in  demurrer.  The  Superior  Court  adjourned  to 
this  Court  aeveral  questions,  which  may  be  readjly  under- 
stood by  the  following  responses. 

This  Court  is  of  opinion,  and  doth  decide;  1.  That  the 
different  estates  and  degrees  known  to  the  Common  Law, 
are  not  abolished  by  the  Constitution,  and  Bill  of  Rights 
of  Virginia,  so  as  to  leave  inoperative  the  41st  section  of 
the  Act  of  Assembly  of  February  26,  1819,(a;  directing 
the  estate  and  degree  of  a  Defendant  to  be  added  to  his 
name,  in  all  Indictments,  in  which  the  Exigent  shall  be 
awarded,  except  so  far  as  any  of  those  estates  or  degrees 
are  inconsistent  with  the  principles  of  our  Government,  or 
the  Laws  of  the  Commonwealth,  which  the  degrees  oiyeo* 
man  and  labourer  are  not  2.  That  a  Defendant  may  abate 
an  Indictment,  by  shewing  that  the  addition  of  which  he 
is  indicted,  is  a  false  one,(d)  although  he  should  aver  his 
true  addition  to  be  one  of  lower  degree. 


il! 


1  Reo.  Code,  eh.  169,  §  41 ,  p  610. 
7%c  CormMimetM  ▼.  Sma,  ante,  p.  374: 


The  Commonwealth  r.  William  Daniels. 

Aa  Indietroent  for  disturbing  a  religioiis  eoo^re^iiMm,  need  not  set  out  the 
meant  bf  which  the  ditturbenoe  and  dnqOieting  vat  effeoted. 

'  This  is  an  adjourned  Case  from  the  Superior  Court  of 
Lewis  county.  -  The  Defendant  was  indicted  under  the 
Act  of  Assembly  for  the  disturbance  of  a  religious  meeting. 
The  Indictment  was  in  ihe  following  words:  "Virginia, 
Lewis  county,  to  wit:  The  Jurors  for  the  Commonwealth, 
of  Virginia,  and  for  the  body  of  the  county  of  Lewis,  opoa 
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their  oath  present,  that  William  Daniels^  late  of  the  county 
of  Lewis,  yeoman,  on  the  sixth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
two,  with  force  and  arms,  at  a  place  commonly  called  the 
Flat  Woods,  in  the  county  of  Lewis,  and  within  the  juris- 
diction of  the  Superior  Court  of  Law  for  said  county  of 
Lewis,  during  religious  worship,  did,  on  purpose,  mali- 
ciously, and  contemptuously  disquiet,  and  disturb,  a  cer- 
tain congregation  of  Methodists,  being  then  and  there  law- 
fully'assembled,  for  the  purpose  of  religious  worship,  in 
contempt  of  public  worship,  to  the  evil  example  of  all 
others  in  like  cases  oflfending,  contrary  to  the  form  of  the 
Statute  in  that  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  Commonwealth.*'  To  this  Indict^, 
ment,  the  Defendant  demurred,  and  the  Attorney  for  the 
Commonwealth  joined  in  demurrer.  The  Judge  of  the 
Court  adjourned  the  questions  of  Law  arising  on  the  de- 
murrer, to  this  Court,  and  requested  its  opinion  on  this 
question;  ^^  Is  it  necessary  to  set  out  in  tlie  Indictment  the 
means  by  which  the  disturbance  or  disquieting  was  offer- 
ed ?'* 

After  hearing  a  written  argument  on  the  part  of  the  De* 
fendaiit,  a  majority  of  the  Judges,  consisting  of  fVkitej 
Holmes^  Brockenbrough^  Johnston^  JR.  E.  Parker^  and 
JBoulditif  concurred  in  the  following  opinion,  which  was 
delivered  by  Brockenbroughy  J. 

This  Indictment  sets  forth  the  place  where,  the  time 
when,  as  well  as  the  denomination  of  religious  persons  to 
whom  the  disturbance  was  offered.  It  abo  charges  the 
Defendant  with  the  offence  in  the  very  words  of  the  Sta- 
tute, (a)  But  it  is  urged,  that  as  the  time  at  which  it  is  of- 
fered may  be  proved  to  have  been  different  from  that  al- 
ledged,  the  want  of  an  averment  as  t^  the  means  by  which 
the  disturbance  was  effected,  renders  the  Indictment  too 
uncertain  to  be  supported.  We  do  not  doubt  that  it  is  a 
correct  mode  of  drawing  an  Indictment,  to  charge  the 
means  by  which  the  disturbance  was  caused,  where  those 
means  can  be  ascertained,  but  when  we  find  that  an  Indict- 
ment similar  to  this,  founded  on  an  English  Statute,  bear- 
ing a  great  resemblance  to  ours,  has  been  acted  on  in  the 


(a)  1  Jiev.  Code  of  1819,  oh.  lil»  §  4»  p.  555. 
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.  Court  of  King's  Bench,  and  a  judgment  thereon  rendered 
-against  sundry  persons,  for  the  penalty  prescribed  by  that 
Statute,  we  are  of  opinion  that  the  question  is  sufficiently- 
settled. 

The  Toleration  Act  of  1  William  and  Mary,  ch.  18,  § 
18,  declares,  that  if  any  persons  shall  willingly  and  of  pur- 
pose, maliciously,  or  conteniptuously,  come  into  any  Ca- 
thedral, &c.  or  other  congregation  permitted  by  the  Act, 
and  disquiet  or  disturb  the  same,  upon  conviction  of  the 
same  at  the  General  or  Quarter  Sessions,^  they  shall  suffer 
the  pain  and  penalty  of  twenty  pounds.  An  Indictment 
framed  on  this  Act,  charged  the  Defendants,  that  they  did 
wilfully,  and  of  purpose,  maliciously  and  contemptuously 
come  into  a  certain  Chapel,  &c.  and  did  then  and  there 
wilfully,  and  of  purpose,  during  Divine  Worship,  mali- 
ciously and  contemptuously  disquiet,  and  disturb  a  certain 
congregation  of  Protestant  Dissenters,  &c.  This  Indict- 
ment, which  was  found  at  the  Quarter  Sessions,  was  re- 
moved by  Certiorari^  and  was  tried  before  Lord  Kenyan^ 
at  the  Nisi  Prius  Session  at  Westminster,  and  the  Defen- 
dants there  convicted.  The  recbrd  of  the  conviction  being 
carried  into  the  King's  Bench,  a  motion  was  there  made 
to  arrest  the  judgment,  on  the  ground  that  the  Certiorari 
.would  not  lie,  and  that  there  was  a  defect  of  jurisdiction 
in  the  Court  where  the  conviction  was  had,  because  by  the" 
Statute,  the  conviction  must  be,  as  was  contended  for,  be- 
fore the  Quarter  Sessions.  The  Court  over-ruled  the  mo- 
tion,  and  after  deciding  several  other  questions  of  Law, 
judgment  was  rendered  against  the  Defendants,  thereby  af- 
firming that  the  Indictn^ent  was  good.  (6)  This  Indict- 
ment is  copied  by  Chitty^  in  his  book  of  Precedents,  (e) 
and  in  another  page  [d)  he  gives  us  an  Indictment  on  52 
Geo.  3,  exactly  sinailar  to  the  one  at  bar. 

But  it  is  urged  that  there  is  a  considerable  difference  be- 
tween the  said  Statute  of  1  William  and  Mary^  and  the 
subsequent  one  of  S2  George  3,  which  last  is  almost  in  the 
very  words  of  our  Act.  The  difference  is  said  to  be  this, 
that  by  the  former  the  gist  of  the  offence  consists  in  the 
malicious,  and  contemptuous  coming  into  the  Dissenting 


\c)  2  Chin/w  Cr,  Law,  24. 


(h)  The  Kinsr  ▼.  Hube  and  othen,  5  Term  Rep.  54«. 
2  Chin/wCy    ' 
1  IHd,  27-38.' 
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Chapel,  and  that  the  disquietiog,  or  disturbance  of  the  con- 
gregation, is  only  an  incident;  whereas  by  the  latter  Act, 
the  disturbance  is  itself  the  gist  of  the  offence.  We  think, 
however,  that  this  is  not  the  difference  between  the  two 
Statutes.  By  the  Att  of  William  and  Mary^  the  coming 
into  the  Chapel,  however  contemptuous  and  malicious,  wa9 
not  sufBcient  to  create  the  offence  without  making  the  dis- 
turbance: and  as  it  was  a  Penal  Law  and  strictly  construed, 
the  strong  probability  is,  that  it  had  been  adjudged  that 
the  disturbance  of  a  Dissenting  Congregation  was  not  pu- 
nishable unless  the  party  came  into  the  Chapel,  kc.  To 
remedy  this,  and  to  protect  the  Dissenters  against  the  dis- 
turbers from  without  as  well  as  from  within,  the  latter  Act 
of  52  George  3,  was  passed.  Whatever  Indictment  then 
was  good  under  the  Statute  of  William  and  Marjfy  was 
good  also  under  the  last  Act;  and  also  under  ours,  which 
seems  to  have  been  copied  from  the  Act  of  William  and 
Maryy  leaving  out  the  words  ^^come  into.^^  We  think 
we  ought  to  be  influenced  by  the  precedent  which  we  have 
quoted,  and  sanction  by  our  decision  an  Indictment,  the 
support  of  which,  will  do  no  injury  to  the  community. 

It  may  further  be  remarked,  that  there  seems  to  be  but 
little  difference  in  point  of  certainty  between  the  simple 
averment  of  a  disturbance  and  disquieting  in  the  words  of 
the  Act,  and  the  averment  that  the  Defendants  did  ^'make 
divers  great  cries,  noises  and  disturbances,  to  disturb  and 
disquiet,  and  did  then  and  there  disturb  and  disquiet,  &c.^' 
or  this  averment,  ^^that  they  did  disquiet  and  disturb  the 
congregation,  by  then  and  there  talking^  laughing^  cur- 
sing and  swearing  with  a  loud  voice j^*  both  of  which  are 
to  be  found  in  approved  precedents  as  copied  by  Chitty.  • 

On  the  whole  matter,  we  are  of  opinion  that  it  should 
be  certified,  ^^  that  it  is  not  necessary  in  an  Indictment 
for   disturbing  a  religious  congregation,   to  set   out  the. 
means  by  which  the  disturbance  or  disquieting  was  of- 
fered.'^ 
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Jacob  Zimmerhan 

V. 

Frederick  Buzzard's  Administrators. 

Under  the  Act  of  12th  Febniaiy,  1883,  ch.  30,  §  S  and  3,  oonoernmg  Jailort,  a 
*    wHUen  notice  of  the  impritonment  of  the  debtor  it  neoesHny  from  the  Jailor 

to  the  ore<Mor,hii  agent  or  Attorney,  to  enable  the  Jailor  to  roporer  hit  fieea 

for  ■apporting  the  debtor  under  the  creditor's  exeeutioB. 
The  knowledge  by  the  creditor,  that  hit  debtor  it  b  Jail  under  hii  ezeeotioii, 

viU  not  ditpenae  with  the  written  notice. 
Siz^  daya  (after  the  notice)  moat  expire  before  the  Jailor'a  rights  to  more  kw 

h«  feet,  aecraea  $  and  he  cannot  recover  for  fees  due  prior  to  us  notice. 

The  Act  of  Assembly  passed  on  the  12th  February, 
1823,  entitled  ^'an  Act,  concerning  Jailors,  and  for  other 
purposes,"(a)  declares  in  its  second  section,  that  where 
the  debtor  is  confined  in  jail  upon  mesne  or  final  process, 
the  creditor  shall  be  responsible  to  the  Jailor,  for  his  jail 
fees,  provided,  however,  that  before  such  creditor  shall  be 
rendered  responsible,  the  Jailor  shall  notify  in  writing  the 
creditor,  his  agent  or  Attorney,  of  the  imprisonment  of  the 
debtor.  The  third  section  declares,  that  the  Jailor  may 
demand  of  the  creditor,  &c.  at  the  termination  of  every 
sixty  days,  the  amount  of  his  account  for  the  maintenance 
of  the  debtor,  and  if  the  creditor  fails  to  make  immediate 
payment,  the  Jailor  may,  on  giving  ten  days  notice  to  the 
creditor,  &c.  recover  the  amount  thereof,  by  motion  Co  the 
Court,  of  which  he  is  Jailor. 

Under  this  Law,  the  Plaintiff,  as  Jailor  of  Hampshire 
Superior  Court,  gave  a  written  notice  to  the  Defendants,  on 
the  20th  April,  1824,  that  Archibald  M^Vicker  was  then 
in  his  jail  at  their  suit,  and  had  been  so  in  custody  for  near-, 
ly  three  months.  On  the  14th  day  of  May,  1824,  the 
rlaintiff  gave  another  written  notice  t6  the  Defendants,  set- 
ting forth,  that  by  virtue  of  a  Capias  ad  Satisfaciendum, 
which  had  issued  from  the  Clerk's  ofiice  of  the  Superior 
Court  of  Hampshire,  at  the  suit  of  the  Defendants,  he,  the 
Plaintiff,  had  had  in  his  custody,  the  body  of  the  said 
Archibald  M^Vtcker^  since  the  28th  of  January,  1824; 
demanding  of  them  the  amount  of  the  jail  fees,  which  were 
stated  ta  be  thirty-five  dollars,  sixty-two  cents,  and  noti- 
fying them  that  on  their  failure  to  do  so,  he  should  on  the. 

(a)  See  the  AoU  of  ISSS,  ch.  SO,  §  9,  3,  p.  39. 
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first  dajr  of  the  ensuing  Court,  move  The  said  Superior 
Court  to  award  judgment  and  execution  for  the  same. 

This  notice  was  served  on  the  Defendants  more  than  ten 
days  before  the  session  of  the  Court,  and  the  fees  not  hav- 
ing been  paid,  the  motion  was  accordingly  made.  At  the 
trial  it  was  proved,  that  the  Plaintiff  was  the  Jailor,  that 
the  said  debtor  was  committed  to  the  jail  on  the  28th  Janu- 
ary, under  a  Ca.  Sa.  issued  from  the  said  Clerk's  office 
at  the  suit  of  the  Defendants,  and  that  he  had  been  ever 
since  held  in  custody,  and  supported  by  the  Plaintiff:  that 
the  Defendants  were  present  and  saw  the  said  M*  Ficker 
arrested  on  the  Ca.  Sa.  but  that  they  had  not  received 
from  the  Jailor  any  written  or  verbal  notice  of  the  im- 
prisonment of  the  said  debtor,  until  the  20th  April,  when 
the  notice  before  recited  was  given. 

The  Superior  Court  adjourned  the  following  questions 
arising  out  of  this  Case  to  the  General  Court. 

1.  Is  a  written  notice  of  the  imprisonment  of  the  debtor 
necessary  from  the  Jailor  to  the  Defendant  creditor,  to  en- 
able such  Jailor  to  recover  tip  fees  for  supporting  the  debt- 
or of  the  creditor  ? 

2.  Will  a  knowledge  of  the  debtor's  being  imprisoned 
in  jail  at  the  suit  of  the  creditor,  be  sufficient  to  dispense 
with  notice  in  writing  from  the  Jailor  to  the  creditor  ? 

3.  As  only  one  month  and  a  few  days  elapsed  between 
the  written  notice,  (20th  April,)  and  making  the  present 
motion,  can  judgment  be  rendered  in  less  than  sixty  days 
after  the  said  20th  April,  and  if  it  can,  ought  it  to  include 
the  Jailor's  fees  accruing  from  the  28th  January  last,  until 
the  date  of  the  notice  ? 

Holmes^  J.  declared  the  unanimous  opinion  of  the  Court: 

1,  That  a  written  notice  of  the  imprisonment  of  the 
debtor  is  necessary  from  the  Jailor  to  the  Defendants  as 
representatives  of  the  creditor,  be.  to  enable ^the  Jail<5r  to 
recover  the  fees  for  supporting  the  debtor  of  such  creditor. 

2.  That  a  knowledge  of  the  debtor's  being  in  Jail  at  the 
suit  of  the  creditor,  will  not  be  sufficient  to  dispense  with 
notice  in  writing,  from  the  Jailor  to  the  creditor,  his  agent, 
or  Attorney-  For  although  the  creditor  thus  knows  of  the 
confinement  of  the  debtor,  yet  he  does  not  know  of  the 
debtor's  inability,  or  unwillingness  to  pay  his  jail  fees,  or 
of  the  Jailor's  holding  him  responsible,  until  he  receives 
the  notice  prescribed  by  Law. 
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3.  Sixty  daya  after  notice  given  by  the  Jailor  in  writing, 
must  expire,  before  his  right  to  move  for  his  fees,  accrues; 
and  he  cannot  recover  his  fees  which  accrued  prior  to  the 
notice  in  writing  of  the  20th  April,  1824,  against  the  credi- 
tor by  virtue  of  the  Act  of  Assembly. 


The  Commonwealth  v.  John  Danduidge. 

D.  being  interested  in  the  event  of  a  soit  pending  in  Court,  met  the  Judge  of 
the  Court  on  the  steps  of  the  Court-house,  as  lie  was  proceeding  to  talce  his 
seat  on  the  beneh,  on  the  seeond  day  of  the  Term,  (the  hour  having  arrived 
to  which  it  had  been  adjourned :)  bein^  saluted  by  the  Judge,  with  **  Good 
morning  Mr.  D."  he  retnmed  it  by  sajmg,  **  I  do  not  speak  to  any  one  who 
acted  so  corruptly,  and  in  so  cowanlly  a  manner,  as  to  attack  my  character, 
when  I  was  absent,  and  so  entirely  fenceless,"  or  words  to  that  effect,  al- 
luding to  the  said  Judge^s  opinion,  e^iressed  at  the  trial  of  the  said  Cause, 
at  a  former  Term.  This  is  «  CoirrsMPr,  for  which  the  said  D.  may  be 
fined,  and  imprisoned,  or  both,  although  the  Court  was  not  then  actually  in 
Session. 

An  atuchment  for  contempt,  has  no  Other  object  than  to  bring  tlie  part/  into 
Court.  When  the  contempt  is  in  open  Court,  the  party  being  present,  there 
is  DO  need  of  any  process  to  bring  hira  in,  nor  any  need  oT  interrogatories  lo 
ascertain  what  has  occurred  in  open  Court. 

Where  the  contempt  is  not  m  open  Court,  the  usual  course  is  to  issue  a  role 
to  shew  cause  why  an  attachment  should  not  issue,  though  the  atiachmeot 
sometimes  issues  without  the  rule.  If  the  party  appear  to  the  rule,  to  shew 
cause,  and  instead  of  moving  to  discharge  it,  submit  to  answer  interrogatories , 
there  is  no  necessity  for  the  attachment. 

So,  if  before  the  role  to  shew  cause^why  an  attachment  should  not  be  awarded, 
the  party  be  present  in  Court,  and  a  rule  be  made  upon  him,  to  shew  cause 
**  why  he  should  not  be  fined,  or  committed,  for  his  contempt,"  returnable 
on  the  morrow,  and  he  be  recognized  to  appear  on  the  return  of  the  rule, 
the  rule  for  an  attachment,  as  well  as  the  attac^iment  itself,  may  be  dispeiued 
with. 

On  the  return  of  the  said  rule,  last  mentioned,  if  the  party  be  again  ruled  to 
appear  on  the  next  day,  to  answer  interrogatories,  and  he  do  appear  to  an- 
swer them,  and  he  docs  not  purge  himselt  of  the  contempt,  the  Court  may 
proceed  in  the  same  way  as  if  he  had  been  attached,  and  those  interrogatories 
had  been  propounded  to  him,  and  answered  by  him  whilst  so  atUched. 

Where  the  contempt  consists  of  an  insult  to  the  Judge*  relating  to  his  official 
conduct,  and  is  expressed  to  his  face,  thoueh  out  of  Court,  a  written  state- 
ment made  by  him,  especially  if  supnortoa  by  the  affidavits  of  others,  who 
heard  the  insult,  is  a  sufficient  ground  for  a  rule. 

This  Case  was  argued  by  Leighf  Cpr  the  Defendant,  and  . 
Bobertson,  Attorney  General,  for  the  Commonwealth,  at 
the  November  Term,  1883,  before  fVhite,'  Holmesi  Smithy 
Jillen,  DadCf  Semple,  R.'  E.  Parker^  and  Summers^  J. 
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but  was  not  then  decided  for  want  of  timei  and  because  one 
of  the  Judges  was  compelled  to  leave  the  Court.  At  the 
present  Term,  only  four  of  those  Judges,  namely,  fVhite, 
Holmes^  Dade^  and  /?.  E.  Parker ^  were  on  the  bench,  the 
other  six  who  were  now  in  Court,  not  having  attended  on 
the  former  occasion.  The  Counsel  for  the  Defendant  de- 
clined arguing  the  Case  a  second  time,  and*  of  course,  so 
did  the  Attorney  for  the  Commonwealth.  The  Court,^  how- 
ever, conferred  on  the  subject,  and  the  other  Judges  having 
had  the  benefit  of  the  written  opinions  of  Judges  Whiter 
and  DadCy  the  judgment  of  the  Court,  herein-after  inserted, 
was  unanimously  rendered. 

The  Case,  as  stated  by  the  record,  is  as  follows: 
At  the  Superior  Court  of  Law  held  for  the  county  of 
James  City,  and  City  of  Williamsburg,  on  the  25th  Sep- 
tember, 1823,  John  Dandridgty  the  Defendant,  being  in 
Court,  and  having  some  short  time  previous  to  the  opening 
of  the  Court,  on  the  steps  of  the  Court-house,  been  guilty 
-of  a  supposed  contempt  to  the  Judge  of  this  Court,  and 
being  apprised  that  the  Court  was  about  to  proceed  against 
him  for  said  supposed  contempt,  the  following  statement, 
signed  by  the  Judge,  was  read  in  open  Court,  to  wit: 
**  After  the  hour  had  arrived,  by  the  watch  of  the  Judge, 
for  the  sitting  of  the  Court,  this  day,  when  the  Judge  ar- 
rived at  the  Court-house,  on  his  way  into  Court,  John  Dan-- 
dridge  was  standing  on  the  end  of  the  steps,  the  Judge 
said  to  him,  *  Good  morning.'  He  grossly  insulted  the 
Judge,  on  account  of  what  had  fallen  from  the  Judge  in 
delivering  his  opinion  in  a  Cause  of  the  Mayor,  &c.  for  th^ 
benefit  of  i/ame^  IV.  Murdaugh  digsiinst  Burwell  Bassettf 
who  was  a  security  for  the  said  DandridgCj  in  the  bond 
on  which  that  suit  was  founded,  which  suit  was  at  the  last 
Court,  and  is  now,  depending  in  this  Court,  and  charged 
the  Judge  with  corruption  and  cowardice,  in  the  opinion 
he  had  given  in  that  Cause,  as  the  said  Dandridge  was  un- 
derstood substantially,  because  he  the  said  Judge  had  as- 
sailed his  character,  as  he  alledged,  in  his  absence;  the  par- 
ticulars of  the  insult  will  appear  by  the  evidence  of  Jesse 
CoUy  Richard  Coke,  and  Richard  Booker ^  as  is  supposed, 
they  being  near  enough  to  hear,  and  hearing  what  was  said 
by  the  said  JOant/riJjg-e,  as  Is  supposed. '^  (Signed)  ^^  James 
Semple^  Judge  of  the  Superior  Court  of  Law  for  James 
City  county/' 
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The  evidence  of  sundry  witnesses,  was  then  taken  in 
open  Court,  and  sworn  to,  in  presence  of  the  said  Dan- 
dridge.  Those  aflSdavits  are  as  follow:  **  Richard  Coke^ 
Jun.  states,  that  Ke  was  this  mornini?  coming  to  the  Court- 
house, in  company  with  Judge  James  Semple^  and  Doctor 
Cole^  and  perceived  that  when  he  got  within  a  few  paces 
of  the  Court-house  steps,  Mr  John  Dandridge  was  stand- 
ing on  the  steps,  who  was  accosted  by  Judge  Semple  in  the 
usual  manner,  saying,  'Good  morning,  Mr.  Dandridge.* 
Mr.  Dandridge  answered,  that  he  did  not  speak  to  any 
person  who  was  so  corrupt  and  cowardly  as  to  attack  the 
character  of  any  man,  so  entirely  defenceless,  as  that  of 
himself  was,  when  it  was  attacked  by  Judge  SempUy  at 
the  trial  of  the  suit  standing  on  the  docket  of  the  Superior 
Court  of  Law  for  James  City  county,  in  the  name  of  the 
Mayor  and  Aldermen  of  Williamsburg,  for  Murdaugh 
against  Bassetty  as  security  for  John  Dandridge^  which 
is  now  depending,  and  more  especially  as  it  was  done  in. 
so  unwarranted  and  unjustifiable  a  manner,  and  in  the  ab- 
sence of  him,  {Dandridge,)  This  aflSant  does  not  state, 
that  the  subject  to  which  Dandridge  alluded,  was  express 
sed  in  the  manner  stated  by  this  affiant,  but  this  affiant  un- 
derstood that  the  subject  was  as  is  stated  above.  Whether 
the  hour  of  ten  in  the  morning  had  arrived,  this  affiant 
does  not  pretend  to  say,  but,  as  his  opinion  is  asked,  he 
can  say  nothing  on  the  subject,  more  accurate,  than  that  it 
was  near  or  about  ten." 

Jesse  Cole  states,  **  that  he  was  near  the  Court-house  this 
morning,  when  Judge  Semple  and  John  Dandridge  met. 
The  said  Judge,  accosted  the  said  Dandridge^  saying, 
*Good  morning,'  when  Mr.  Dandridge  said,  he  did  not 
speak  to  any  man  or  Judge,  (not  recollected  which,)  who 
had  assailed  his  character,  when  he  was  defenceless,  as  he 
had  understood  by  several  that  his  character  had  been  as- 
sailed, and  he  would  not  speak  to  any  man  who  was  so  cor- 
rupt and  cowardly  as  to  assail  an  innocent  man,  in  his  ab^ 
sence.  The  affiant  was  satisfied,  that  the  said  Dandridge 
alluded  to  an  opinion  which  had  been  delivered  by  Judge 
SempUj  at  the  last  Term,  in  the  Case  of  the  Aldermen  of 
Williamsburg,  for  Murdaugh  against  Bassetty  security 
for  John  Dandridge^  which  is  now  depending.  The  hour 
that  the  said  conversation  occurred,  the  affiant  cannot  state, . 
but  he  walked  to  his  office,  about  three  hundred  yards,  and 
it  was  then  about  ten  minutes  after  ten.     At  the  time  the 
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aaid  conversation  passed,  the  Judge  was  on  his  way  to 
Court." 

Richard  T,  Booker  states,  "that  he  was  present  when 
Judge  Semple  and  Mr.  Dandridge  met;  the  said  Semple 
bid  Mr.  Dandridge  good  morning,  when  Mr.  Dandridge 
replied,  that  he  had  understood  that  the  said  Sexr^ple  had 
assailed  his  character,  when  defenceless,  he  being  absent  at 
the  time,  and  he  would  not  speak  to  any  man  who  was  so 
corrupt  and  cowardly  as  to  assail  the  character  of  a  man  in 
his  absence,'^  &c. 

Another  witness  proved,  that  it  was  five  minutes  past  tea 
o'clock,  the  hour  to  which  the  Court  had  adjourned,  when 
the  Judge  was  walking  up  the  street,  on  the  way  to  open 
his  Court. 

The  evidence  having  been  taken;  on  the  motion  of  the 
Attorney  for  the  Commonwealth,  and  of  the  said  Dan^ 
dridgej  the  Cause  was  continued  till  the  next  day,  and  the 
said  Dandridge  directed  on  the  morrow  to  shew  cause 
why  he  should  not  be  committed,  or  fined  for  his  said  con- 
tempt, and  enter  into  a  recognizance,  with  security,  for  his 
good  behaviour,  in  such  penalty,  and  for  such  time,  as  the 
Court  shall  adjudge. 

On  the  next  day,  September  the  26th,  the  Defendant  ap<- 
peared  in  Court,  in  pursuance  of  the  said  rule,  and  being 
required  by  the  Court,  entered  into  a  recognizance,  in  the 
penalty  of  one  hundred  dollars,  conditioned  1o  appear  in 
Court  on  the  then  to-morrow,  and  to  answer  such  interro- 
'  gatories  as  the  Court  shall  propound  to  him,  in  relation  to 
the  said  supposed  contempt;  and,  further,  to  make  his  per- 
sonal appearance  at  the  said  Court,  on  the  first  day  of  the 
next  Term,  to  "stand  to  and  abide  such  judgment  of  the 
.Court,  as  shall  then  be  pronounced  against  him,  for  the 
offence  aforesaid. 

On  the  following  day,  September  the  27th,  he  appeared^ 
and  the  Attorney  Tor  the  Commonwealth  filed  the  follow- 
ing interrogatories,  to  which  the  Defendant  upon  oath  an- 
swered, as  follows: 

1 .  Did  you,  or  did  you  not,  in  the  morning  of  the  second 
~  day  of  the  said  Court,  a  short  time  before  the  Judge  of  the 
said  Court  took  his  seat,  charge  the  Judge  with  corruption 
and  cowardice  ? 

•dnswer.^  I  did  say  to  the  Judge,  at  or  about  the  time 
mentioned  in  the  interrogatory,  that  he  had  acted  in  a  cow- 
ardly manner,  and  corruptly,  in  attacking  my  character  in 
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my  absence,  and  when  I  had  no  opportunity  of  defending 
myself. 

2.  Did  you,  or  did  you  not,  in  the  morning  of  the  second 
day  of  the  said  Court,  a  short  time  before  the  Judge  of  the 
Court  took  his  seat,  say  to  the  said  Judge  that  he  had  acted 
in  a  cowardly  manner,  and  corruptly  ? 

Answer.  This  interrogatory  is  answered  in  answer  to 
the  first. 

3.  If  you  did  charge  the  said  Judge  with  corruption  and 
cowardice,  in  manner  and  form  supposed  by  the  first  and 
second  interrogatory,  what  was  your  motive  ? 

*^nsioer.  My  motive  was  to  resent  what  I  thought  a 
most  unnecessary  attack  upon  my  character,  made  in  de- 
livering his  opinion  upon  a  motion  for  a  new  trial,  in  a  suit 
pending  in  his  Court,  in  the  name  of  the  Mayor  of  the  City 
of  Williamsburg,  for  Murdaugh  against  Burwell  Bassett^ 
security  for  this  respondent;  in  which  suit,  this  respondent 
.was  not  heard,  and  had  no  opportunity  of  defending  him* 
self. 

4.  If  you  did  charge  the  said  Judge  with  corruption,  and 
cowardice,  by  saying  he  had  acted  in  a  cowardly  manner, 
and  corruptly,  did  you,  or  did  you  not,  allude  to  an  opi- 
nion which  the  said  Judge  had  pronounced  in  the  suit  of 
the  Mayor,  Recorder  and  Aldermen  of  Williamsburg,  for 
James  W,  Murdaugh^  Plaintiflfe,  against  Burwell  Bas- 
sett  J  security  for  John  Dandridge^  Defendant,  and  which 
suit  is  still  depending? 

Answer.  I  did  allude  to  the  opinion  mentioned  in  the 
fourth  interrogatory. 

5.  Did  you,  or  did  you  not  know,  at  the  time  that  you 
spoke  to  the  said  Judge,  that  the  Superior  Court  of  Law  for 
James  City  county  and  the  City  of  Williamsburg,  had  com- 
menced its  session,  and  that  that  was  the  second  day  of  the 
Court,  and  that  the  said  Judge  was  the  presiding  Judge  of 
the  said  Court  ? 

^fiswer.  I  did  know  that  it  was  the  second  day  of  the 
Term  of  the  said  Court,  and  that  he  was  Judge  of  the  same. 

6.  What  did  you  say  to  the  said  Judge  at  the  time  allu- 
ded to  in  the  first  and  second  interrogatories  ?  What  were 
your  motives,  and  to  what  did  you  allude  ?     State. 

Answer.  The  words  were  those  already  mentioned  in 
my  answer  to  the  first  interrogatory,  and  my  motives  and 
allusions,  I  have  already  stated. 
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The  interrogatories  being  thus  answered,  the  Defendant 
prayed  that  the  Case  might  be  adjourned  to  the  General 
Court,  which  was  done  as  well  on  account  of  its  importance 
as  its  novelty  and  difficulty,  and  sundry  questions  pro- 
pounded by  the  said  Superior  Courts  which  are  stated  in 
Judge  Dade^s  opinion. 

DadCf  J.  pronounced  the  following  opinion: 

This  is  a  Case  adjourned  to  this  Court  by  the  Superior 
.Court  of  Law  for  the  county  of  James  City,  and  City  of 
Williamsburg.  The  facts  are  these:  At  the  last  Fall  Term 
of  that  Court,  on  the  second  day  of  the  Term,  and  about 
the  hour,  to  which  the  Judge  had.  on  the  preceding  even- 
ing, adjourned  the  Court,  as  the  Judge  was  going  into  the 
Court-house,  he  met  the  Defendant  on  the  steps.  The 
Judge  saluted  the  Defendant  in  the  usual  manner:  upon  < 
which  the  Defendant  said,  that  he  did  not  speak  to  any  per- 
son who  was  so  corrupt  and  cowardly  as  to  attack  the  cha- 
.  racter  of  any  man  so  entirely  defenceless  as  his  was,  when 
it  was  attacked  by  the  Judge  in  the  trial  of  a  Cause  de- 
pending on  that  docket.  The  Cause^ alluded  to  appears  to 
have  been  one  instituted  by  the  Mayor,  &c.  of  Williams- 
burg, for  the  use  of  J,  fV.  Murdavgh  v.  Burwell  Basset^ 
a  security  for  the  Defendant  in  a  bond,  which  he  had  ex- 
ecuted to  the  Mayor  and  Aldermen  of  Williamsburg:  In 
which  a  verdict  had  been  rendered  at  the  preceding  Term 
of  that  Court,  aod  which  stood  on  the  docket  for  trial  at 
the  then  present  Term.  Immediately  on  opening  the 
Court,  the  Judge  made  a  statement  of  these  facts  in  wri- 
ting, and  caused  the  affidavits  of  several  witnesses  to  the 
same  effect  to  be  taken;  and,  the  Defendant  being  present, 
a  Rule  was  made  on  him,  returnable  on  the  morrow,  **to 
show  cause  why  he  should  not  be  committed  or  fined  for  his 
said  contempt;  and  enter  into  recognizance  with  security, 
for  his  good  behaviour  in  such  penalty,  and  for  such  time, 
as  the  Court  should  adjudge.''  On  the  following  day,  the 
Defendant  did  appear  and  was  recognized  to  appear  the 
next  day,  to  answer  such  interrogatories  as  the  Court 
should  propound  to  him  touching  his  supposed  contempt; 
and  further  to  appear  at  Jhe  next  Term  to  abide  the  judg- 
ment of  the  Court.  Oa  the  third  day  the  Defendant  ap- 
peared in  discharge,  of  his  recognizance,  as  is  said,  and 
thereupon  certain  interrogatories  were  propounded  to  him 
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by  the  Attorney  for  the  Commonwealth,  to  which  he  an- 
swered, and  admitted  the  words,  and  their  allusion  in  the 
fullest  extent,  as  stated  above* 

In  this  state  of  the  Case,  at  the  instance  of  the  Defen- 
dant, the  following  questions  were  adjourned  to  the  Gene- 
ral Court: 

1.  <<  Does  the  attack  made  on.  the  Judfi^e  of  this  Court, 
and  which  appears  by  the  evidence  in  the  record  to  have 
been  made,  amount  to  a  contempt  of  the  Court;  if  so,  may 
the  Defendant  be  committed  or  fined  for  the  contempt?'' 

2.  '<  Ought  a  Rule  for  an  attachment,  or  an  attachment 
to  be  awarded  against  him  ?'' 

d.  '^  If  the  Defendant  hasr  committed  a  contempt,  has  he 
purged  himself  thereof  by  his  answers  to  the  interrogatories 
in  this  Cause?" 

4.  <*  What  ought  to  be  the  judgment  of  the  Court  in  this 
Case,  on  the  facts  appearing  on  the  record  ?''  And 

5.  All  other  questions  which  may  arise  on  the  record 
and  evidence. 

If  the  Judges,  in  the  dischai^  of  their  oScial  duties, 
could  permit  themselves  to  be  influenced  by  personal  con- 
siderations, they  might  deplore  the  occurrence  of  this  Case. 

They  cannot  but  feel  it  a  delicate  and  invidious  task,  to 
define  and  decide  upon  the  extent  of  their  own  powers, 
nor  be  ignorant,  that  the  judgment  they  are  called  upon  to 
render,  may  expose  them  on  the  one  hand  to  the  imputa- 
tion of  timidity  and  irresolution,  or  on  the  other,  to  that 
of  usurpation  and  tyranny.  The  verity  of  these  suspicions 
would  not  be  more  unworthy  of  the  Judges  than  the  fact 
of  their  shrinking  from  this  question,  because  of  the  con- 
sequences in  which  themselves  might  be  involved  by  it 
Every  occasion  of  resort  to  their  extraordinary  powers, 
should,  without  doubt,  be  carefully  avoided  by  them:  but 
when  forced  upon  them,  should  be  met  in  the  front  with 
deliberation  and  firmness.  And  although  the  issue  of  the 
contest  might  be  to  prove  them  naked,  powerless  and  de* 
fenceless,  they  would  yet  prefer  this'  to  a  flimsy  panoply  of 
deception,  which  would  be  a  defence  against  the  weak 
only,  until  the  strong  should  please  to  tear  it  from  their 
shoulders.  With  such  sentiments  they  have  entered  upoa 
the  consideration  of  this  Case:  conscious  that  they  have 
less  at  stake  than  the  public,  and  regardless  of  consequen- 
ces, which  could  not  have  been  averted  without  a  derelic* 
tion  of  duty. 
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In  this  country,  we  know  no  privileges  but  such  as  exist 
for  the  public  good.  Many  such  privileges  we  have;  from 
those  which  appertain  tcf  the  X<egislature  itself  even  down 
to  such  as  belong  to  the  lowest  Executive  officer.  Those, 
which  surround  the  administration  of  justice,  belong  to 
the  same  order.  Courts,  their  officers  and  process,  are 
shielded  from  invasion  and  insult,  not  from  any  imaginary 
sanctity  in  the  institutions  themselves,  or  the  persons  of 
those  who  compose  them,  (as  in  the  political  and  ecclesi* 
astical  establishments  of  another  hemisphere,)  but  solely 
for  the  purpose  of  giving  them  their  due  weight  and  au- 
tKority,  and  to  enable  those  who  administer  them,  to  dis- 
charge their  functions  with  impartiality,  fidelity  and  effect. 
This  is  the  true  test  of  every  privilege,  not  granted  by 
Statute,  and  is  the  spirit  of  every  one,  (not  merely  pri* 
vate,)  which  is  so  secured.  The  political  character  of  the 
Judiciary,  and  the  tendency  of  the  duties  which  are  de- 
volved upon  it,  have  rendered  it  necessary  to  invest  it  with 
a  considerable  share  of  these  privileges.  It  is  confessedly 
the  weakest  branch  of  all  governments;  wielding  neither 
wealth,  force  nor  patronage.  Its  duties  consist  in  adjust- 
ing and  settling  the  contested  rights  of  individuals,  in  con- 
troling  their  turbulence,  and  punishing  their  crimes.  These 
duties  are  often  of  a  severe  and  rigorous  character;  and 
they  are  generally  to  be  discharged  in  almost  immediate 
contact  with  those  on  whom  they  act:  their  exercise  will 
frequently  elicit  the  angry  passions,  or  excite  unworthy 
and  sinister  attempts  to  bias  or  avert  their  operation:  and 
where  there  is  little  real  power,  and  no  patronage,  a  cer- 
tain degree  of  external  dignity  may  have  been  considered 
necessary  to  supersede  a  too  frequent  resort  to  the  actual 
powers  of  the  Courts. 

In  these  principles  is  to  be  found  the  basis  of  the  whole 
doctrine  of  attachment  for  contempts.  To  the  first  of 
them,  (that  of  giving  efficacy  to  the  ordinary  powers  of 
the  Courts)  are  referable  attachments  of  inferior  Judges  and 
Magistrates,  for  contempts  in  acting  unjustly,  oppressively 
or  irregularly  in  their  offices,  or  in  disobeying  the  writs 
issuing  from  the  Superior  Courts  to  them;  such  as  writs  of 
Prohibition^  Certiorari^  Mandamus^  &c.  (Vide  Keble 
484;  6  Mod,  90.)  So  those  committed  by  Sheriffs,  Bai- 
liffs, &c.  (2  Hawk.  P.  C.  151;  3  Burrow.  692^  797.) 
Those  committed  by  witnesses,  jurymen  and  parties, 
(Barnes  30,  32;  Stra.  1094.)     Those  committed  by  At- 
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tornics  aed  other  officers  of  the  Courts;  (2  Hawk.  P.  C. 
144;  Barnes  29,  31.)  And  to  the  second  head,  all  that 
large  class  of  contempts,  which  afe  summed  up  by  Black- 
stone^zs  ^demonstrating  a  gross  want  of  that  regard  and 
respect,  which  when  once  Courts  of  Justice  are  deprived 
of  their  authority  (so  necessary  for  the  good  order  of  the 
Kingdom,)  is  entirely  lost  among  the  people."  (4  Black. 
Com.  286.)  The  enumeration  of  the  Cases  coming  un- 
der this  latter  head  of  contempts,  would  answer  little  oth- 
er purpose  than  to  illustrate  the  great  extent  of  the  exer- 
cise of  the  power  of  attachment  in  England.  Contempt 
in  using  rude  and  offensive  language  m  the  face  of  tne 
Court  {Cro.  Car.  503.)  Obstinacy,  perverseness  or  pre- 
varication, breach  of  the  peace,  or  wilful  disturbance  in 
Court,  (3  Inst,  141,  142.)  , Treating  with  contumely  or 
disrespect  the  Writs,  process,  rules  and  orders  of  the 
Courts;  {Slra,  185,  557,  567,  ,1068;)  perverting  them  to 
the  purposes  of  malice,  extortion  or  injustice;  speaking  or 
writing  contemptuously  of  the  Cq\}tX\  or  Judges  acting  in 
their  Judicial  capacity.  (4  Black.  Com.  285. )  Print- 
ing false  accounts,  &c.  of  causes  pending  in  judgment, 
(^  Jitkins  469.)  And  many  others  which  might  be  cited. 
The  following  which  seem  to  consist  in  the  breach  of  a  ne- 
cessary privilege,  are  in  spirit  so  analogous  to  the  case  in 
hand,  that  I  shall  be  excused  for  protracting  the  enumera- 
tion at  the  same  time,  that  it  will  be  unnecessary  to  waste 
time  in  drawing  the  parallel.  Sir  fVilliam  Blackstone'm 
4,  Com.  126,  says,  *'  Likewise  all  those  who  are  guilty 
of  any  injurious  treatment  to  such  as  are  under  the  imme- 
diate protection  of  a  Court  of  Justice,  are  punishable  by 
fine  and  imprisonment;  as  if  a  man  assaults  or  threatens 
his  adversary  for  suing  him;  a  Counsellor  or  Attorney  for 
being  employed  against  him;  a  juror  for  his  verdict;  or  a 
gaoler  or  other  ministerial  officer  for  keeping  him  in  custo- 
dy and  properly  exercising  his  duty;  which  offences,  when 
they  proceeded  further  than  bare  threats,  were  punished  in 
the  Gothic  constitutions  with  exile  and  forfeiture  of  goods.*^ 
To  these  may  be  further  added,  a  Case  in  1  Wilson^  75; 
where  an  attachment  was  awarded  against  one  Bedman, 
for  threatening  the  prosecutor  in  an  indictment  for  a  mis- 
demeanor with  danger  of  his  life,  and  saying  to  him,  that 
he  would  be  hanged. 

In  the  whole  of  this  second  class  of  contempts,  I  do  not 
recognize  a  single  Case,  which  does  not  derive  its  authority, 
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either  from  the  idea,  remote  or  proximate,  of  its  being  dis- 
respectful to,  or  in  derogation  of  the  dignity  of  the  Courts, 
or  trom  that  power  of  self-protection  which  is  necessarily 
-  Inherent  in  Judicial  institutions.  An  ideal,  imaginary  be« 
ing  without  form,  substance  or  locality,  needs  no  protec- 
tion from  Penal  sanctions.  A  Court,  separated  from  the 
persons  who  compose  it,  is  of  this  description.  A  sensi- 
•^  ble  writer  has  said,  that  *Uhe  terms.  Nation,  State,  Com- 
munity, are  words  only:  they  do  not  demote  any  thing 
separate  from  the  individual  members,  whose  aggregation 
*  and  association  have  received  these  names.^'  The  like  may 
be  affirmed  of  a  Court  of  Justice.  When,  therefore,  we 
find  attachments  issuing  for  light  and  contemptuous  words 
used  in  reference  to  the  Writs,  Process,  Rule^i^nd  Orders  of 
the  Courts,  it  is  not  because  the  efficacy  of  the  Writ,  Pro- 
cess, Rule  or  Order  is  impaired  by  such  <?ontumely,  nor  that 
the  abstract,  ideal,  invisible  Judicial  institution,  called  a 
Court,  is  injured;  but  that  the  dignity  iod  authority  of  the 
officers*  in  whom  this  ideal  being  is  realized  and  personi- 
fied, is  sunk  and  degraded.  It  is,  that  the  impunity  of  such 
conduct  may  deprive  these  institutions  of  the  aid  of  pub- 
lic opinion  in  carrying  into  eflect  their  ordinances,  and 
render  a  reisort  to  force  in  all  cases  necessary:  A  con- 
dition, in  which  it  is  probable,  that  no  Judicial  system 
could  long  exist. 

Nor  can  it  be  thought  more  necessary  to  defend  the  out- 
works and  barriers  of  the  Judicial  authority,  in  order  to 
give  the  fullest  effects  to  its  legitimate  Acts,  than  to  pro- 
tect the  system  itself  from  that,  which  at  one  and  the  same 
moment,  strikes  at  the  purity  of  the  institution  and  its  in- 
fluence on  society.     Judicial  independence  has  been  an 
object  of  constitutional  care  in  this  country.     In  the  origin 
of  this  government,  it  was  thought  expedient  to  make  that 
department  independent,  even  of  the  Executive  and  Legis- 
lative branches,  who  are  not  presumed  to  do  wrong:  and 
shall  it  be  said,  that  it  is  wholly  unnecessary  to  make  it 
independent  of  the  passions  and  prejudices  of  all,  -who  may 
conceive  themselves  injured  by  its  legitimate  proceedings? 
Shall  a  Judge  be  'called  independent,  who  is  unavoidably 
placed  in  a  situation  in  which  he  comes  in  conflict  with  the 
jealousies  and  resentments  of  those,  upon  whose  interests 
he  h9u9  to  act,  and  be  reduced  to  the  alternatives  of  either 
suhmitting  tamely  to  contumely  and  insult,  of  resenting  it 
by  force,  or,resorting  to  the  doubtful  remedy  of  an  action 
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at  Law?  In  such  a  ?tate  of  things,  it  would  rest  in  tlie  dis- 
cretion of  every  party  in  Court,  to  force  the  Judge,  either 
to  shrink  from  his  duty,  or  to  incur  the  degradation  pf  his 
authority,  which. must  unavoidably  result  from  the  adop- 
tion of  either  pf  the  above  alternatives.  To  suppose  that 
the  personal  character  of  the  Judge,  would  be  a  sufficient 
guarantee  against  this,  is  to  imagine  a  stsite  of  society^ 
which  would  render  the  oflSce  of  the  Judge  wholly  unne- 
cessary. 

To  overturn  the  inference  from  these  propositions,  the 
argument  rests:  1.  On  what  I  consider  a  misconstruction 
of  the  language  of  Blackstone's  Commentaries:  2.  On  the 
absence  of  a  reported  Case  in  point:  And  3.  On  the  fact, 
of  their  having  been  in  England  some  harsh  attacks  on  the 
official  conduct  of  their  Judges,  which  have  not  been 
punished  by  attachment.  These  will  be  considered  in 
'  order: 

1.  In  4  Bl.  Com.  283,  that  writer  says,  "The  con- 
tempts that  are  thus  pui^shed,  are  either  directj  which 
openly  insult  or  resist  the  powers  of  the  Courts  or  the  per* 
sons  of  the  Judges  whopreside,  4'C.^'  and  in  page  285,  in 
enumerating  the  contempts  which  degrade  the  Judicial  au- 
thority, he  refers  to  one,  which  consists  "in  speaking  or 
writing'contemptuously  of  the  Court,  or  Judges  acting  in 
their  Judicial  capacity."  For  the  purpose  of  supporting 
the  opinion,  that  it  is  th^  dignity  of  the  ideal  being  called  a 
Court,  as  separate  and  distinct  from  the  Judges  who  com- 
pose it,  it  is  -insisted,  that  in  these  two  clauses  the  word 
^^Judges^^  is  introduced  for  the  mere  purpose  of  illus- 
trating the  author*s  meaning,  in  the  use  of  the  word 
"  Court."  I  cannot  receive  this  construction.  It  is  not 
only  not  sustained  by  the  context  of  .the  sentence,  but  is  an 
explanation  so  wholly  futile  and  unnecessary,  as  not  to  be 
attributed  to  that  able  and  perspicuous  writer.  Why  tell 
his  readers,  in  his  fourth  volume,  after  the  ample  exposi- 
tion of  the  Courts,  contained  in  his  third,  that  by  the  word 
Court,  they  were  to  understand  him  to  mean  Judges,  acting 
in  their  Judicial  capacity?  Jt  is  obvious  to  me,  that  in  the 
first  sentence  the  author  meant  to  take  the  distinction  be- 
tween a  disrespect  of  the  constitutional  powers  of  the  Courts 
and  a  personal  disrespect  of  the  Judges  there  sitting:  and 
in  the  second,  that  the  object  was  to  diseriminate  between 
a  contempt  of  the  Judges  actually  holding  a  Court,  and  a 
contempt  of  the  same  persons  whilst  dischargtiTg  Judicial 
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duties  appertaining  to  their  oflBcial  character,  though  not  to 
be  performed  in  Court;  of  which  there  are  many,  not  ne- 
cessary to  be  here  enumerated.  I  am  so  well  satisfied  that 
this  is  the  way  in  which  Blach^tone  is  to  be  understood, 
that  I  shall  forbear  to  remark  on  the  obvious  consequence 
of  establishing  the  construction  urged  by  the  Defendant's 
Counsel;  which  ^ould  produce  a  complete  identification  of 
the  persons  of  the  Judges  with  the  Courts,  so  as  to  make 
contempts  of  the  one  or  the  other,  perfectly  convertible. 
According  to  my  construction  of  Blacksione,  the  persons 
of  the  Judges  in  or  out  of  Court,  when  acting  in  their  Ju- 
dicial capacity,  are  clearly  privileged.  Why?  Not  be- 
cause the  indignity  obstructs  the  course  of  justice;  that  is 
referable  to  another  head ;  and  is  not  assigned  as  the  reason 
by  Blacksfone  ;  but  because,  (to  usejiis  awn  words)  **It 
demonstrates  a  gross  want  of  that  regard  and  respect  which, 
when  once  Courts  of  Justice  are  deprived  of,  their  autho- 
rity (so  necessary  for  the  good  of  the  Kingdom)  is  entirely 
lost  among  the  people."  Nor  in  this  particular,  and  for 
this  end,  is  it  of  the  least  importance  whether  the  contumely 
is  used  in  open  Court,  at  the  moment  when  the  occasion 
H>ccurs,  or  the  moment  afterwards,  when  the  crier  has  pro- 
claimed the  adjournment,  as  the  Judge  descends  the  steps 
of  the  bench,  or  those  at  the  Court-house  door.  The  only 
real  question  in  either  Case  is,  whether  it  is  his  official  con- 
duct for  which  he  is  challenged  and  insulted.  It  was,  how- 
ever, very  necessary  for  the  Defendant  to  draw  this  distinc- 
tion, for  which  his  Counsel  has  contended,  if  possible;  be- 
cause it  was  foreseen,  that  there  was  no  reason  for  protect- 
ing from  insult  the  person  of  the  Judge  in  Court,  on  ac- 
count of  his  official  conduct,  which  did  not  equally  apply 
to  a  protection  out  of  Court,  on  the  same  account.  It  would 
have  been  shifting  the  ground,  to  maintain,  that  insult  in 
Court  was  punishable,  because  it  interrupted  the  business 
of  the  Court;  because,  besides  its  sometimes  being  of  such 
a  sort  as  not  to  produce  this  efiect,  it  is  always  referable, 
in  that  aspect,  to  another  head  of  attachment,  viz:  that  for 
obstructing  the  powers  of  the  Court. 

2.  We  are  told  that  no  Reported  Case  can  be  found  in 
the  books,  which  sustains  the  idea  of  this  being  a  contempt 
punishable  by  attachment.  My  own  researches  have  in- 
deed been  as  fruitless,  as  those  of  the  Counsel.  Whilst 
this  power  has  been  freely  and  frequently  exercised  by  the 
Courts  in  defeoee  of  their  extreipe  limits,  we  have  no  Case 
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on  record  where  it  has  been  cfrawn  out  to  repel  an  attack 
on  the  citadel  itself*  I  cannot  even  find  more  than  a  single 
Reported  Case  {Harrison's  Case  Reported  in  Cro.  Cos.) 
in  which  it  has  been  'exercised  for  the  punishment  of  a 
gross  insult  in  facie  curiae  sedentis.  It  Was  obvious  to 
the  most  superficial  observer  of  Judicial  proceedings;  it  was 
a  postulate  which  his  feelings  suggested,  «irithout  reference 
to  his  judgment^,  that  in  this  latter  case,  such  a  power  must 
belong  to  the  Courts;  and  accordingly,  in  the  argument, 
that  power  has  not  been  questioned.  And,  yet  I  repeat, 
that  it  is  not  supported  by  more  than  a  single  reported  Case, 
hut  depends  upon  the  same  principles  from  which  is  d«« 
duced  the  power  claimed  by  the  Superior  Court  of  James 
City,  in  the  Case  before  us,  and  is,  according  to  my  con* 
struction  of  Bluckstone^  to  be  found  in  the  same  elemen- 
tary writer,  who  has  drawn  together  in  the  most  condensed 
and  perspicuous  manner,  the  scattered  authorities  upoa 
this  head.  At  most,  this  is  a  negative  argument;  from  the 
general  force  of  which,  where  the  principle  is  doubtful,  it 
is  not  my  purpose  to  detract  But,  where  the  principle  is 
clear,  and  the  Cases  are  numerous,  in  which  that  principle 
has  been  sustained  and  enforced  even  by  inference  and  de- 
duction, and  ha^  been  made  operative  by  mere  relation,  it 
seems^  illogical  to  deny  its  direct  and  immediate  applica- 
tion; because  no  cdse  in  point  is  to  be  found.  When  I  find 
the  Courts  protecting  their  authority  by  punishing  those  who 
-  treat  with  disrespect  their  Process,  Rules  and  Orders,  al- 
though that  disrespect  shall  consist  in  merely' using  light 
or  contemptuous  expressions  of  them;  when  I  see  them 
committing  those  who  undertake  to  publish  accounts  o(^  or 
strictures  on  Cases  depending  before  them,  as  in  the  Case 
in  •Stkins;  when  I  see  them  punishing  one,  who  has  ques- 
tioned a  juror  for  his  verdict,  or  a  witness  for  his  testi- 
mony; I  enquire,  why  this  has  been  done?  I  find  in  the 
Case  of  the  Process,  &c.  that  it  was  as  effectual  for  its  end 
and  purpose,  though  spoken  of  contemptuously,  as  if  re- 
ceived in  silence,  or  treated  with  professed  respect.  In  the 
-case  of  the  jurymen  and  witnesses,  I  do  not  find  that  the 
verdict  had  been  influenced,  or  the  judgment  delayed:  As, 
therefore,  the  actual  authority  of  the  Court,  (meaning  al- 
ways the  persons  who  compose  it,)  was  not  obstructed^  I 
perceive  no  other  reason  in  the  above  Cases  for  its  animad- 
version, than  that  its  general  authority  and  efficacy  was 
impaired,  and  its  dignity  lessened;  and  that  top,  by  an  in- 
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ference.  Id  tome  of  the  oases  very  remote  and  far4etched. 
When  Lord  Hardwicke  punished  a  printer  for  his  publi* 
cations  respecting  a  Case  before  his  Court,  in  which  publi- 
cations there  was  not  one  word  disrespectful  of  the  Chan- 
cellory  I  perceive  that  the  object  was  to  check  a  practice  by 
which,  in  the  end,  the  opinions  of  the  Court  might  come  to 
be  influenced.  And,  when  I  see  the  juror,  and  witness,  pro- 
tected from  insult  for  what  they^may  have  said  or- done  in 
Court;  I  ask,  whether  it  is  more  necessary  to  defend  these 
characters,  who  may  perhaps  never  be  again  called  into  a 
Court  of  Justice,  than  the  Judge,  who  must  be  so  often  ex* 
posed  to  similar  trials.  When  in  all  these  cases,  I  find  the 
great  object  to  be  the  preservation  of  the  authority,  dig- 
nity, impartiality  and  independence  of  the  Judiciary,  with- 
out which  it  has  been  said  it  could  not  exist,  or,  if  existing, 
would  be  a  curse  rather  than  a  blessing,  I  cannot  feel  justi- 
fied in  excepting  a  Case,  which  is  in  all  its  particulars,  in 
direct  hostility  to  this  principle,  because  I  cannot  back  my 
opinion  by  a  reported  Case. 

Upon  this  part  of  the  subject,  and  in  reference  to  the 
Cases  which  have  an  indirect  bearing  on  the  present  ques- 
tion, a  distinction  is  attempted,  for  which  I  can  find  neither 
reason  nor  authority.  It  is  said,  that  the  attaching  pow- 
er may  be  exercised  for  contempts  touching  the  prospective 
conduct  of  the  Judge,  but  not  for  such  as  touch  hi^pasi  con- 
duct In  reason,  I  see  but  one  pretence  for  this  distinc- 
tion: threats  and  menaces  of  insult  or  injury  to  a  Judge,  in 
case  he  shall  render  a  certain  judgment,  may  be  considered 
as  impairing  his  independence  and  impartiality  in  the  par- 
ticular Case  to  which  the  threats  refer.  And  if  the  power 
ot  punishment  stop  here,  a  curious  consequence  may  ensue. 
A  man  may  be  attached  for  threatening,  to  do  that  for 
which  he  eould  not  be  attached,  when  actually  done.  Oqe 
says  of  a  Judge,  ^'  If  he  render  a  certain  judgment  against 
me,  I  Will  insult  or  beat  him.''  For  this,  he  may  be  at- 
tached. But,  if  (the  judgment  having  been  rendered)  the 
insult  be  actually  oSered,  an  attachment  no  longer  lies;  be- 
cause the  contempt  is  in  relatioato  the  past  conduct  of.  the 
Judge,  and  to  a  C^  no  longer  pending.  A  recurrence  ta 
original  principles,  the  only  true  test,  by  demonstrating 
that  the  weight;  authority,  and  independence  of  the  Court 
may  be  equally  assailed  either  way,  will  prove  that  this 
distinctioi^  is  merely  ideal. , 
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But,  thirdly,  it  is  said;  that  there  haye  been  occasions  in 
England  for  the  exercise  of  this  power,  if  it  existed,  and 
Jjunius^s  Letters  to  Lord  Man^eld  are  cited:  and  an  argu- 
ment against  the  existence  of  the  power  is  deduced  from 
the  non-use  of  it  on  that  occasion.  Without  doubt,  these 
letters  strongly  implicate  and  arraign  the  integrity  of  Lord 
MansfieU  in  his  Judicial  character.  If  the  power  did  ex- 
ist, that  would  seem  to  have  been  a  case,  in^hioh  it  might 
have  been  exerted.  There  can  be  as  little  doubt,  that  it 
was  a  case  in  which,  in  that  country,  the  publisher  might 
have  been  prosecuted  for  a  libeL  These  ver}^  Letters  were 
denounced  in  the  House  of  Lords  as  a  libel  on  the  Judges; 
and  yet  no  information  for  a  libel  was  ever  moved.  Would 
this  fact  be  cited  as  an  evidence,  that  on  letters  of  a  like 
character,  an  Information  for  a  libel  could  not  be  maintain- 
ed ?  All  negative  proof  of  this  description  should  be  cau- 
tiously received;  it  may  be  admitted  to  explain,  but  not  to 
over-rule  principles.  This  celebrated  writer,  in  a  letter  to 
Wilkesy  said,  ^'  It  is  not  that  precedents  have  any  weight 
with  me  in  oppositon  to  principles."  What  would  he  have 
said  to  the  proposition  that  principles  should  have  no 
weighty  because  precedents  could  not  be  found  to  support 
them  ?  It  is  not  possible  to  pronounce  with  certainty,  at 
this  time,  on  the  motives  which  may  have  induced  forbear- 
ance on  the  part  of  Lord  Mansfield^  on  the  occasion  just 
alluded  to.  Considerations  of  a  political  nature  were  pro- 
bably at  the  bottom  of  it.  Very  strong  reasons  are  to  be 
found  in  the  contemporaneous  speeches  in  both  Houses  of 
Parliament.  In  these,  it  was  not  pretended  that  Junius  had 
kept  within  the  pale  of  the  Law.  But,  "to  the  spirit  of 
the  times,  and  not  to  the  justice  of  his  cause,"  (I  quote  the 
words  of  some  of  these  speeches,)  was  it  said,  that  the 
"mighty  boar  of  the  forest  had  broken  through  the  cob- 
webs of  the  Law,  and  ranged  tincontroUed  and  unpunished 
through  the  land."  (See  the  speeches  of  Lord  North 
and  Mn  Burke.)  -  It  would  be  strange,  indeed,  for  this 
Court  to  assume  as  the  true  cause  of  the  inaction  of  the 
Courts  on  that  occasion,  amongst  the  many  to  which  it 
might  be  traced,  one,  which  it  understands  to  be  in  con- 
flict with  those  great  original  principles  which  are  co-eval, 
and  must  be  co-existent,  with  the  administration  of  justice 
every  where;  the  power  to  protect  itself. 

The  necessity  of  this  power,  in  all  the  branches  of  Popu- 
lar Government,  has  been  generally  admitted.    Where  it 
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is  not  inherenti  it  has  been  conferred.  It  is  said,  upon 
high  authority,  (see  the  Federalist y  No.  73,  p.  397,)  to  have 
been  **  the  primary  inducem^t''  to  conferring  on  the  Pre- 
-  sident  of  the  United  States  the  qualified  negative  on  the 
Acts  and  Resolutions  of  the  two  Houses  of  Congress.  It 
is  the  principle  of  that  clause  in  thesixth  section  and  first 
-  Article  of  the  Constitution  of  the  United  States,  which  pro- 
tects th^Senators  and  Representatives  from  <^  being  ques- 
tioned in  any  other  place  for  any  speech  or  debate  in  either 
House.''  And  of  a  like  provision  in  our  own  State  Laws^ 
(see  1  Rev,  Codiy  p.  164,  %  32,  33,  34,)  with  respect  to  the 
members  of  th«  General  Assembly  of  this  State.  To  the 
same  source  are  to  be  traced  the  Cases  which  have  settled, 
that  a  Judge,  acting  within  the  scope  of  his  jurisdiction, 
shall  not  be  called  on  to  answer  for  his  judgment,  except 
by  impeachment,  howsoever  erroneous,  malicious,  or  even 
corrupt,  it  may  have  been.  Floyd  v.  Baker^  12  Co.  Rep. 
23;  Oroenvelt  v.  Burwell^  1  Lord  Raym.  454;  Miller  v- 
Seare,  2  Black.  Rep.  1141;  Johnson  v,  Sutton,  I  T.  R. 
513;  Yates  v.  Lansings  5  Johns.  282;  jJier  v.  Sedgwick, 
2  Roll.  Rep.  199;  Hammond  v.  Howell^  1  Mod.  184,  2 
Mod.  218.  The  language  of  Judge  Kent,  in  the  Case  of 
-Fates  V.  Lansing,  is  worthy  of  being  quoted  on  the  pre- 
sent occasion.  In  the  conclusion  of  his  elaborate  and  able 
opinion  in  that  Case,  the  Chief  Justice  said:  "  Whenever 
we  subject  the  established  Courts  of  the  land  to  the  degra- 
dation of  private  prosecution,  we  subdue  their  indepen- 
ddnce  and  destroy  their  authority.  Instead  of  being  vene- 
rable before  the  public,  they  become  contemptible;  and  we 
thereby  embolden  the  licentious  to  trample  upon  every 
thing  sacred  in  society,  and  to  overturn  those  institutions, 
which  have  heretofore  been  deemed  the  best  guardians  of^ 
Civil  Liberty."  Sergeant  Hawkins,  in  his  Fleas  of  the 
Crown,  B.  1,  ch.  7,  p  6,  in  stating  the  same  proposition,  in 
very  broad  terms,  amongst  other  reasons  for  it,  assigns  the 
following:  that  if  they  were  thus  responsible,  '^  it  would 
be  impossible  for  them  to  keep  up  in  the  people  that  vene- 
ration of  their  persons  and  submission  to  their  judgment9» 
without  which  it  is  impossible  to  execute  the  Laws  with 
vigor  and  effecf  I  shall  not  stop  to  enquire,  whether 
this  degradation  of  the  Judicial  character,  which  is  so  much 
deprecated,  would  be  greater  or  less,  from  the  Judge  being 
Plaintiff  or  D^endant  in  a  Civil  action,  or  prosecution 
for  a  misdemeanor,  springing  out  of  his  ofiicial  conduct.   On 
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wheth^  the  public  respect  for  his  character  and  station, 
.  would  be  more  impaired  by  his  being  subjected  to  an  action 
on  the  case,  or  to  a  gross  and  most  degrading  personal  in- 
sult. 

It  has  never  been  doubted,  as  far  as  I  am  informed,lhat 
the  privilege  of  members  of  Congress  and  of  the  General 
Assembly,  is  not  only  defensive,  but  also  is  vindicatory^ 
and  that  for  a  breach  of  it,  the  Honse  may  eommft  the  of-, 
fender.  1  BL  Com,  165;  Murray\n  Case,  1  fVils,  300; 
Sir  Robert  Brandling^  s  Case,  of  which  I  here  is  a  note  in 
Jacobs  Law  Diet.  vol.  6,  p.  64.  By  refet^ence  to  our  own 
Acts  of  Assembly,  it  will  be  seen,  that  in  the  32d  section, 
quoted  above,  high  penalties  are  annexed  to  this  breach  of 

Srivilege.  And,  indeed,  it  would  seem  Xo  be  a  solecism  to 
eclare  the  privilege;  to  make  It  a  protection  against  the 
operation  of  the  ordinary  process  ofXaw;  and  even  highly 
penal  to  resort  to  that  process;  and  yet,  when  actual  indig- 
nity or  violence  is  used,  to  hold  the^  privilege  for  nought. 
So  with  respect  to  the  Judge.  Is  it  not  inconsistent  to 
admit,  that  he  may  use  his  privilege  as  a  shield  against  a 
Civil  suit,  or  Criminal  prosecution,  for  even  an  unrighteous 
judgment,  but  that  when  abused  or  assaulted  for  a  righ- 
teous one,  he  has  no  resource  but  that  which  is  open  to 
every  citizen,  an  action  or  indictment,  or  resort  to  per- 
sonal force  ? 

In  the  early  annals  of  Jurisprudence,  in  those  countries 
from  which  the  spirit  of  our  own  Laws  ir  derived,  a  care- 
ful preservation  of  the  Courts  of  Justice  from  the  indigni- 
ties and  injuries  of  the  violent  and  lawless,  may  be  fre- 
quently remarked.  The  rigor  of  the  Gothic  Constitutions, 
in  this  particular,  b^s  been  before  mentioned.  By  the  an* 
tient  Common  Law,  before  the  Norman  conquest^  striking, 
in  the  King's  Courts  of  Justice,  or  drawing  a  sword  there- 
in, was  a  capital  felony,  ,4  SI.  Com.  125.  By  an  old  En- 
glish Statute,  which  is  still  in  existence,  though  obsolete  in 
practice,  a  stroke,  or  blow,  in  such  Court  of  Justice,  whe- 
ther blood  be  drawn  or  not,  or  even  assaulting  a  Judge, 
sitting  in  the  Court,  by  drawing  a  weapon,  without  any 
blow  struck,  is  punishable  with  the  loss  of  the  right  hand, 
imprisonment  for  life,  and  forfeiture  of  goods  and  chattels, 
and  of  the  pro6ts  of  the  offender's  lands  during  his  life.  lb. 
By  Statute  19  Edward  3^  striking  a  juror  in  the  presence 
of  the  Court,  was  made  punishable  with  the  loss  of  the 
*right  band,  and  perpetual  imprisonment    Finches  Com. 
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Law,  p.  79.  In  the  reign  of  I  CharleSj  a  man  was  fined 
jg 5,000,  (an  enormous  sum  in  those  days,)  was  made  to  go 
to  all  the  Courts  in  Westminster  Hall,  with  a  paper  on  his 
head  shewing  his  oBence,  and  make  his  submission  to  them, 
and  finally  was  ordered  to  be  imprisoned  during:  the  King's 
pleasure^  for  going  into  the  Court  of  Common  Pleas,  while 
in  session,  and  saying,  ^'  I  charge  Justice  Hut  ton  f**^  one 
of  the  Judges, ^^  with  High  Treason.'^  And  we  have 
before  seen  that  men  have  been  fined  and  imprisoned  for 
assaulting  or  menacing  their  adversaria  for  suing  them;  the 
Counsel  or  Attorney  for  bringing  the  suit;  the  witness  for 
his  testimony;  the  juror  for  his  verdict,  and  even  the  jailor 
for  keeping  him,  in  custody. 

With  this  array  before  our  eyes,  can  it  be  credited  that 
it  should  be  so  highly  penal  to  assault  or  abuse  «  Judge  in 
Court  for  his  Judicial  proceedings,  and  no  offence  to  do  the 
same  thing  to  him  the  moment  after  his  leaving  the  Bench, 
on  account  of  the  same  provocation  ?  Caii  it  be  consider- 
ed a  matter  of  so  much  consequence  to  protect  the  person 
of  the  suitor,  the  lawyer,  the  witness,  the  juror  and  jailor, 
and  of  none  to  defend  the  Judge  ?  Not  that  I  mean  to  ar- 
rogate any  higher  personal  privilege  for  the  Judge  than  for 
the  humblest  of  these:  but  because  it  is  obvious,  that  the 
principle  which  suggests  the  necessity  of  protecting  them, 
rises  with  the  grade  of  the  officer;  and  that  the  majesty  of 
the  Laws  may  be  more  degraded  in  the  person  of  the  high- 
est, than  of  the  lowest  officer  entrusted  with  their  admin- 
istration. As  to  the  practical  operation  and  efiect  of  these 
prihciples,  it  seems  to  me,  that  whilst  the  power,  if  conce- 
ded, will  be  guarded  from  abuse  by  the  Constitutional  res- 
ponsibility of  the  Judge,  and  the  influence  of  public  opi- 
nion, (next  to  the  warnings  of  his  own  conscience,  the 
strongest  of  all  restraints,  and  one  which  increases  with  the 
dignity  of  his  station  and  the  elevation  of  his  character  in 
public  estimation,)  that  on  the  other  hand,  if  it  be  denied, 
the  .'independence  of  the  Bench  will  be  vitally  wounded; 
its  weight  and  influence  diminished;  the  occasions  and  fa- 
cilities of  detraction  and  insult  multiplied;  and  in  the  end, 
the  sound  administration  of  Justice  made  to  depend,  not 
less  on  the  strength  of  nerve  and  personal  firmness  6f  the 
Judge,  than  on  his  learning,  wisdom,  and  integrity. 

The  result  is,  that  in  my  opinion,  the  Defendant  has  been 
guilty  of  a  contempt,  for  whibh  an  attachment  might  have 
been  issued.     Upon  this  attachment,  he  is  of  course  liable 
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to  fine  and  imprisonment,  unless  upon  the  interrogatories 
to  be  propounded  to  him,  h^  shall  purge  himself  of  the 
contempt:  and  if  the  interrogatories  already  answered  by 
hiiii,  are  to  be  regarded  as  if  propounded,  upon  an  attach- 
ment,  I  should  have  no  hesitation  in  answering  the  third 
point  submitted  to  this  Court,  in  the  negative.  But  thia 
involves  an  enquiry  into  the  proper  mode  of  proceeding  in 
this  Case,  as  submitted  to  this  Court,  by  the  Superior  Court 
of  James  City,  in  the  second  question  upon  this  record. 

In  the  view  whiclgf  have  taken  of  the  first  question  pre- 
aenteS  for  our  jconsideration,  it  is  apparent  that  1  have  not 
regarded  the  insult  to  the  Judge  as  a  contempt  of  the  Su- 
perior Court  then  holden  for  the  county  of  James  City. 
The  Case  of  The  Commanwealth  v.  Stuart  and  ot/terSf  ' 
in  this  Court,  has  decided  that  in  the  intervals  of  adjourn- 
ment during  the  Term,  the  Court  is  not  to  be  regarded  as 
sitting,  so  as  to  subject  one  to  the  process  of  attachment 
for  such  conduct  to  the  Judge,  as  would  have. amounted  to 
a  contempt  during  the  actual  fitting  of  the  Court.  And 
although  in  the  Case  at  bar,  the  hour  to  which  the  Court 
had  adjourned,  might  have  actually  arrived,  yet  ds  the 
Judge  had  not  gone  upoil  the  bench,  nor  even  entered  the 
Court-house,  the  Court  cannot  be  considered  as  having  been 
then  open.  It  was,  therefore,  either  a  contempt  df  the 
Superior  Court  of  James  City,  in  relation  to  the  previous 
Term,  when  the  judgment  was  rendered^  oh  account  of . 
his  remarks,  ih  pronouncing  which,  the  Judge  was  insult- 
ed, (as  in  the  case  of  an  indignity  offered  in  the  vacation 
to  one  of  the  jurors,  who  might  have  rendered  the'verdict 
in  the  Cause,  which  must  have  been  proceeded  against  at 
'the  September  Term,  as  for  a  contempt  of  the  Court  at  the 
preceding  Term,)  or  it  was  a  contempt  of  Court  in  the  per- 
son of  the  Judge,  for,  and  on  account  of,  his  Judicial  pro- 
ceedings. The  positions  are  probably  convertibje;  be  it  as 
it  may,  for  the  purpose  of  this  question,  either  view  suffices. 
In  neither  can  tlie  proceeding  be  had,  as  for  a  contempt  in 
the  face  of  the  Court  actually  sitting.  In  such  case,  the 
proper  course  is,  at  once  to  punish  the  offender  by  fine  or 
imprisonment,  or  both.  The  process  of-attachment  has  no 
other  object  than  to  bring  the  party  into  Court.  4  BL 
Com.  287.  This,  his  actual  presence  renders  useless;  and 
there  can  be  no  need  of  interrogatories  to  ascertain  tliat 
which  has  occurred  in  open  Court  WJiere  the  contempt  has 
not  been  committed  in  open  Courts  the  common  proceeding 


Digitized  by 


Gobgle 


JUNE  TERM,  1824^  487 

is  by  rule  to  shew  cause. why  an-attachment  should  not  is- 
sue; though  this  rule  has  been  sometimes  dispensed  with. 
Bex  V.  Jonesy  I  Stra.  185;  Dr.  Bentley^s  Case,  lb.  557. 
As  the  object  of  the  attachment  is  to  bring  the  Defendant 
into  Court,  so  that  of  the  rule  is  no  other  than  to  giv^e  him 
notice,  and  a  day  in  Court,  to  make  his  defence.  The  party 
may  not  choose  to  appear  to  shew  cause  against  the  rule; 
in  which  case,  the  attachment  must  issue  to  bring  him  in. 
But  if  he  do  appear  on  the  rule,  and  instead  of  moving  to 
discbarge  it,  submit  to  answer  interrogatories,  if  by  these 
he  do  not  purge  the  contempt,  there  can  be  no  good  reason 
(he  being  actually  present  in  Court,)  why  the  Court  should 
go  through  the  formality  of  an  attachment,  and  a  repetition 
of  the  interrogatories.  But  as  the  whole  end  of  the  more 
formal  proceeding  is  answered,  and  there  is  nothing  in  the 
Law  which  positively  enjoins  a  rigid  technicality,  it  would 
seem  as  proper  to  proceed  at  once  to  judgment.  Ii>  like 
manner,,  there  is  nothing  in  reason,  or  the  letter  of  the  \ 
Law,  which  makes  a  formal  technical  Rule^  indisf^ensably 
necessary.  The  rule  is  intended  for.  notice  to  (he  Defen- 
dant; and  if  the  proceedings  against  him  shall  appear  to 
have  given  him  the  same  notice  and  opportunity  of  defenee, 
that  he  would  have  had  on  a  formal  rule,  I  see  no  reason 
why  it  should  be  deemed  absolutely  indispensable.  It  is 
on  these  grounds,  I  presume,  that  both  the  rule,  and  attach- 
ment, are  dispensed  with,  when  the  contempt  is  committed 
in  the  face  of  the  Court. 

Let  us  test  the  proceedings  in  this  Case,  by  these  prin- 
ciples. The  contempt  was  committed  at  the  Court-house 
door:  immediately  afterwards,  the  Court  having  been  0(>en- 
ed,  and  Mr.  Dandridge  present,  a  written  statement  of  the 
facts  was  exhibited  by  the  Judge.  l*his,  had  all  the  effect 
of  an  affidavit,  as  to  giving  notice  to  Mr.  Dandridge  of  the 
matter  with  which  he  was  charged;  and,  as  an  affidavit  was 
not  necessary  for  any  other  purposes  than  to  serve  this  end, 
and  inform  the  Court,  the  statement  was,  to  all  intents  and 
purposes,  a  perfect  substitute  for  it.  But  the  affidavits  of  ' 
sundry  witnesses,  were  at  the  same  time  actually  taken; 
and  thus  furnished  the  most  formal  ground  for  a  rule.  And, 
in  fact,  a  rule  ^^  to  shew  cause  why  he  should  not  be  com- 
mitted, or  fined,  for  his  said  contempt,"  returnable  on  the 
morrow,  wis  immediately  made.  As  Mr.  Dandridge  was 
at  the  same  time  recognized  to  appear  on  the  return  of  this 
ruloy  it  Was  mere  proper  that  it  should  haire  been  in  this 
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form,  than  to  shew  cause -why  he  should  not  he  atiached, 
which  would  have  produced  only  unnecessary  circuity  and 
4lelay.  On  the  return  of  thia  rule,  the  Defendant  appeared, 
and  whether  he  made  no  motion  to  discharge  it,  or  an  un- 
successful one,  does  not  appear.  He  was  ruled  to  appear 
the  next  day,  to  answer  interrogatories.  Had  the  attach- 
ment been  awarded  oh  the  second  day,  nothing  would  have 
been  wanting  to  the  most  perfect  regularity  of  proceedings 
but  the  formality  of  entering  an  ofder,  that  the  rule  to  shew 
cause  should  be  made  absolute.  But,  it  has  been  before 
shewn,  that  this  award  of  attachment  was  unnecessary,  as 
a  more  effectual  method  of  securing  the  Defendant's  ap* 
pearance  in  Court,  viz.  a  recognizance,  had  been  adopted: 
and,  as  to  making  an  entry  on  the  records,  that  the  rule  to 
shew  cause  was  made  absolute,  that  was  a  mere  formality, 
as  it  was  necessarily  implied  in  the  order  to  answer  inter- 
rogatories. On  the  third  day,  then,  (the  Defendant  having 
had  due  notice  on  the  second,  of  the  intended  object,)  he 
appeared  in  Coort,  and  did  answer  the  interrogatories  filed 
by  the  Attorney  for  the  Commonwealth.     These  interro- 

fatories,  I  must  regard  in  the  same  light  as  if  they  had 
een  propounded  on  the  return  of  an  attnchment;  for,  al- 
though there  was  a  slight  irregularity  in  the  proceeding, 
it  was  substantially  correct,  and  the  Defen<]^t  was  not  de* 
prived  of  any  right,  or  advantage,  thereby.  The  answer, 
therefore,  that  1  would  give  to  the  second  question  adjourn- 
ed to  this  Court,  would  be;  that  now  no  rule  for  an  attach- 
ment, nor  the  attachment  itself,  should  be  awarded:  And,* 
as  this  renders  an  answer  to  the  third  question  necessary, 
I  would  say,  that  the  Defendant  had  not  purged  himself  of 
his  contempt,  by  his  answers  to  the  interrogatories  pro- 
pounded by  the  Attorney  for  the  Commonwealth. 

As  to  the  fourth  question  upon  this  record,  it  is  one  upon 
whichr  in  point  of  Law^  the  Judge  of  the  Superior  Court 
of  Law  of  James  City  county,  cannot  need  our  advice;  and 
upon  which,  in  point  of/aci^  he  is  more  competent  to  de- 
cide than  we  are.  I  would,  therefore,  decline  answering 
this  question. 

WhitCy  J.  pronounced  the  following  opinion: 

The  luminous  and  eloquent  view  which  my  brother, 
bade^  has  taken  of  the  reasons,  and  the  principles,  upon 
which  the  power  of  Courts  to  proceed  by  attachment,  la 
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founded,  has  rendered  it  unnecessary,  and,  indeed,  impro- 
p^,  for  me  to  say  much  upon  that  sdhgect:  I  shall,  there- 
lore,  proceed  to  consider  this  Case,  upon  its  merits,  as  dis^ 
closed  by  legal  authority,  with  as  HttKs  departure  from  that 
course,  as  possible. 

The  most  important  que^ition  adjourned  to  us,  is,  did  the 
conduct  and  language  of  Mr.  Dandridge^  on  this  occasion, 
amount  to  such  a  contempt  of  the  said  Court,  as  to  justify 
it  in  proceeding  against  the  Defendant,  by  attachment  ? 
It  is  not  denied,  but  that  a  right  to  proceed  in  that  manner, 
does  belong  to  that  Court,  when  a  proper  case  for  its  exer^ 
cise  arises.     But  it  is  contended,  that  in  general,  and  upon 

!>rineiple,  no  contempt  can  be  committed  to  any  Court,  unl- 
ess it  be  in  Session  at  the  time,  and  the  contempt  be  com-  ' 
mitted  in  its  face.  And,  that  no  contemptuous  words, 
spoken  to,  or  of  a  Judge,  during  the  recess,  or  vacation  of 
bia  Court,  however  deeply  they  may  implicate  his  Judicial 
conduct,  can  be  thus  punished.  And  that  the  few  cases, 
which  seem  to  form  an  exception  to  this  principle,  and  in 
which  the  books  shew,^  that  attachments  have  issued  for 
contempts  committed  out  of  the  presence  of  the  Court,  are 
confined  to  contempts  ofieted,  in  the  country,  to  its  process, 
to  mal-practices  by  its  olBcers,  and  the  like,  but  do  not  in 
any  way  justify  the  proceeding  in  the  present  case. 

The  argument  upon  this  point  was  specious  and  impo* 
sing.  Whether  it  was  substantially  correct;  and  whether 
the  result  endeavoured  tO  be  produced  by  it,  be  in  accord 
with,  either  the  public  g^od,  or  the  great  principles  of  Law,- 
long  since  established,  (not  for  the  private  gratification  of 
the  Judges,  but  to  insure  the  well-being  of  society,)  is  ano- 
ther question;  a  question  of  solemn  import  to  every  man, 
who  looks  to  the  Laws  of  his  country  for  the  preservation 
of  all  he  holds  dear. 

We  cannot  prostrate  the  Courts  of  the  country  at  the 
feet  of  every  disappointed  suitor,  who  ma^  happen  to  lose 
his  cause,  or  whose  conduct  may  necessarily  elicit  from  a 
Judge,  observations  unpleasant  to  his  feelings,  without  pro« 
ducing  the  mo^t  fatal  consequences.  No!  destroy  the  pro- 
tection which  the  Law  now  giveli  to  your  Courts,  unloose 
the  hands  and  tongues  of  such  persons,  expose  your  Magis- 
trates to  their  abuse,  contumely,  and  vituperation,  for  their 
Judicial  conduct,  without  any  immediate  and  efficacious 
means  of  restraint,  and  instead  of  that  happy,  dignified  and 
peaceable  state  of  society  which  we  now  enjoy,  we  shall 
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sooQ  6hd  that  we  have  neither  Laws  nor  Magistrates:  and^ 
let  it  be  rememberers  that  in  this  country  we  ought  not  to 
have,  we  have  not,  any  privileged  order  of  men.  If  one 
man  is  restrained  from  such  conduct,  every  other  man  must 
be  subject  to  a  like  restraint  If  one  man  is  at  liberty  to 
pursue  it,  every  other  man  must  enjoy  the  same  liberty. 

The  importance  of  this  question,  the  ability  and  zeal 
with  which  it  has  been  argued  by  the  Counsel  of  the  De* 
fendant,  require,  that  the  doctrine  of  attachment  for  con* 
tempts,  should  be  fully  examined,  and  deliberately  and 
maturely  weighed:  And,  if  in  an  attempt  to  do  tlfis,  I 
should  occupy  more  time  than  could  be  wished,  this  must 
be  my  apology. 

Let  us  then  go  to  the  fountain  head,  and  hear  what  the 
great  elementary  writers,  the  fathers  of  our  jurisprudence, 
say  upon  thfs  subject^  and  then  look  into  some  Judicial  de- 
cision founded  on  the  principles  laid  down  by  them.      * 

HatokinSf  in  his  2d  vol.  of  the  Pleas  of  the  Crown, 
chap.  I,  sec.  15,  among  other  things,  says,  'Uhat  all  such 
Courts,  (that  is  Courts  of  Record,)  may  impose  reasonable 
J$nes,  upon  all  such  as  shall  be  guilty  of  any  contempt  m 
the  /ace  of  the  Court;  and  that  all  such  Courts  except  the 
Court  leet^*^  (from  which  the  power  to  commit,  is  taken 
by  Magna  Charta  and  a  Statute,)  <*may  imprison  such 
olfenders;''  and  in  his  22d  chapter  of  the  same  vol.  in  his 
introductory  remarks,  he  says,  **  Having  shewn  in  what 
manner  offenders  may  be  apprehended  without  process 
from  a  Court  of  Record,  I  am  now  to  shew  in  what  manner' 
they  may  be  brought  into  Court  by  such  process,  of  which 
there  are  two  sorts:  1.  Such  as  may  be  awarded  by  the 
discretion  6f  the  Justices,  upon  a  bare  suggestion,  or  their 
own  knowledge  without  any  Appeal,  Indictment  or  Infor- 
mation: 2.  Such  as  can  be  awarded  only  on  such  accusa- 
tions;" and  then  in  sec.  1st,  he  says,  <*  and  first,  I  shall 
consider  the  nature  of  the  first  of  these*  which  is  generally 
called  an  attachment^  and  is  properly  grantable  in  cases 
of  contempts,  against  which,  for  the  most  part,  all  Courts 
of  Record  generally,  but  more  especially  those  of  West* 
minster  Hall,  and  above  all,  the  Court  of  King's  Bench, 
may  proceed  in  a  summary  manner  according  to  their  dis* 
cretion. 

<<  And  if  they  happen  to  be  done  by  a  person  present 
in  Court y^^  (herabe  does  not  say  in -the  presence  or  face 
of  the  Courts  but  by  a  person  present  in  Cpurtf)  <Und 
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appear  either  by  the  confession  of  the  party,  or  6d  his  ex* 
amination  oti  oalh,  or  by  the  view  or  observation  of  the 
Judges  themselves,  the  Court  may  immediately  record  the 
erime  and  commit  the  offender,  and  also,  inflict  such  fur-, 
ther  punishment,  as  shall  seem  proper. 

**  And  if  such  offence  be  done  by  a  person  not  present 
in  Courts  and  be  complained  of  by  affidavit,  the  Court 
will  either  make  a  rule  upon  the  party  to  attend  at  a  cer- 
tain day  in  order  to  answer  the  matter  of  complaint  against 
him,  or  else  will  make  a  rule  upon  him,  to  shew  cause  why 
an  attachment  should  not  be  granted  against  him;  or  else 
if  the  offence  were  of  a  very  exorbitant  nature,  as  for 
words  of  contempt  qf  the  Court  itself  will  grant  an  at- 
tachment on  the  first  complaint  without  any  such  rule  to 
shew  cause.*' 

He  then  goes  on  to  speak  in  the  35th  and  36th  sections,  of 
contempts  committed  in  the yace  of  the  Court,  and  such  as 
are  committed  otherwise^  and  says,  sec.  .35,  *'as  to  the 
second  particular,  where  persons  are  punishable  in  the  man- 
ner above  mentioned,  for  contempts  in  the  face  of  the 
Court.  It  seems  clear,  that  all  persons  are  punishable  in 
this  manner,  not  only  for  making  an  actual  bfeach  of  the 
peace,  but  for  any  heinous  misdemeanor  in-theyaceof  the 
Court,  as  by  giving,  and  also  trifling  answers  upon  an  ex- 
amination in  Court,  &c.  or  by  any  contemptuous  behaviour 
towards  any  Judge  in  the  face  of  the  Court,  as  charging 
him  with  injustice,  and  praying  for  an  information  against . 
him,''  &c. 

Having  thus  disposed  of  tlie  second  particular  concerning 
contempts  in  the  face  qf  the  Courts  in  the  36th  section^  - 
he  goes  on  to  say,  **a§  to  the  third  particular,  where  per- 
,  sons  are  punishable  in  the  manner  above-mentioned,  for 
contemptuous  words  or  writings,  concerning,  the  Court,  it 
seems  needless  to  put  any  instances  of  this  kind,  which  are 
generally  obvious  to  common  understandings,  and  there-r 
fore,  I  shall  only  observe,  that  sometimes  attachments  have 
been  granted  for  contemptuous  words  concerning  the  rliles 
of  the  Court,  without  making  any  rule  to  shew  cause,  &c." 

M  Attachment,  (says  Jacobs  in  his  Law  Dictionary,  head 
•Attachment t)  signifies  to  take  or  apprehend  by  command 
of  a  fVrit  or  precipe.  It  differs  from  an  arrest,  in  that  he 
that  arresteth  a  man,  carrieth  him  before  a  person  of  high- 
er power,  to  be  disposed  of;  but  he  that  attacheth^  keepeth 
the  party  attached,  9Xi^  presents  him.  in  Court  at  the  day 
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appointed^  be.     And  for  contempts,  when  the  party  ap^ 
pears,  he  must  upon  his  oath,  answer  interrogatories,  &c.^' 

Treating  upon  this  subject,  Blackatone  in  the  28dd  page 
of  his  4th  vol.  says,  *'To  this  head  of  sumnnary  proceed- 
ings, may  be  refeired  the  method  immemorial ly  used  by 
the  Superior  Courts  of  Justice,  of  punishing  contempts  by 
attachments  and  the  subsequent  proceedings  thereon.'' 
<*  The  contempts  which  are  thus  punished,  are  either  dU 
recly  which  openly  insult  or  resist  the  powers  of  the 
Courts^  or  the  persons  of  the  Judges  who  preside  there, 
or  else  consequential,  which,  without  such  gross  insolence 
or  direct  opposition^  plainly  tend  to  create  universal  disre- 
gard of  their  authority ;''  and^  having  given,  among  other 
examples,  those  committed  ^*  by  Attornies  and  Solicitors, 
.  wh6  are  oflScers  of  the  respective  Courts,  by  gross  instan- 
ces of  fraud  and  corruption,  injustice  to  their  clients  or 
other  dishonest  practice,'*  he  assigns  the  reason  why  they 
are  so  liable:  "For  (says  he,)  the  malpractices  of  these 
officers,  reflects  some  dishonour  upon  their  employers,  and 
if  frequent  and  unpunished,  creates  among  the  people,  a 
disgust  against  the  Courts  themselves." 

And  in  pages  285,  286,  287,  he  says,  '^  some  of  these 
contempts  may  arise'in  Xheface  of  the  Court,  as  hy  rude 
and  contemptuous  behavour,  &c.  Others  in  the  absence 
of  the  party,  as  by  disobeying  the  King's  Writ,  &ic.  by 
speaking  or  writing  contemptuously  of  the  Court  or  Judg^ 
es,  acting  in  their  Judicial  capacity  %  &c.  And  by  any 
thing,  in  short,  that  demonstrates  a  gross  want  of  that  re- 
gard and  respect,  which,  when  once  Courts  of  Justice  are ' 
deprived  of  their  authority,  (so  necessary  for  the  good  or- 
iler  of  the  Kingdom,)  is  entirely  lost  among  the  people." 

**The  process. of  attachment  for  these  and  the  like  con- 
tempts, must  necessarily  be  as  ancient  as  the  Laws  them- 
selves. For  Laws,  without  a  competent  authority  to  se- 
cure their  administration  from  disobedience  and  contempt, 
would  be  vain  and  nugatory*  A  power,  therefore,  in  the 
Supreme  Courts  of  Justice  to  suppress  such  contempt  by 
an  immediate  attachment,  results  from  the  first  principles 
of  Judicial  establishments,  and  must  be  an  inseparable  at- 
tendant upon  every  Superior  Court;  accordingly,  we  find 
it  exercised,  as  early  as  the  annals  of  our  Laws  extend." 
Let  me  stop  here,  for  a  moment,  to  observe,  that  amon^  the 
crimes  punishable  by  this  process,  and  which  may  be  com- 
mitted in  the  absende  of  the  parties,  "  spedking  or  writing 
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contemptuously  of  the  Court,  or  the  Judges  acting  in  their 
Judicial  capacity,"  are  expressly  included,  and  that  (as  it 
would  seem)  to  protect  the  meaning  of  the  author  from  the 
possibility  of  being  misunderstood,  the  word  ^^  Judges ^^^ 
is  not  only  disjoined  from  the  word  Court  by  the  disjunc*- 
tive  or,  but  hy  two  including  commas,  and  to  enquire  if 
committed  in  the  absence  of  the  party.  How  it,  the  con- 
tempt, could  possibly  be  committed  in  the  face  of  the 
Court  ?  And  how  it  can  fairly  be  supposed,  that  this  learn- 
ed, perspicuous,  laborious  and  precise  author^  has  twice  in 
the  same  chapter,  when  treating  upon  the  same  subject,  by 

-mere  mistake  or  inattention,  thus  disjoined  the  word  Court 
from  the  word  Judges;  when,  too,  the  interposition  of  the 

'disjunctive  or,  would  so  materially  alter  the  meaning  of 

~  his  sentences,  and  the  Criminal  Law  of  his  country  ? 

The  author  goes  on  to  say,  that  ''if  the  contempt  be 
committed  in  ihe  face  of  the  Court,  the  Defendant  may  be 
instantly  apprehended  and  imprisoned  at  the  discretion 
of  the  Judges,  without  any  further  proof  or  examination. 
But,  in  matters  which  arise  at  a  distance^  and  of  which 

-  the  Court  cannot  have  so  perfect  a  knowledge,  unless^  by 
the  confession  of  the  party,  or  the  testimony  of  others, 
if  the  Judges  upon  affidavit,  see  sufficient  ground,  &c.'' 
and  then  proceeds  to  explain  the  manner  of  proceeding  by 
^attachments  in  the  same  way  in  which  Hawkins  had  be- 
fore explained  it.  Observing,  that  ''this  process  of  at- 
tachment is  merely  intended  to  bring  the  party  into 
Cknirt.'^  2  ^tkyns.  Case  291,  vide  page  469.  This  wa* 
a  motion  made  to  the  High  Court  of  Chancery  in  England*, 
to  commit  certain  printers  for  contempt  to  that  Court,  by 
publishing  certain  statements  and  remarks  respecting  a 
eause  which  had  been  before  the  Master  of  the  Rolls,  and 
reported  upon  by  him,  and  his  xe:^ox\.  confirmed hy  \\i€ 
decree  of  the  Lord  Chancellor's;  but  which  was  not  then 
finally  determined,  but  still  depending  in  Court  for  furthei* 
proceedings.  In  these  publications,  the  cause,  the  pitr- 
ties,  and  witnesses  on  ouc  side,  were  aspersed. 

Page  47L  The  Lord  Chancellor  says,  **  It  is  insisted, 
that  the  following  words,  (part  of  the  words  complained 
of,)  are  not  a  contempt  of  this  Court,  because  here  is  no 
misrepresentation  of  facts,  and  the  Court  spoken  of  with 
great  respect.  And  indeed,  it  is  very  true,  but  then  this  is 
colourable  only,  and  such  colours  shall  never  impose  upon 

.  the  Court.'' 

.  55        • 
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<*  There  are  three  different  sorts  of  contempt;  one  kind 
of  contempt,  is  scandalising  the  Court  itself.  There  may 
be  likewise  a  contempt  of  this  Court,  in  abusing  parties 
who  are  concerned  in  causes  here.  There  may  be  also  a 
contempt  of  this  Court,  in  prejudicing  mankind  against 
persons^  before  the  cause  is  heard.  '^ 

In  the  Case  Kespublica  v.  Oswald^  1  Dallas,  319,  Chief 
Justice  M^Kean  says,  '^  as  a  ground  for  granting  the  at-, 
tachment,  it  is  proved,  that  an  action  for  a  libel  had  been 
instituted  in  this  Court,  in  which  %dndrew  Browne  is  the 
Plaintiff,  and  Eleazar  Oswald  is  the  Defendant.     That  a 
question  with  respect  to  bail  in  that  action,  had  been  agita-, 
ted  before  one  of  the  Judges,  from  whose  order,  discharg- 
ing the  Defendant  on  common  bail,  the  Plaintiff  had  ap-  • 
pealed  to  the  Court,  and  that  Oswald's  address  to  the  pub-  . 
lie,  which  is  the  immediate  subject  of  complaint,  relates  to 
the  action  thus  depending  before  us." 

*<The  Counsel  in  support  of  their  motion,  have  argued, 
that  this  address  was  intended  to  prejudice  the  pubjic  mind 
upon  the  merits  of  the  cause,  by  propagating  an  opinion,  that 
JBrdwne  was  the  instrument  of  a  parly  to  persecute  and  - 
destroy  the  Defendant,  that  he  acted  under  the  particular 
influence  of  Dr.  Rushy  whose  brolher  is  a  Judge  of  this 
Court;  and  in  short,  that  from  the^ncient  prejudices  of  tf// 
the  JudgeSy  the  Defendant  did  not  stand  a  chance  of  a  fair 
trial" 

'*  Assertions  and  imputations  of  this  kind,  are  certainly* 
calculated  to  defeat  and  discredit  the  administration  of  jus- 
tice. Let  us  therefore  enquire,  first,  whether  they  ought 
to  be  considered  as  a  contempt  of  the  Court,  and  second- 
ly, whether,  if  so,  the  offender  is  punishable  by  attach- 
.ment."  After  some  very  strong  and  just  observations  on 
the  liberty  of  the  press,  he  goes  on,  in  pages  325,  326,  327, 
to  say;  ^'  there  can  be  liitle  doubt,  that  he,  who  attempts  to 
raise  a  prejudice  against  his  antagonist,  in  the  minds  of 
those  that  must  ultimately  determine  the  dispute  between 
them;  who,  for  that  purpose,  represents  himself  as  a /?gr^- 
cuted  man,  and  asserts  that  his  Judges  are  influenced  by 
passion  and  prejudice^  wilfully  seeks  to  corrupt  the  source, 
and  to  dishonour  the  administration  of  Justice." 

"Such  is  evidently  the  object  and  tendency  of  Mr. 
Oswald's  ikddress  to  the  public;  nor  can  that  artificeprevail, 
which  insinuates  that  the  decision  of  this  Court  will  be 
the  effect  of  personal  resentment;  for,  i£  it  could,  every 
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man  might  evade  the  punishment  due  to  his  oflences,  by 
firiit  pouring  a  torrent  of  abuse  on  his  Judges,  and  then  as- 
serting that  they  act  from  passion,  because  their  treatment 
has  been  ^ch  as  would  naturally  excite  resentment  in  the 
human  disposition,"  and  then,  after  glancing  at  the  high 
sanctions  which  the  Law  has  prepared  to  ensure  the  im- 
partiality of  the  Judges,  he  proceeds  to  declare,  that  the 
Court  was  unanimously  of  opinion,  that  the  publication  in 
question,  amounted  to  a  contempt,  and  further,  that  it  was 
punishable  by  attachment;  upon  the  latter  point  he  ob- 
serves, **  being  a  contempt^  if  it  is  not  punislied  immedi- 
ately, how  shall  the  mischief.be  corrected?  Leave  it  to  tha 
customary  forms  of  a  trial  by  a  jucy,  and  the  cause  inay 
be  long  in  suspense,  while  the  party  perseveres  in  his  mis- 
conduct. ^  The  injurious  consequences  might  then  be  justly 
imputed  to  the  Court,  for  refusing  to  exercise  their  legal 
jDoi^er  in  preventing  them." 

By  these  authorities,  the  following  principles  seem  to  be 
clearly  and  unquestionably  established. 

1.  That  every  Court  of  Refcord,  and,  more  emphatically, 
every  Superior  Court,  has  a  right  to  punish  contempts  of- 
fered to  it,  by  fine  and  imprisonment;  and  that  this  power 
is  given  to  those  Courts,  not  for  the  private  advantage  of 
the  Judges  who  sit  in  them,  but  to  preserve  to  them  **  that 
regard  and  respect,  which,  when  once  Courts  of  Justice 
are  deprived  of  their  authority,  (so  necessary  for  the  good 
order  of  the  Commonwealth,)  is  entirely  lost  among  the 
people,"  and  that  (for  that  reason),  '*  it  results  from  the 
first  principles  of  Judicial  establishment,  and  must  be  an 
inseparable  attendant  upon  every  superior  tribunal." 

2.  That  these  contempts  to  Courts^  so  punishable,  may 
be  committed  either  in  the  face  of  the  Courts  or  in  the 
absence  of  the  party  (that  is,  the  Court)  so  insulted. 

3.  That  those  contempts  which  may  be  committed  in 
the  absence  of  the  party,  for  reasons  which  1  need  not  now 
detail,  may,  among  other  things,  be  committed  by  speak* 
ing  or  writing  contemptuously  of  the  Court,  or  Judges^ 
acting  in  their  Judicial  capacity,  or  by  saying  or  writing 
any  thing  which  is  calculated  to  prejudice  the  public  mind 
respecting  any  suit  then  depending  in  Court. 

4.  That  if  this  happen  to  be  done  by  a  person  present 
in  Courty  and  appears,  either  by  confession  of  the  party 
on  his  oath,  or  by  the  view  or  immediate  observation  of  • 

,  the  Judges  themselves,  the  O^urt  may  immediately  record 
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the  crime,  and  commit  the  offender,  &c.  *^The  process 
of  attachment  being  merely  intended  to  bring  the  party 
into  Court,  that  when  there  he  may  be  dealt  with  accord- 
ing to  Law." 

5.  That,  for  contempts  "committed  in  the  fact  of  the 
Courts  it  may  immediately  record  the  crime,  and  without 
^ny  farther  examination,  commit  the  party,''  and  for  the 
best  of  reasons,  because  the  Judges  have  the  highest  of  all 
possible  evidence,  the  perception  of  their  own  senses. 

6.  If  the  matters  arise  at  a  distance^  of  which  the  Court 
cannot  have  so  perfect  a  knowledge^  unless  by  the  confes- 
$ion  of  the  party,  or  the  testimony  of  others,  it  will,  in  its 
discretion^  award  the  proper  process  to  brin^  the  party  be- 
fore it,  of  which  the  process  of  attachment  is  one. 

7.  That  when  the  Court  is  in  possession  of  his  body,  it 
will,  according  to  the  circumstances  of  his  case,  commit 
him  to  answer  interrogatories,  or  take  his  recognizance  to 
appear  and  answer  them.  Upon  his  answers  to  which  in- 
terrogatories, the  fate  of  the  proceeding  w^ill  depend:  Al- 
though he  may  thereafter  be  indicted  for  perjury  therein, 

8.  That  to  scandalize  a  Court  by  speaking  or  writing, 
either  in  its  presence,  or  in  its  absence,  is  a  high  contempt; 
and  how  can  a  Court  be  scandalized,  except  by  scandalizing 
the  Judges,  or  some  one  of  the  Judges,  who  sit  in  it  ?  A 
Court,  apart  from  !ts  Judges,  exists  only  in  abstract  idea,  in 
contemplation  of  Law,  and  viewed  thus  apart  from  them,  it 
iias  not,  it  cannot  have,  any  moral  character  to  be  scanda- 
lized. But  let  its  Judges  be  considered  as  corrupt  cowards, 
when  acting  in  their  Judicial  capacity,  and  it  is  instantly 
covered  with  opprobrium  and  contempt.. 

9.  That  it  is  a  high  contempt,  punishable  as  aforesaid, 
to  publish,  by  speaking  or  writing,  any  thing  during  the 
pendency  of  a  particular  cause  in  any  such  Court,  by  which 
an  imputation  is  cast  upon  the  Judges,  or  any  one  of  the 
Judges  thereof,  as  to  their  purity,  impartiality,  or  integrity^ 
as  respects  that  cause. 

After  attempting  to  avoid  Blackstone^s  positive  decla- 
ration, that  **a  contempt  to  a  Court  may  be-t!ommitted  in 
its  absence,"  by  speaking  or  writing  contemptuously  of  the 
Court,  or  the  Judges,  acting  in  their  Judicial  capacity,  it 
9till  remained  to  the  Defendant's  Counsel  to  get  over  the 
many  other  authorities,  which  declare,  that  contempts,  pun- 
ishable by  attachment,  may  be  committed  in  the  absence 
of  the  Court.     And  this  has4)een  attempted  by  endeavour- 
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ing  to  confine  that  doctrine  1o  contempts  eommitted  to  the 
process  of  the  Court|  and  other  like  cases.  But  what  an 
inimense  difference  b  there,  as  respects  the  great  object 
which  the  Law  had  in  view,  in  establishing  this  proceeding 
by  attachment,  between  the  offences  committed  by  Attor- 
nies  spoken  of  by  Blackstone^  or  that  conimitted  by  a  riide 
and  vulgar  man  in  the  country,  when  a  Rule  of  Court  was 
served  upon  him  by,  perhaps,  the  lowest  officer  of  the 
Court,  and  that  here  charged  upon  the  Defendant  ?  And 
if  an  attachment  may  issue  in  those  xases,  let  common 
sense  assign  a  reason,  if  it  can,  why  the  Defendant  should 
not  be  equally  responsible  in  this  case.  I  forbear  to  depict 
the  fatal  consequences  which  would  result  from  a  different 
doctrine. 

But  authorities  are  introduced  which  prove  that  a  Court 
may  fine  and  imprison  for  a  contempt  committed  in  its 
face,  and  cases  to  prove  that  this  has  often  been  done;  and 
what  then  ?  Does  this  shew  that  a  Court  cannot  commit 
for  the  like  offences  perpetrated  out  of  Court  .^  Do  not 
liawkins  and  Blackstone  both  declare,  first,  that  a  Court 
may  commit  for  contempts  in  its  presence,  and  having  dis* 
posed  of  that  pointy  proceed  to  state>  that  it  may  also  fine 
and  imprison  for  contempts  committed  in  its  sibsence,  and 
•  state  what  those  latter  contempts  are,  and  show  how  in 
such  Case,  the  Court  must  proceed?  Th<B  material  difier- 
eiice  between  those  cases  seems  to  be,  that  in  the  first,  the 
offender  being  in  Court,  and  the  offence  known  to  its  mem- 
bers, the  Court  may  proceed  to  inflict  the  punishment  im» 
mediately,  without  any  other  proceedings.  But  in  the 
latter,  process  must  issue  to  put  his  body  in  the  power  of 
the  Court,  and  evidence  be  produced  to  satisfy  thK  Court 
that  the  offence  was  committed. 

But  it  has  been  insinuated,  that  no  case  can  be  produced, 
in  which  the  Courts  have,  in  cases  like  this,  exercised  that 
power.  But  it  is  believed  that  the  Case  out  of  2  ^tki/hs; 
OswalcPs  Case;  add  the  Case  of  The  King  v.  BuYber,  ' 
Strange,  444,  furnish  a  complete  ansVirer  to  this  suggestion. 
In  the  latter  Case,  Barber  had  presented  a  petition  to  the 
Common  Council  of  London,  in  which  he  reflected  on  one 
of  the  Aldermen,  and  used  contemptuous  words  qf  the 
Court  of  King^s  Bench.  For  the  petition,  the  Court  of 
King^s  Bench  granted  an  Information,  and  for  the  con" 
tempt  J  an  attachment.  Was  the  presenting  the  petition 
.  to  the  Common  Council,  with  these  contempiumis  wards 
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in  it,'9L  contempt  committed  in  the  /hee  of  the  Court  of 
King's  Bench  ?  In  Oswald* s  Case,  the, contempt  consist- 
ed, as  well  in  the  insinuations  that  one  of  the  Judges  was 

'  under  the  influence  of  his  brother^  who  was  represented  as 
the  persecutor  of  Oswald,  and  that  the  other  Judges  were 
prejudiced  against  him  on  account  of  former  transactions, 
as  in  the  attempt  to  raise  a  general  prejudice  against  the 
cause  of  his  opponent. 

The  insinuation  that  these  Cases  might  have  been  influ- 
enced by  the  circumstance  of  their  being  in  writing,  or 
print,  and  that,  therefore,  they  partook  of  the  nature  of 
libels,  can  have  no  weight,  because  the  authorities  put  the 
writing  and  speaking  contemptuously  of  the  Judges,  in 
their  Judicial  capacity,  upon  the  same  footing,  and  because, 
this  very  Case  furnishes  proof,  that  by  a  combination  of 
time,  place,  and  circumstances,  speaking  such  words  may 
produce  as  great,  if  not  greater  evils,  than  writing  or  print- 
ing the  same  words  would  have  produced.  Other  autho- 
rities were  relied  upon  by  the  Biefendant's  Counsel.  But, 
upon  examination,  it  will  be  found,  that  the  contemptuous 
Jivords  complained  of,  were  spoken  of  Inferior  Courts,  or 
the  Judges  of  Inferior  Courts,  who  have  not  authority  to 
{H*oceed  by  attachment  for  contempt,  as  Courts  leet.  Eccle- 
siastical Courts,  &c.  of  which  there  are  many  in  England; 
or  that  it  did  not  appear  the  officer  was  a  Judge  of  a  Court 
having  such  authority;  or  that  the  words  did  not  appear  to 
have  been  spoken  of  his  Judicial  acts.^  These  authorities 
seem,  therefore,  not  to  bear  upon  this  question. 

LfOt  us,  then,  enquire  how  far  those  principles  apply  to . 
the  Case  before  the  Court 

To  do  this  correctly,  it  is  necessary  to  take  into  view 

'  the  time,  the  place,  and  all  the  circutfistances  connected 

with  this  gross  insult,  for  such  every  one  must  consider  it,-. 

offered  to  the  Judge.     A  cause  had  been,  and  then  was, 

depending  in  the  Court,  of  which  he  was  the  sole  Judge^ 

'against  a  Mr.  Bassett  as  surety  for  the  Defendant,  in  the 
result  of  which,  he  (the  Defendant,)  was  deeply  interested. 
That  cause. had  been  once  tried,  and  a  new  trial  granted  to 
Mr.  Bassett.  On  the  second  day  of  the  fall  Term,  in  the 
year  18)33,  when  that  cause  stood  for  trial,  and  during 
which  Term,  it  was  actually  tried  the  second  time,  these 
contemptuous  words  were  spoken  to  the  Judge,  as  he  was 
ascending  the  steps  of  the  Court-house,  to  take  hjs  seat 
upon  the  bench,,  in  reply  to,  at  Ic^t,  a  civil  and  apparently 
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a  friendly  Natation.  They  charged  him  with  cowardice 
and  corruptioni  upoD  a  former  occasion,  in  that  very  cause, 
T^ his  charge  was  thus  openly  made,  at  the  very  vestibule 
of  the  temple  of  Justice,  in  the  presence  of  all  who  were 
there  assembled,  on  this  public  occasion.  Is  it  necessary 
to  reason  upon  this  subject?  Does  not  every  one  perceive 
at  once,  that  it  was  not  only  a  gross  personal  insult  offered 
to  the  Judge,  but  a  high  charge  against  his  Judicial  con- 
duct, a  gross  scandal  upon  his  Court,  and  eminently  calcu- 
lated to  produce  that  want  of  respect  and  regard,  of  which 
when  a  Court  of  Justice  is  deprived,  its  authority,  so  ne- 
cessary for  the  good  order  of  the  Commonwealth,  is  en- 
tirely lost  among  the  people?  Nay  more;  does  not  every 
one  at  all  acquainted  with  the  nature  of  Judicial  proceed- 
ings, distinctly  perceive,  that  it  was  calculated  to  have  a 
deleterious  effect  upon  the  result  of  the  aforesaid  cause  ? 
'  That  it  was  an  imputation,  which,  if  it  could  possibly  have 
been  believed,  or  even  suspected  to  have  been  just,  must 
have  produced  an  opinion,  that  Bassettj  who  stood  in  the 
Defendant's  shoes,  did  not  stand  a  chance  for  a  fair  trial, 
not  merely  on  account  of  the  pr^udiceSy  but  of  the  vices 
of  the  Judge  ?  Let  it  be  remembered,  that  at  the  then  ex- 
pected trial,  he  was  of  necessity,  to  preside:  That  it  was 
^  duty  from  which  he  could  not  flinch,  unless  indeed,  he 
was  so  cowardly  as  to  be  driven  from  it  by  the  Defen- 
dant's denunciation,  not  only  to  determine  every  question, 
of  Law  with  respect  to  the  admissibility  of  evidence,  &c. 
but  to  instruct  the  jury  upon  every  question  of  Law  sub- 
mitted to  them,  if  called  upon  to  do  so.  What  respect 
would  a  juryman  pay  to,  what  confidence  would  he  place 
in,  the  instructions  of  a  Judge,  whom  he  even  suspected  of 
having  acted  corruptly  upon  any  occasion,  but  mote  es- 
pecially in  that  very  cause  ?  Is  it  possible  to  imagine  a 
,  tharge  more  completely  calculated  to  bring  the  Court,  over 
which  that  Judge  presides,  into  disrespect  amone  the  peo- 
.  pie,  and  utterly  to  destroy  its  usefulness?  I  think  not,  and 
therefore  am  bound  to  say,  that  the  Defendant  has  com- 
mitted a  high  contempt  to  that  Court. 

But  it  is  said,  that  even  if  it  be  so,  yet  the  proceedings 
in  this  case  are  novel  and  erroneous;  there  has  been  no 
Affidavit,  no  Rule,  no  Attachment,  &c.  But,,  was  not  this 
offence  within  the  knowledge  of  the  Judge;  within  his  own 
knowledge^  were  not  the  words  uttered  to  him,  and  of 
him  ?  CouFd  any  Affidavit  or  any  number  of  Affidavits, 
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bave  made  htm  better  acquainted  with  them  ?  Affidavitif 
'  are  only  necessary  to  satisfy  the  Court  tif  the  propriety  of 
enquiring  into  the  matter.  Upon  the  speaking  of  the 
words,  he  could  have  no  doubt;  the  only  doubt  which 
could  arise  was  about  the  .occasion  alluded  to  by  him,  and  the 
motive  by  T^hich  he  was  actuated;  and,  iiideed,  from  the 
circumstances  attending  the  transaction,  there  could  be  but 
little  doubt  about  them.  Wliere  is  the  reason  or  authority 
which,  in  such  a  case,  can  require  previous  Affidavits? 
This  abuse,  with  all  its  circumstances,  was  within  the 
knowledge  of  the  Judge.  He  has  stated  it  upon  the  re-^ 
cord,  and  called  upon  the  Defendant  to  say,  whether  thai 
statement  was  or  was  not  correct,  and  to  say",  whether  the 
allusion  and  motive  charged  in  that  statement,  were  also 
correct.  The  Defendant  has  answered  and  admitted  the 
truth  of  the  whole  charge,  as  to  the  words,  the  allusion  and 
the  motive.  How  has  he  been  injured,  or  otherwise  sub- 
jected than  he  would  have  been,  if  Affidavits  had  been 
taken,  a  Rule  granted,  8tc.?  Why  is  the  Rule  or  Attach- 
ment awarded?  They  are  nothing  bi\t  process  to  bring  the 
person  of  the  accused  into  Court,  and  are  entirely  unneces- 
sary, when  he  is  already  there.  But  Mr.  Dawdridge  was 
already  there,  and  the  statement  of  the  Judge  was  Tt9k6  to 
him.  What  was  required  of  him  ?  That  he  should  enter 
into  a  recognizance,  to  appear  and  answer  interrogatories. 
The  very  thing  that  would  have  been  done  if  he  had  been 
brought  in  upon  process.  And  he  has  answered  and  hono- 
rably confessed  the  truth  Qf  the  whole  charge,  the  very 
thing  which  would  have  been  done,  if  he  had  been  so 
brought  in.  I  really  cannot  perceive  in  all  this,  any  im- 
propriety, or  how  he  has  been  injured.  I  will  only  add, 
•I  concur  with  the  other  Judges  in  the  opinions  expressed 
by  Judge  Dade  on  the  other  points. 

A  few  days  after  the  rising  of  the  Court,  the  following 
opinion  on  this  subject,  was  prepared  and  transmitted  with  . 
a  request  that  it  should  be  inserted,  by  R,  E.  Parker^  J. 

The  facts  of  this  Case,  have  been  suiHciently  set  out  in 
Judge  Dade*s  opinion,  and  so  fully  stated  on  the  record, 
that  I  shall  refer,  as  to  this  point,  to  those  sources  of  infoiv 
mation,  without  encunibering  my  opinion  with  detailing 
them.  The  most  material  and  prominent  circumstance  of 
the  Case,  and  the  one,  on  which,  in  my  judgment  it  turns, 
is  this:  that  Judge  8empl$^  as  be  was  proceeding  to  open- 
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his  Court,^  was  charged  with  cowardice  and  corruption  in 
some  conduct  of  his,  relating  to  a  cause  then  depending,  and 
BtlU  undetermined  between  the  parties.  He  understood  this 
charge  to  have  reference  to  his  official  conduct;  the  by-stan- 
ders  so  understood  it,  and  Mr.  Dandridge  himself  distinctly 
admitted  it,  when  called  upon  to  purge  himself  of  the  cpn- 
tempt,  on  oath.  This  examination  of  the  party  on  oath, 
seems  to  me  to  be  intended  for  his  benefit,  and  not  to  en- 
.  trap  or  injure  him.  He  can  never  be  called  upon  to  ac- 
.  cuse  himself,  or  to  prove  himself  guilty  of  a  contempt,  for 
that  would  be  against  the  first  principles  of  Law  and  Jus« 
tice;  but,  if  the  Judge  by  other  prima  facie  evidence, 
either  of  his  senses,  or  the  testimony  of  witnesses,  is  there* 
by  satisfied  that  a  contempt  was  intended,  he  may  call  upon 
the  party,  (who  is  presumed  to  know  best  his  own  inten- 
tions,) to  expfain  the  circumstances  of  presumption  against 
him,  and  to  purge  himself  of  the  contempt.  This  I  re- 
gard as  the  party's  privilege,  and  as  the  constant  practice 
is  to  discharge  the  Defendant,  who,  in  cases  of  this  kind, 
denies  any  evil  intention,  I  also  regard  it  as  a  circumstance 
obviating  some  of  the  objections  to  this  mode  of  proceed- 
ing. A  party  cannot  be  punished  by  Attachment  for  con- 
tempt, who  does  not  admit  the  facts  or  words,  and  that 
they  were  done,  or  uttered  malo  animo. 

This  being  premised,  I  will  enquire,  whether  the  Court 
has  power  to  punish  such  conduct,  as  is  stated  in  this  re«* 
.  cord,  in  this  summary  way.  And  here  it  is  only  necessary 
for  me  to  rely  on  well-established  principles  of  jurispru- 
dence, common  to  all  governments,  to  maintain  the  affir- 
mative. From  the  nature  and  fitness  of  things.  Courts  of 
Justice  must  possess  all  powers  essentially  necessary  to 
enable  them  to  efiect  the  objects  of  their  creation;  that  is 
to  say,  to  carry  the  Laws  into  execution,  by  administer- 
ipg  justice,  fairly  and  impartially,  between  man  and  man. 
Whatever  obstructs  them  in  this  duty,  or  tends  to  hinder 
the  fair  and  impartial  administration  of  justice,  or  corrupts 
the  fpunlain  from  which  the  stream  flows,  has  always  been, 
and  .must  always  be,  considered  as  a  high  offence.  Hence, 
if  any  of  the  officers  of  justice  are  so  threatened,  or  insult- 
ed, for  their  conduct,  as  to  make  it  apparent  that  such  at- 
tacks, if  permitted,  woul^^have  an  influence  on  the  general 
administration  of  the  Law's,  the  offender  is  obnoxious  to 
punishment,  on  every  principle*of  justice  and  expediency. 
And  this  for  the  same  reason,  that  an  attempt  to  bribe,  or 
'.         "'  -  56     ■ 
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otherwise  corrupt,  an  officer  of  justice,  would  be  regarded- 
as  an  offence.  It  is  of  the  highest  consequence  to  the  peor 
pie,  that  all  persons  concerned  in  the  administration  of 
justicoi  and  especially  the  Judges,  should  be  left  free  to 
exercise  their  functions  according  to  the  dictates  of  their 
understandings,  uninfluenced  by  fear,  or  favour.  And  it 
is  the  right  and  privilege  of  the  parties  litigant  before  a 
Court  of  Justice,  that  neither  shall  have  any  unfaic  advan- 
tage over  the  otheK  Dut,  if  a  Judge  is  threatened,  insult- 
ed, intimidated,  or  charged  publicly  with  cowardice,  and 
corruption,  for  his  former  conduct  in  a  suit  which;  is  still 
depending  in  his  Ccairt,  is  it  hot  obvious  that  it  may  in-, 
fluence  his  judgment  when  that  Caqse  is  tried  again,  and 
may  give  one  of  the  parties  an  undue  advantage  ?  If  Judge  * 
Semple  had  been  a  timid  man,  the  conduct  of  Mr.  Dan* 
dridge  might  induce  him  to  suppress  on  this  second  trial, 
the  remarks  he  had  thought  necessary  and  pertinent,  on 
the  first:  if  an  irascible  and  vindictive  one,  it  might  induce  . 
him,  almost  unconsciously,  to  favour  the  side  of  the  Plain- 
tiff in  the  Court  below,  to  the  injury  of  Mr.  Bassett,  the 
Defendant,  thus  disturbing  the  impartiality  of  his  judg- 
ments and  inclining  hict>  to  one  or  other  of  the  parties. 
Now,  what  difference  does  it  make,  whether  this  effect  is 
produced  by  bribery,  or  any  other  improper  means?  What- 
ever has  the  tendency  to  such  an  effect,  ought  to  be  as  care- 
fully and  promptly  repressed,  as  if  it  would  certainly  pro« 
duce  it;  for,  in  th6  imperfect  state  of  man,  it  is  impossible 
to  say  how  far  his  conduct  may  be  affected  bj'  attempts  of 
this  character.  Agajn,  it  will  be  admitted  that  it  is  very 
necessary  and  proper  to  keep  up  in  the  minds  of  the  peo- 
ple a  sentiment  of  veneration  and  respect  for  their  Courts- 
qf  Justice^  and  a  disposition  to  submit  to  their  lawful 
authority.  But  this  sentiment  and  disposition  would  be 
greatly  impaired,  if  not  destroyed  altogether,  by  these 
public  exhibitions  of  attacking  and  insulting  a  Judge  for  - 
his  Judicial  opinions.  If  it  were  submitted  to,  it  would  in- 
spire contempt;  if  forcibly  resisted,  it  would  set  an  exam- 
ple of  more  dangerous  consequence  to  the  morals  of  the 
people,  than  any  other  that  can  well  be  imagined.  The 
people  know  how  to  distinguish  between  their  Courts  of 
Justice^  and  the  persons  of  their  Magistrates,  or  Judges; 
and  between  an  attack  upon  a  Judge,  for  his  official  actSf. 
and  on  some  private  account.  It  is  when  the  insult  is  offers 
ed  to  hir  Judiciat-pharacter,  and  in  that  character  repeUe4. 
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|»y  force,  instead  of  appealing  to  the  Laws,  that  the  evil  of 
(he  exaerrple,  and  the  degradiation  of  the  Judicial  character, 
tirould  commence. 

I  beliere  the  foregoing  propositions  were  not  denied, 
or  questioned,  by  Mr.  Dandridge^s  Counsel,  in  his  argu«- 
ment.     He  principally  insisted  on  two  points;  1.  That  it  ' 
was  irregular,  and  oppressive  to  call  upon  his  client  to  ad- 
mit the  contempt;  and  2.  That  as  it  was  not  committed 
during  the  actual  sitting  of  the  Court,  and  in  its  presence, 

'it  could  not  be  proceeded  against  by  attachment.  On  the 
irst  point,  I  have  already  offered  the  only  remark  I  think 
it  necessary  to  make.  The  second  was  chiefly  argued  on 
authority,  or  to  speak  more  correctly,  on  the  alledged  ab- 
sence of  all  authority  to  support  the  proceeding.  On  look- 
ing into  the  English  authorities,  I  think  it  a  fair  and  ne- 
cessary deduction  from  them,  that  conduct  of  the  kind  as- 
cribed to  Mr.  Dandridge  in  this  record,  though  not  in  the 
presence  of  the  Court,  may  be  proceeded  against  by  attach- 
ment, and  punished  by  fine  or  imprisonment,  or  both. 
The  Judges  who  delivered  their  opinions,  have  fully  com- 
mented  on  those  authorities,  and  I  will  not  repeat  their 
arguments.  Perhaps  they  may  go  far  beyond  this  Case, 
and  stamp  with  the^character  of  contempts,  words,  wri- 
tings, or  acts,  not  within  the  principles  I  have  mentioned, 
and  not  congenial  to  the  free  spirit  of  our  institutions.  I 
refer  to  them  for  no  such  purposes.  It  is  enough  for  me, 
if  they  prove  that  the  Case  before  us  is  a  contempt,  punishr 
able  by  attachment;  and,  that  what  I  aonceive  to  be  defen- 
sible on  principle,  is  not  opposed  by  authority.  In  cases 
like  the  present,  the  remedy  ought  to  be  applied  immedi- 
ately, or  it  loses  its  effect,  either  as  an  example,  or  to  pre- 
vent the  recurrence  of  similar  conduct  If  thecause  whose 
decision  it  may  influence,  is  still  depending,  it  cannot  wait 
the  issue  of  an  Information,  or  Indictment.  If  a  juror  is 
threatened  for  his  verdict,  or  a  witness  for  his  evidence, 
or  an  Attorney  forhis  professional  exertions,  there  seems 
a  propriety  in  immediately  punishing  such  conduct,  from 
its  manifest  tendency  to  affect  the  fairness  of  legal  proceed- 
ings, and  many  other  cases  might  be  mentioned,  where  it 
would  be  just  as  essential  to  arrest  the  evil  at  once,  as  to 
fine,  and  imprison  a  man  instanter^  who  should  attempt 
to  pull  the  Judge  from  his  seat  on  the  bench,  \}r  interrupt 
the  business  of  the  Court,  by  any  other  rude  and  outrageous 

.:  conduct.     The  Case  at  bar  is  one  of  this  character,  because 
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the  charge  of  corruption  wis  made  publicly,  and  in  rela- 
tion to  a  Cause  again  to  be  adjudicated.  It  was  placing  the 
Judge  in  an  attitude  as  to  that  Cause,  which  he  ought  not 
to  have  permitted  himself  to  remraiu  in  for  an  instant,  and 
Jts  tendency  was  to  make  an  impression  on  the  by-standers, 
calculated  to  prevent  an  impartial  investigation  of  that 
Cause,  by  prejudicing  them  against  the  Judge. 

As  to  other  Cases,  they  must  depend  on  their  own  cir- 
cumstances. It  is  not  my  business  to  define  a  doctrine, 
which  admits,  perhaps,  of  no  such  precision.  The  modes 
of  interrupting  the  business,  of  defying  the  authority,  of 
unduly  influencing  the  proceedings  of  Courts,  are  so  various, 
that  an  attempt  at  enumeration  would  be  useless,  and  if 
aucnessful,  would  be  productive  of  no  good.  But,  this  much 
I  may  be  allowed  to  say,  that  if  the  English  authorities 
will,  as  some  think,  justify  the  treating  as  a  contempt  all 
disrespectful  words  or  writings,  applied  even  to  the  official 
conduct  of  a  Judge  in  his  absence,  and  not  having  an  ob- 
vious tendency  to  influence  the  decision  of  a  Cause,  I  should 
not  think  myself  bound  to  follow  them.  I  am  aware  that 
the  genius  of  our  Government  permits,  nay  encourages,  a 
freer  enquiry  into  the  character  and  conduct  of  all  public 
agents,  than  any  other.  I  am  also  aware  that  no  exertion 
of  authority,  however  severe,can  prevent  the  people  from 
speaking  disrespectfully  of  an  unworthy  Judge.  And  I 
km)w  that  it  is  quite  possible  to  be  very  obedient  to  the 
authority  of  the  Courts,  and  to  entertain,  the  highest  rc^ 
pect  for  the  Judicial  office,  and  yet  to  feel  and  express  great 
contempt  for  the  individual  who  presides  in  it.  TJie  ob- 
ject of  the  Law  in  sanctioning  this  doctrine  of  contempts,  ' 
is  not,  as  has  been  very  properly  said,  the  personal  benefit 
of  the  Judges  or  Magistrates,  but  one  of  infinitely  greater 
importance,  and  I  would  not,  from  any  notion  of  the  entire 
amalgamation  of  Courts  and  their  Officers,  include  within 
it,  any  Case  not  coming  directly  and  palpably  within  the 
reason  of  the  Rule. 

It  may  be  thought  by  some  who  admit  the  necessity  of 
immediately  punishing  certain  kinds  of  contempt^  that  it 
would  be  better  to  transfer  the  power  to  some  other  tribu- 
nal than  the  Court,  especially,  where  it  consisted  in  personal 
disrespect  to  the  Judge.  This  is  a  subject  for  Legislative^ 
not  Judicial  investigation.  At  present,  the  power  belongs 
to  the  Court,  Which  has  no  authority  even  to  impannel  a 
juryi  forthwith  to  try  the  facts^  if  it  thought  auch  a  step  de- 
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straUe.  And  it  will  probably  be  found  that  it  cannot  be 
lodged  in  safer  hands.  If  a  jury  possessed  it,  they  would 
too  often  regard  it  as  a  personal  affair  between  the  Judge, 
and  the  accused.  If  the  Judge  was  popular  and  the  other 
party  4he  reverse^  they  might  punish  him  severely  for  a 
slight  offence.  If  their  relative  situation  was  changed,  a 
very  high  contempt  might  be  passed  over  without  animad- 
version. Other  objections  might  be  stated,  such  as  the 
greater  responsibility^  of  the  Court,  and  the  fact  might  be 
adverted  to,  of  this  power's  never  having  been  abused. 
Indeed,  I  never  heard  of  more  than  one  or  two  instances 
of  persoQ&l  disrespect  being  offered  or  intended,  to  a  Judge 
on  account  of  his  official  conduct;  and  other  instances  of 
contempt  are  so  rare,  as  to  make  the  doctrine  almost  obso- 
lete. As  far  as  my  personal  knowledge  of  the  people  of 
Virginia  extends,  I  can  cordially  unite  with  Mr.  Leigh^ 
in  the  sentiment,  that  no  community  requires  less  the  exer- 
tion of  any  extraordinary  powers"  on  the  part  of  the 
Court,  to  maintain  its  just  authority.  An  habitual  respeet 
for  the  Law  and  the  Magistrates  who  enforce  it,  is  a  stri- 
king trait  tn  their  character,  and  this  feeling  of  deference 
and  good  will,  has  been  reciprocated  by  the  Courts  to  the 
mutual  advantage  of  both  parties.  As)  therefore,  the  prin- 
ciple I  have  been  speaking  of  works  well  in  practice,  I 
should  not  be  disposed  to  change  it,  because  it  may  not  be 
in  exact  conformity  with  abstract  theories  of  right;  but  if 
any  plan  can  be  adopted  of  securing  the  undisturbed,  and 
impartial  administration  of  Justice,  and  the  proper  autho- 
rity of  Courts,  in  some  other  less  objectionable  mode,  I  am 
convinced  there  is  not  a  Judge  in  Virginia,  who  would  not 
prefer  it  to  the  exercise  of  undefined  powers,  especially  in 
a  Case  where  he  may  appear  to  be,  although  reaUy  he  is 
not,  a  party. 

As  to  the  last  question  submitted  tp  us,  we  have  no  evi- 
dence to  enable  us  to  answer  it  The  conduct  of  Mr.  Dan- 
dridgCf  as  exhibited  in  this  record,  could  not  be  justified 
by  any  circumstances;  but  there  may  exist  some  of  pallia-^ 
tion  or  excuse,  which  ought  to  have  their  due  weight  with 
the  Court.'  They  must  be  referred  to  the  sound  discretion 
of  the  Judge  acting  under  a  high  responsibility. 

This  opinion  I  should  have  given  when  the  judgment 
was  pronounced,  but  I  had  hoped  and  expectedj^  until  a  very 
short  time  before,  that  the  question  would  have  been  re- 
argued.    When  I  understood  that  this  was  declined,  nei- 
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ther  the  time  oor  my  other  engagements,  allowed  me  to 
4)re8ent  my  view9  of  the  Case,  but  I  have  thought  it  pro- 
per to  embrace  the  very  earliest  moment  after  the  rising  of 
the  Court,  to  explain  my  reasons  for  concurring  in  the 
judgment  entered. 

The  following  judgment  was  entered  in  the  Order-book 
of  the  Court: 

The  Court  is  unanimously  of  opinion  and  doth  decide, 
that  the  attack  made  on  the  Jud{^  pf  the  Superior  Court  <i 
Law  for  the  cpunty  of  James  City  and  City  of  WiUtama- 
burg,  as  set  forth  in  the  transcript  oi*  the  record  of  the  pro* 
eeedings  in  this  Case,  does  amount  to  a  contempt  of  Court, 
for  which  the  Defendant  was  liable  to  be  fined  or  impri*  ' 
soned,  or  both:  that  in  the  present  state  of  the  Proceedings 
in  the  Case,  neither  a  Rule  for  an  attachment,  nor  an  attach- 
ment itself,  need  be  awarded:  that  the  Defendant  has  not* 
by  his  answers  to  the  interrogatories  filed,  aiid. propounded 
*  to  him,  purged  himself  of  the  said  contempt:  and  that  it  is 
'unnecessary  and  improper  that  this  Court  should  decide 
upon  the  judgment  which  should  be  passed  on  the  Defen- 
dant in  tills  Case,  as,  after  the  answer  which  the  Court  has 
given  to  the  first  question,  there  Is  no  point  of  Law  in- 
volved in  this  question. 
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John  Aldridgb  r.  The  Gommonwealth. 

Ad  IndioCment  for  grand  Uroeqy,  ehargefl  the  goods  to  hftve  been  itoleii  on  the 
'Slat  December,  one  thoutuid  eight  hundred  and  turenty-^Aee,  leaving  out  the 
r,  in  the  last  word.    l*hit  ts  cored  by  the  Sutnte  of  JeoTailt. 

The  third  wotion  bf  the  Act  of  February  Slit,  18^,  embracea  the  ease  of 
grand  lareeny ,  when  oominitted  by  free  negmet  and  muUttoet,  that  offence 
being  punishable  formerly  for  a  petiod  not  less  than  one,  nor  more  than  three 
years,  and  was ''oonsequenily  punishable  for  more  than  two  years.  Under 
this  Law,  a  free  person  of  colour  may  be  eonderofoed  to  be  sold  as  a  slave, 
and  icauspoited  and  banished  beyond  the  limits  of  the  United  States. 

The  said  Act  is  not  contrary  to  the  Constitution  of  the  State. 

This  was  an  application  for  a  Writ  of  Error,  to  a  judg- 
ment of.  the  Superior  Court  of  Law  for  Henrico  county. 
The  petitioner  was  there  indicted  as  ^<  a  free  man  of  color/* 
for  the  larceny  of  Bank-notes  of  the  value  of  one  hundred 
and  fifty  dollars.  «  The  time  stated  in  the  Indictment,  wa». 
the  twenty-first  day  of  December,  one  thousand  eight  hun- 
dred and  twenly-Mec.  He  was  convicted  of  the  crime 
charged,  and  the  jury  ascertained  the  number  of  stripes  to 
be  inflicted  on  him,  to  be  thirty-nine* 

After  the  verdict,  he  moved  the  Court  to  arrest  tfie  judr- 
ment,  for  the  following  reasons:  **  I  •  That  the  year  in  which 
the  offence  was  committed,  of  which  he  has  been  convict- 
ed, is  not  stated  in  the  Indictment,  it  being  alledged  there- 
in, that  it  was  committed  in  the  year  one  thousand,  eight 
hundred  and  twenty-/Aee.-  2.  That  if  any  particular  year 
is  so  stated,  it  is  the  year  one  thousand  eight  hundred  and 
twenty,  and  that  judgment  cannot  under  any  Law  now 
in  force,  be  pronounced  against  hfm,  upon  a  conviction  of 
a  larceny  committed  in  that  year:  and  3.  That  if  the  of- 
fence is  afiedged  to  have  been  committed  on  the  2 1st  day 
of  December,"  1^23,  or  if  it  ahall  by  any  presumption  of 
Law,  be  supposed  to  have  been  committed  since  the  first 
day  of  August  last,  he  ought  not  in  pursuance  of  the  Act 
pf  Assembly,  passed  the  21st  day  of  February,  1823,  en- 
titled •An  Act,  further  to  am^nd  the  Penal  Laws  of  this 
Commonwealth,'  to  be  adjudged  to  be  sold  as  a  slave,  be^> 
cause  that  provision  of  that  Act,  is  contrary  to  the  Bill  of 
Rights  of  Virginia,  and  therefore,  unconstitutional  and  . 
void."  This  motion,  after  argument,  was  over-ruled  by 
the  Superior  Court,  which  proceeded  to  pronounce  judg- 
ment, that  ^*  he  receive  thirty-nine  stripes  on  his  bare  back 
on  the  26th  of-  June  next,  and  that  after  that  day^  be  be 
sold  as  a  slave,  and  transported  ^nd  banished  beyond  the 
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limits  of  the  United  States,  in  the  manner  pfescrihed  by 
Law,  &c.'' 

He  now  applied  for  a  Writ  of  Error,  by  his  Counsel, 
Mr.  S.  ff.  Myers  and  Mr.  Mun/ordj  and  in  addition  to 
the  reasons  set  forth  in  the  Court  below,  be  aliedged  the 
following:  **  That  the  offence  of  grand  larceny  of  which 
your  petitioner  was  found  guilty,  is  not  such  a  crime  as  by 
the  above  Law  is  punishable  with  stripes,  sale  and  trans- 
portation, but  is  legally  punishable  with  imprisonment  in 
the  Penitentiary,  for  a  period  not  less  than  one,  nor  more 
than  three  years." 

The  Case  was  argued  by  ihe  Counsel  before-mentioned 
for  the  petitioner,  and  by  Robertson^  Attorney  General, 
for  the  Commo.n wealth. 

The  following  opinion,  is  that  of  the  whole  Court,  ex- 
cept Judges  R.  Ei  Parker  and  Boulditiy  who  dissented. 

•  Dade^  J.  delivered  the  opinion  of  the  Court: 

This  is  a  petition  for  a  Writ  of  Error  to  «  judgment  of 
the  Superior  Court  of  Henrico,  by  which  the  petitioner 
was  condemned  to  the  punishment  of  stripes,  and  sale  and 
transportation,  beyond  the  limits  of  the  United  States,  un- 
der the  Act  of  ^Ist  February,  1823,  entitled  <•  An  Act,  to 
amend  the  Penal  Laws  of  this  Commonwealth."  The 
petitioner  suggests  three  errors. in  that  judgment: 

*^  1.  Because  the  Indictment  lays  the  date  of  the  offence 
on  the  4th  December,  one  thousand  eight  hundred  and 
twenty  *Mce,*  which,  supposing  the  ^  thee*  to  be  mere 
surplusage,  and  therefore  to  be  expunged,  is  a  date  on 
which,  if  the  offence  were  committed,  it  is  not  punishable 
by  any  existing  Law.^ 

"2.  That  the  Law  passed  on  the  23d  February,  1823, 
under  which  the  petitioner  was  tried  and  sentenced,  and 
which,  for  the  commission  of  the  crimes  therein  alluded 
to,  condemns  a  free  negro  or  mulatto  to  be  sold  as  a  slave, 
and  transported  beyond  the  limits  of  the  United  States,  is 
unconstitutional,  and  therefore  void. 

•  **  3.  That  the  offenee  of  grand  larceny,  of  which  the  pe- 
titioner was  found  gnilty,  is  not  such  a  crime  as  by  the 
above  Law.  is  punishable  with  stripes,  sale  and  transporta- 
tion, but  is  legally  [Ainishable  with  imprisonment  in  the 
Penitentiary,  for  a  period  not  less  than  one,  nor  more  than 
three  years." 
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The  Court  has  bestowed  on  these  questions,  all  the  con- 
sideration which  the  importance  of  two  of  them  at  least 
demands.  For  the  first  supposed  error,  they  consider  it 
cured  by  the  Criminal  Statute  of  Jeofails.  It  is  impossi- 
ble to  wink  so  hard  as  not  to  see  clearly,  that  the  word 
**Mee"  following  the  word  *^  twenty^"  was  designed  for 
^'  threey^  and  that  upon  the  trial,  it  must  have  been  so  un- 
derstood by  the  prisoner,  the  jury,  and  the  Court.  If  in- 
deed, it  had  only  been  necessary  for  the  jury  to  have  ren- 
dered a  general  verdict  of  "guilty,*^  there  might  have 
been  more  plausibility  in  this  supposed  defect.  But,  when 
in  their  verdict  they  have  affixed  to  the  crime  a  punish- 
ment nol  applicable  to  it  in  1 8 i^O,  but  established  by  an. 
Act  of  1823,  we  cannot  doubt  as  to  their  understanding  of 
the  word  "  /Ae«,*'  nor  consider  any  defect  more  properly 
amendable  by  the  before-mentioned  Statute  of  Jeofails. 

Upon  the  second  alledged  error,  the  Court  are  clearl}'  of 
opinion,  that  there  is  nothing  in  the  Constitution  or  Bill  of 
Rights,  repugnant  to  the  power  which  the  Legislature  has 
exercised  in  the  punishment  of  this  crime.  Notwithstand- 
ing the  general  terms  used  in  the  Bill  of  Ri^ts,  it  is  un- 
deniable that  it  never  was  contemplated,  or  considered,  to 
extend  to  the  whole  population  of  the  State.  Can  it  be 
doubted,  that  it  not  only  was  not  intended  to  apply  to  our 
slave  population,  but  that  the  free  blacks  and  mulattoes 
were  also  not  comprehended  in  it?  The  leading  and  most 
prominent  feature  in  that  paper,  is  the  equality  of  civil 
rights  and  liberty.  And  yet,  nobody  has  ever  questioned 
the  power  of  the  Legislature,  to  deny  to  free  blacks  and 
mulattoes,  one  of  th^  first,  privileges  of  a  citizen;  that  of 
voting  at  elections,  although  they  might  in  every  particu- 
lar, except  color,  be  in  precisely  the  same  condition  as  those 
qualified  to  vote.  The  numerous  restrictions  imposed  on 
this  class  of  people  in  our  Statute  Book,  many  of  which 
are  inconsistent  with  the  letter  and  spirit  of  the  Constitu- 
tion, both  of  this  State  and  of  the  United  States,  as  re- 
spects the  free  whites,  demonsti^te,  that,  here,  those  instru- 
ments have  not  been  considered  to  extend  equally  to  both 
classes  of  our  population.  We  will  only  instance  the  re- 
striction upon  the  migration  of  free  blacks  into  this  State, 
and  upon  their  right  to  bear  arms^. 

As  to  the  ninth  section  of  the  Bill  of  Rights,  denounc- 
ing cruel  and  unusual  punishments,  we  have  no  notion  that 
it  has  any  bearing  on  Uiis  case.     That  provision  was  never 
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designed  to  control  the  Legisllitive  right  to  determine  ad 
libitum  upon  the  adequacy  of  punishment,  but  is  merely 
applicable  to  the  modes  of  punishmeiit.  We  had  existed 
for  a  considerable  time  as  a  community,  regulated  by  Laws 
guarded  by  Penal  sanctions,  when  this  l^ill  of  Rights  was 
declared.  We  consider  these  sanctions  as  sufficiently  rigo- 
rous, and  wc  knew  that  the  best  heads  and  hearts  of  the 
land  of  our  ancestors,  had  long  and  loudly  declaimed 
against  the  wanton  cruelty  of  many  of  the  punishments 
practised  in  other  countries:  and  this  sectioh  in  the  Bill  of 
Rights,  was  framed  effectually  to  exclude  these,  so  that  no 
future  Legislature,  in  a  moment  perhaps  of  great  and  gene* 
ral  excitement,  should  be  tempted  to  disgrace  our  Code  by . 
the  introduction  of  any  of  those  odious  modes  of  punish- 
ment. 

In  the  decision  of  these  points,  the  Court  is  unanimous. 
The  third  error  assigned,  is  one  of  greater  difficulty,  and 
upon  whioh,  there  is  some  difference  of  opinion  amongst 
the  Judge?.  A  majority,  however,  is  of  opinion,  that 
there  is  no  error  in  this  respect,  in  the  judgment  of  the 
Superior  Court.  Affixing  to  the  word  **  punishable,"  in 
the  first  and  third  sections  of  the  Act  of  21st  February,  1823^ 
intituled  '*  An  Act,  ftjrther  to  amend  the  Penal  Laws  of  this 
Commonwealth,''  its  ordinary  acceptation  of  ''^  liable  to  be 
punishedy^^  or  that  ''  may  be  punished^^'  and  rejecting 
the  last  proviso  in  the  first  section,  as  insensible  or  repug- 
nant, there  is  no  room  for  construction  upon  this  Act.  We 
will  endeavour  to  present  this  view  of  the  two  sections  in 
its  simplest  form:  and  therefore,  as  it  has  never  been  ques* 
tinned  that  the  first  section  extended  the  punishment  of 
stripes  as  well  to  free  blacks  and  mulattoes,  as  to  whites, 
we  will  present  a  reading  of  these  sections,  excluding  the 
whites  from  the  first  section,  and  comprehending  only  the 
free  negroes  and  mulattoes,  so  as  to  make  the  two  sections 
perfectly  correlative.  Then  it  might  with  strict  propriety 
be  rf*ad  thus:  1st  sec.  **  Henceforth,  when  any  free  negro 
or  mulatto,  shall  be  convicted  of  any  crime  or  offence,  now 
punishable  by  imprisonment  in  the  Public  Jail  and  Peni- 
tentiary-house, for  any  period  not  exceedim^  two  years, 
such  person  shall  be  punished  with  stripes,  &c."  (3d  see) 
**  And  if  such  free  negro  or  mulatto,  shall  be  convicted  of 
any  offence,  now  by  Law  punishable  by  imprisonment  in 
the  Public  Jail  and  Penitentiary-house,  for  inore  than*' 
(or  **  for  a  period  exceedvig^')  "  two  years,  he  shall  be  pun- 


Bigitized  by 


Google 


JUNE  TERM,  1824.  451 

ished  by  stripes,  sale  and  transportation,  &c."(a)  Although 
in  this  reading  of  the  Act,  the  two  sections  are  blended, 
and  the  very  words  of  the  Legislature  are  not  always  used, 
yet  it  will  not  be  disputed,  but  that  it  presents  a  faithful 
view  of  the  two  sections,  as  respects  the  free  people  of 
colour  alone.  And  when  the  words  *•  not  exceeding,*'  in 
the  first  clause,  and  the  word  ^^more^^  or  **  exceeding^^  in 
the  second,  are  brought  into  palpable  opposition,  we  haVe 
no  manner  of  difficulty  in  understanding  the  Act,  and  so  we 
have  no  room  for  construction.  We  can  find  no  language 
to  make  this  plainer,  and  therefore,  we  proceed  at  once  to 
the  application  of  the  Law  to  the  crime  of  grand  larceny. 
We  find  that  grand  larceny  is  punishable,  (that  is,  may  be 
punished)  by  confinement  in  the  Jail  and  Penitentiary- 
house,  for  three  yearsy  and  that  it  is  not  a  whit  the  less 
thus  punishable,  or  in  other  words,  does  not  the  less  ap- 
propriately come  under  the  definition  of  an  ofience  punish- 
able for  three  years,  because  it  may  also  in  certain  degrees, 
be  punished  for  one  year  only.  Therefore,  grand  larceny 
is  an  ofience  punishable,  (or  which  may  be  punished)  for 
more  than  two  years,  or  for  a  period  exceeding  two  years, 
and  so  is  within  the  last  clause  of  the  blended  sections,  and 
third  section  of  the  Act. 

But  it  is  insisted,  that  this  Act  cannot  be  executed  with- 
out subjecting  it  to  construction,  a)id  two  reasons  are  as- 
signed for  this  opinion.  1.  That  the  word  ^^ punishable^* 
is  so  indefinite,  as  to  convey  to  the  mind  no  distinct  yn- 
pression  of  the  crimes,  or  classes  of  crimes,  to  be  arranged 
under  the  two  sections.  2.  That  the  second  proviso  in 
the  first  section,  distinctly  indicates  it  to  have  been  the 
Legislative  purpose  to  include  in  the  first  section  the  pun- 
ishment of  crimes,  the  tnaximum  of  whose  punishment 
did  exceed  two  years.  And  the  construction  which  is  thus 
introduced^  terminates  in.  reversing  the  order  which  we 
think  the  Legislature  has  pursued,  and  in  establishing  the 
term  of  two  years  in  the  first,  section  as  the  minimtmi 
punishment  of  those  oflences,  to  be  punished  by  stripes, 
and  confinement  in  the  county  jail,  and  in  like  manner, 
in  the  third  section,  excluding  from  the  punishment  of  sale 
and  transportation,  all  offences,  the  minimum  punishment 
of  which  did  not  exceed  two  years  confinement  in  the  Pe- 


(a)  See  Uie  Act  itself  b  iSfte&on't  Case,  ^fUti  p.  S84. 
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Ditentiary.  We  should  hare  great  hesitation  in  adopting 
a  construction  which  would  lead  to  this  conclusion,  because 
it  involves  the  necessity  of  imputing  to  the  Legislature  the 
^se  of  words,  in  a  sense  diametrically  opposite  to  the  mean-* 
ing  they  are  calculated  to  convey.  Thus,  if  two  years  be 
adopted  as  the  minifnum  in  the  first  section,  a  number  of 
pflences,  such  as  man-stau^ter,  malicious  stabbing,  be  &c. 
which  may  be  punished  by  confinement  in  the  Penitentiary 
(or  ten  years,  would  be  subjected  to  whipping,  and  con* 
finement  in  the  county  jail:  and  so  the  Legislature,  in  aflBx- 
ing  this  punishment  to  offences,  in  their  own  language, 
*^not  exceeding^^  in  their  punishment  two  years  confine- 
me;it»  would  be  made  to  have  extended  the  new  punish* 
ment  to  cases  stretching  under  the  then  existing  Laws,  to 
ten  years!  So,  where  in  the  third  section  they  subject  the 
free  negro  to  sale  and  transportation,  for  any  ofience  there- 
tofore punishable  by  confinement  in  the  Penitentiary  for 
**  more  than?^  two  years,  they  would  be  understood  to  ex- 
elude  a  considerable  number  of  crimes,  which  were  then 
punishable  by  ten  years  confinement  in  the  Penitentiary ! 
Surely  a  construction  which  leads  to  these  consequences, 
introduces  more  perplexity,  uncertainty,  and  confusion, 
than  it  excludes;  and  when  we  consider,  that  by  construin|p 
the  word  ^^ punishable^^^  according  to  its  ordinary  accep- 
tation, all  is  plain  and  consistent,  we  cannot  hold  ourselves 
warranted  in  giving  it  a  more  artificial  meaning,  with  all 
the  above  consequences,  merely  for  the  purpose  of  obvia- 
ting what  may  be  regarded  9s  a  severe  and  rigorous  pun- 
ishment And  even  with  this  view,  it  should  not  be  over- 
looked, that  unless  we  fall  into  the  inconsistency  of  con- 
struing that  word  difierently  in  the  two  sections,  we  shall^ 
by  the  same  process  of  reasoning,  by  which  in  favorem 
libertatis  we  construe  it  to  exclude  free  blacks  from  a  pun- 
ishment deemed  severe,  and  disproportionate  to  some  of 
the  crimes  to  which  this  opinion  subjects  them,  subject 
free  whites,  under  the  first  section,  to  the  punishment  of 
public  whipping,  for  a  great  number  of  crimes,  amongst 
which  are  some,  such  as  man-slaughter  and  stabbing,  to 
which  it  seems  very  inapplicable:  A  punishment,  too,  of 
the  whites,  at  which  public  sentiment  not  less  strongly  re- 
volts, than  at  the  sale  and  transportation  of  the  free  blacks. 
We  cannot,  therefore,  yield  our  assent  to  the  construction 
which  is  deduced  from  the  supposed  uncertainty  of  the 
word  ** punishable,^* 
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A  more  serioos  difficalty  woald  ensue  from  the  second 
proviso  of  the  first  section,  if  it  were  not  so  wholly  repugn 
nant  to  the  enacting  clause  of  the  same  section,  as  to  justify 
the  Court  upon  well-settled  principles  in  rejecting  it  (6) 
We  have  before  exposed  some  of  the  difSculties  which 
stand  in  the  way  of  giving  such  a  construction  to  the  first 
section,  as  to  make  it  comprehend  crimes,  the  minimum 
punishment  of  which  did  not  exceed  two  years  imprison- 
ment, a  construction  which  must  be  adopted  to  make  this 
proviso  in  any  wise  sensible.  But  such  a  construction, 
with  all  its  consequences,  no  one  has  yet  professed  himself 
entirely  prepared  to  adopt.  Independent  of  the  objections 
to  the  great  extension  of  a  revolting  punishment,  there  are 
many  crimes,  the  punishment  of  which  lies  in  imprison- 
ment for  a  period  between  five  and  ten  years,  and  between 
one  and  two  and  ten  years,  betwixt  which  this  construc- 
tion would  raise  the  most  unaccountable  discriminations. 
For  example,  man-slaughter  would  be  punished  with  stripes, 
and  horse-stealiog  with  confinement  in  the  Penitentiary: 
stabbing  would  be  punished  with  stripes,  and  burglary  with 
imprisonment  in  the  Penitentiary.  Moreover,  there  is  a 
long  list  of  crimes,  comprising,  indeed,  a  majority  of  all 
those  capitally  punished,  which  were  punished  in  the  high- 
est degree  with  the  same  term  of  confinement  in  the  Peni* 
tentiary,  and  thus  appear  to  have  been  considered  by  the 
Legislature  as  capable  of  mounting  up  to  an  equal  degree 
of  malignity.  Yet  the  construction  of  this  Act,  urged  by 
the  petitioner's  Counsel,  wholly  disjoins  them  in  their 
punishment,  subjecting  certain  of  these  equally  malignant 
crimes  to  stripes,  and  confinement  in  the  county  jail,  and 
others  of  them  to  imprisonment,  as  heretofore,  in  the  Pe- 
nitentiary, and  that,  too,  without  any  reasonable  standard 
of  discrimination. 

Upon  the  whole,  we  regard  this  proviso  as  insensible 
and  repugnant  to  the  enacting  clause  of  the  Statute,  and 
therefore  to  be  rejected.  And  this,  as  before  suggested, 
frees  the  Court  of  the  necessity  of  resorting  to  the  construc- 
tion of  the  Statute.  But  if  it  were  necessary  to  subject  it 
to  such  a  test,  whatever  difficulties  might  arise  on  the  first 
section  as  regards  the  punishment  of  the  whites,  we  can  at 
least  see  very  dearly  that  our  construction  would  eflfect  one 


(6)  0  Bac.  Abr.  381,  tm!  the  aathorities  there  eited. 
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leading  object  of  the  Le^slature,  with  respect  to  the  free 
blacks.  It  is  alvrays  competent  to  a  Court,  in  the  construc- 
tion of  a  Statute,  to  look  to  the  evil  intended  to  be  reme- 
'died:  and  this  purpose  may  be  gathered  either  from  its  ge- 
neral notoriety,  or  from  its  recital  in  a  preamble.  Now, 
it  is  notorious  that  the  Legislature  regarded  as  a  great  evil 
the  confinement  of  free  negroes  and  mulattoes  in  the  Peni- 
tentiary; and  that,  when  engaged  upon  the  Law  under  our 
consideration,  their  total  exclusion  from  thence,  was  one  of 
their  objects.  This  object,  the  construction  now  esta- 
blished, carries  into  effect. 

The  petition  for  a  Writ  of  Error  is  over-ruled. 

/?.  E.  Parker^  J.  pronounced  the  following  opinion: 

On  the  principal  question  arising  in  this  Case,  I  concur 
in  the  opinion  which  has  just  been  delivered  by  Judge 
Bouldin**  The  Act  of  February,  1823,  has  been  twice 
before,  brought  to  the  notice  of  the  Judges,  but  at  neither 
time,  under  circumstances  eliciting  that  severe  scrutiny, 
which  it  has  received  at  the  present  Term.  The  first  time, 
it  was  examined  in  conference,  with  a  view  to  settle  an 
uniform  construction  of  its  enactments;  but  without  refer- 
ence to  any  particular  Case.  The  second  time,  was  in  the 
Case  of  •SttoOj  who  had  been  convicted  of  an  offence  com- 
mitted previous  to  the^ommencement  of  the  Act,  and  who 
prayed  to  be  discharged  from  the  consequences  of  that  con- 
viction. The  motion  for  a  Writ  of  Error  was  scarcely  re- 
sisted by  the  Attorney  General,  upon  an  intimation  that 
the  Judges  had,  on  the  former  occasion,  considered  the 
question,  and  it  was  granted,  pretty  much^as  a  matter  of 
course.  Since  then,  we  hav6,  all  of  us,  on  our  Circuits,  and  I 
amongst  the  rest,  acted  on  these  impressions  in  a  variety  of 
Cases,  until  it  requires  some  effort  to  free  ourselves  (I  speak 
at  least  as  to  myself)  from  the  influence  of  these  pre-con- 
ceived  opinions,  and  to  examine  the  question  as  a  new  one. 
But  at  this  time.  Cases  are  brought  before  us,  evincing  the 
rigor  of  the  Law,  and  demanding  the  strictest  investiga- 
tion; one  of  them  has  been  argued  by  the  Counsel  for  the 
convict,  as  well  as  the  Attorney  General.  We  have  freely 
and  fully  conferred  on  the  subject,  with  (what  I  think  aa 


*  The  Reporter  haa  not  been  fumUhed  wiUi  the  optnioB  of  Judge  JBwUMn, 
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important  circumstance)  an  eye  to  these  Gases,  and  the 
whole  has  resulted  in  a  perfect  conviction  to  my  mind,  that 
we  have  been  wrong  ab  ovo  in  the  construction  of  this  Law, 
and  that  we  ought  now  to  retrace  our  steps.  This  opinion 
I  should  pronounce  with  confidence,  but  for  the  contrary 
opinions  of  so  large  a  majority  of  my  brethren,  which  ad- 
monish me  to  distrust  my  own,  however  maturely  formed 
or  carefully  examined. 

The  grounds  upon  which  I  go,  and  the  reasons  which 
conduct  me  to  this  conclusion,  have  been,  most  of  them, 
just  explained  in  a  manner  perfectly  satisfactory  to  me,  and 
in  entire  accordance  with  my  own  views.  In  the  little  I 
have  to  add,  I  will  endeavour  not  to  repeat  what  has  been 
said  so  much  better  by  another,  but  to  place  the  subject  in 
one  or  two  othei*  lights  somewhat  different  from  the^one 
in  which  it  has  been  presented. 

It  must  be  obvious  to  the  most  superficial  reader  of  the 
Act  of  February,  1823,  that  it  was  drawn  very  carelessly 
and  inartificially.  Terms  are  used,  the  most  vague  and 
indefinite  that  ever  were  applied  to  highly  penal  enact- 
ments. Offences,  instead  of  being  enumerated  with  pre- 
cision, are  grouped  together  by  a  loose  reference  to  their 
former  punishments.  A  proviso  is  tacked  to  the  first  sec- 
tion apparently  at  war  with  the  enacting  clause,  and  cer- 
tainly at  variance  with  itself,  by  bringing  together,  through 
an  obvious  mistake,  several  offences,  the  minimum  punish- 
ment whereof  was  one  year,  with  another  offence,  the  mi- 
nimum punishment  whereof  .was  five  years;  and  to  crown 
the  whole,  by  referring  to  a  Law,  by  another  obvious  mis- 
take, not  in  existence;  to  wit:  the  Act  of  February,  lSl2f 
instead  of  the  Act  of  February,  1819.  With  such  eviden- 
ces of  the  intention,  or  rather  of  the  want  of  intention,  of 
the  draughtsman  of  this  Act;  shall  we  be  very  scrupulous 
in  adhering  to  the  letter  of  the  Law,  when  its  general  scope 
and  meaning  is  visible,  in  spite  of  the  obscurities  of  the 
medium  through  which  we  view  it? 

If  any  thing  may  be  affirmed  with  certainty  concerning; 
it,  it  is  this,  that  the  Legislature  intended  to  include  within 
its  first  section,  all  offences  whose  minimum  punishment , 
was  less  than  two  years,  and  thought  that  they  had  ex- 
pressed that  intention  in  intelligible  language.  This  is  ren- 
dered certain,  by  the  proviso,  whose  office  it  is  to  restrain 
the  generality  of  the  enacting  clause^  and  to  exx^lude  cases 
otherwise  falling  within  it.    The  Legislature  believing  that 
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this  enacting  clause  embraced  all  offences  where  the  pun* 
ishment  by  the  Penitentiary  Law  might  be  less  than  two 
years  imprisonment,  notwithstanding  it  might  also  be 
morcj  .conceived  themselves  bound  to  provide  specially  for 
certain  felonies,  punishable  for  from  one  to  ten  years,  which 
they  desire  to  exclude  from  its  operation,  and  therefore 
inserted  the  proviso.  This  frees  their  general  intention 
from  the  possibility  of  a  doubt  or  cavil,  and  that  ought  to 
be  regarded  as  the  thread  to  guide  us  through  this  laby- 
rinth. If  the  general  intent  is  obvious,  we  ought  not  to 
stick  to  particular  words,  of  loose  or  doubtful  meaning,  to 
controul  it,  unless  on  the  side  of  a  mild  and  mitigated  con- 
struction; certainly  not  in  favour  of  a  punishment,  which^ 
when  applied  to  the  lowest  class  of  offences,  is  excessively 
harsh  and  tyrannicaL 

Having,  as  they  thought,  provided  in  the  first  section 
for  offences  which  might  be  punished  with  two  years  im- 
prisonment, or  less,  they  next  proceeded  by  a  very  natural 
process,  to  provide,  in  the  case  of  free  negroes  and  mulat* 
toes,  for  offences  then  by  Law  punishable  with  a  longer 
term:  having  regard  in  both  cases,  to  the  minimum  pun- 
ishment, and  contrasting  the  words  not  exceeding  two 
years,  and  more  than  two  years;  which  term  of  two  years 
they  seem  to  have  regarded  as  a  proper  dividing  point  be- 
tween the  classes.  « 

Adopting  this  construction,  we  shall  be  relieved  from  all 
embarrassments;  we  shall,  in  a  great  measure,  free  the  Act 
from  the  charge  of  gross  inhumanity;  we  shall  carry  the 
intention  of  the  Legislature  into  effect,  as  evidenced  by  the 

Eroviso;  we  shall  distinguish  the  higher  and  lower  offences 
y  a  line  running  much  nearer  the  ancient  land  marks  of 
our  Criminal  Code,  than  if  we  adopt  any  other  construc- 
tion; and  we  shall  be  doing  this  in  favour  of  the  prisoner; 
in  favour  of  liberty,  and  not  against  it 

Why  shall  we  not  adopt  it  ?  1.  It  is  said  that  the  words 
of  the  first  section  will  not  admit  this  construction,  and 
that  the  proviso  must  be  rejected  as  senseless  and  unmean- 
ing. I  admit,  that  if  the  words  of  the  first  section  are  so 
fixed  and  definite  in  their  signification,  as  to  convey  but 
one  idea,  we  must  adhere  to  that,  and  even  reject  the  pro- 
viso; although  if  the  proviso  seems  to  imply  an  extension 
of  a  benefit  to  the  piisoner,  (as  of  clergy,  or  any  mitigated 
punishment,)  I  might  be  carrying  my  admission  too  far. 
But  they  ar^ot  so  fixed  and  definite.    They  are  used  m 
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a  very  loose  and  vague  sense,  and  will  allow  of  various 
readings.  The  proviso,  then,  is  essential  in  assisting  us  to 
the  true  one,  and  cannot  be  rejected  or  disregarded  in  a 
Penal  Statute,  where  every  word  is  entitled  to  weight; 
the  words  are,  **  when  any  person  shall  be  convicted  of  any 
crime  or  offence  now  punishable  by  imprisonment  in  the 

.  Public  Jail  and  Penitentiary-house,  for  any  period  not  ex« 
ceeding  two  years,  such  person,''  &&c. 

If  the  term  punishable  means,  as  it  generally  does,  ca- 
pable  of  punishment,  this  clause  might  have  reference, 
either  to  a  maximum  or  minimum  punishment,  without 
doing  violence  to  its  words;  for,  grand  larcerty,  to  illustrate 
the  idea  by  an  instance,  is  capable  o/ being  punished  by  a 
term  not  exceeding  two  years,  as  well  as  by  a  term  exceed* 
ing  it.  It  is  capable  of  being  punished  by  one  year's  im- 
prisonment, and  one  year  does  not  exceed  two  years.  In 
which  sense  shall  it  be  taken  ?  The  proviso  most  clearly 
shews  in  what  sense  it  was  used,  by  declaring  that  the  en- 
acting clause  shall  not  extend  to  certain  offences  within  one 
and  ten  years,  and  therefore  in  that  sense  it  shall  be  taken, 
unless  it  deprives  the  prisoner  of  some  benefit,  or  increases 
his  punishment     If  it  did,  the  humanity  of  the  Law  will 

<  protect  him  against  doubtful  and  uncertain  expressions,  al- 
though the  general  intent  be  obvious.  But  the  rule  is 
never  reversed,  and  made  to  operate  against  the  accused. 
So,  in  the  third  section,  the  words  are,  "Henceforth,  when 
any  free  negro  or  mulatto  shall  be  convicted  of  an  offence 
DOW  by  Law  punishable  by  imprisonment  in  the  Jail  and 
Penitentiary-house  for  more  than  two  years,  such  person,'' 
&;c.  Take  the  case  of  grand  larceny  again.  This  offence 
is  capable  of  being  punished  by  imprisonment  for  m6re 
than  two  years,  but  it  is  as  certainly  capable  of  being  pun- 
ished  by  imprisonment  for  less.  The  Law  cannot  mean 
both.  Why,  then,  include  such  offence  within  it  ?  If  it 
extended  to  the  prisoner  some  benefit,  if  it  mitigated  the 
rigor  of  some  punishment,  revplting  to  our  feelings,  and 
in  opposition  to  public  sentiment,  we  ought  to  do  so,  be- 
cause doubt,  either  of  Law  or  fact,  should  incline  us  to 
the  side  of  mercy.  But,  if  it  has  an  effect  directly  the  re- 
verse, why  adopt  the  harsher  construction,  in  opposition, 
too,  to  the  clear  general  intent  of  the  Legislature,  as  mani^ 
fested  in  the  first  section  ?-  •  The  two  sections  were  made 
uno  flatUy  wUh  one  will:  and  design,  and  must  be  con- 
strued in  reference  to  each  other. 
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But  again,  it  is  said,  that  to  ^ive  this  construction  to  the 
first  section,  would  bring  within  its  operation  several  of- 
fences committed  by  white  men,  for  which,  punishment 
by  imprisonment  in  the  county  jail,  and  stripes,  would  be 
a  severe  and  inappropriate  punishment:  and  the  cases  of. 
man-slaughter,  and  stabbing  on  a  sudden  quarrel,  are  men- 
tioned. I  would  observe  here,  that  the  offences  which 
would  thus  be  included,  are  generally  of  a  minor  charac- 
ter, and  such  as  the  benefit  of  clergy  was  formerly  exten- 
ded ta;  and  I  have  no  doubt  that  the  Legislature  imagined 
they  were  awarding  to  them  a  less  severe  punishment  than 
they  received  under  the  Penitentiary  system,  and  one  more 
analogous  to  burning  in  the  hand.  For  this  reason,  I  would 
give  this  first  section  a  liberal  construction  in  favour  of  the 
accused,  and  I  cannot  believe  that  the  supposed  severity, 
or  inappropriateness,  of  the  punishment,  is  a  well-founded 
objection,  or  any  test  of  the  sense  of  the  Legislature. 
This  punishment  is  confessedly  appropriate  to  some  of  the 
smallest  offences.  Therefore,  it  was  not  considered  so  se* 
vere  as  Penitentiary  confinement  There  is  also  vested  in 
the  Courts,  so  great  a  power  of  discrimination,  both  as  to 
the  imprisonment,  and  the  stripes,  and  particularly  as  to 
the  latter,  that,  according  to  this  construction,  it  may  be 
made  to  fit  every  Case  coming  within  the  range  of  the  first 
section,  except  the  offences  particularly  enumerated  in  tht 
proviso.  If  stripes  is  in  any  case  an  inappropriate  pun- 
ishment, they  may  perhaps  be  dispensed  with  altogether; 
for,  there  seems  to  be  nothing  limiting  the  discretion  of  the 
Court,  and  they  may  certainly  be  made,  a  mere  nominal 
punishment. 

Another  objection  to  this  interpretation  of  the  Law,  is 
this:  That,  by  it,  we  admit  certain  offences  to  be  within 
the  highly  penal  clauses  of  the  third  section,  as  for  exam- 
ple, negro-stealing,  whose  highest  range  of  punishment 
was  eight  years  imprisonment  in  the  Penitentiary,  and  yet 
we  would  exclude  other  offences,  as  the  felonious  breaking 
into  a  store  or  ware-house,  which  might  heretofore  be  pun- 
ished with  as  many  as  ten  years  imprisonment.  To  this  I 
answer,  that  by  an  examination  of  our  L%ws,  it  will  be 
found  in  general,  that  the  minimum  term  of  punishment 
fixes  the  grade  qfthe  offence^  and  that  if  we  resort  to  the 
maximum,  as  a  criterion,  we  shall  encounter  insuperable 
difficulties  To  give  one  instance  of  several:  Man-slaugh- 
ter may  be  punished  by  as  much  as  ten  years  imprisoninent; 
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murder  in  the  second  degree,  by  fts  little  as  five  years;  yet 
murder  in  the  second  degree,  under  all  possible  circum- 
stances, 18  a  higher  crime  than  man-slaugbter.  This  proves 
that  the  Legislature  have  paid  very  little  attention  to  the 
maximum  punishment,  thinking,  no  doubt,  that  the  huma- 
nity of  the  jury  would  apply  the  corrective,  and  it  is  there- 
fore unsafe  to  permit  that  circumstance  to  have  much  weight 
with  us.  In  point  of  fact,  we  shall  find  that  the  cases  in- 
cluded in  the  third  section,  by  this  construction,  are  all  of 
the  highest  grade  in  the  scale  of  guilt;  and  those  excluded, 
of  a  milder  character;  some  of  them,  indeed,  of  such  a  cha- 
racter, as  to  render  it  very  improbable  the  LiCgislature  could 
have  intended  to  punish  them  by  the  loss  of  liberty,  and 
deportation  beyond  the  limits  of  the  United  States. 

Upon  the  whole»^herefore,  lam  prepared  to  over-rule 
our  former  decisions,  as  to  both  Sections  of  this  Law.  But 
if  any  rigid  principle  of  construction,  if  any  adherence  to 
the  letter  of  the  Law,  if  any  supposed  severity,  or  inappli- 
cability of  punishment,  hinders  us  from  doing  this  in  rela- 
tion to  the  ^rst  section,  let  us  not,  in  a  doubtful  case,  where 
the  terms  used  are  so  general  and  obscure,  the  intention 
of  the  Legislature,  to  say  the  least  of  it,  not  clearly  ex- 
pressed, against  the  prisoner,  and  the  punishment  so  harsh 
and  uncongenial  to  the  spirit  of  our  people,  and  their  insti- 
tutions; let  us  not,  I  say,  extend  this  third  section  any  fur- 
ther than  we  are  absolutely  compelled  to  do,  by  the  prin- 
ciples of  the  Common  Law,  applied  to  the  construction  of 
Penal  Statutes.  My  brother  BoxUdiny  I  think,  has  clearly 
shewn  that  we  shall  do  no  violence  to  these  principles,  if 
we  take  this  course,  but  the  contrary;  and,  referring  to  his 
argument  on  this  point,  as  well  as  on  several  others  I  have 
purposely  omitted,  I  conclude  by  reiterating  my  decided 
conviction  that  the  Writ  of  Error  applied  for  in  this  Case, 
ought  to  be  awarded  for  the  third  reason  assigned  in  the 
petition. 
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Pbesent — Stuarty 

Srockenbroughf 

Smithy 

Mltny 

DadCy 

O.  Parker^ 

Saundersy 

Semplcy 

R.  B.  Parkery  ^ 

BarbouTy  ^ 


>  Judges. 


Th6  Commonwealth 

V. 

John  Callaghan  and  John  Holloway. 

A  Gorrapt  agreenient  between  two  JutUoes  of  the  Peace,  A.  ant!  B.  to  the  ful- 
lowiog  effect :  that  A.  wQl  vote  for  C.  as  Ikiromisaioner  of  the  Beveoue,  m  con- 
tideratioa,  that  B.  will  vote  tor  D.  as  (^lerk  ;  and  that  B.  will  tote  tor  D.  as 
Clerk,  in  consideration  that  A.  will  vote  for  C.  as  Coromissioner  of  the  Reve- 
DQe,  and  ihe  actoal  Toting  of  the  said  two  Justices,  in  pursuance  of  said  cor- 
rupt amement,  is  not  an  offence  within  the  Sutute,  against  buying  and  sel- 
Ibg  offices,  because  the  corrupt  bargai*  s  and  sales  prohibited  by  that  Su- 
tute, are  those  by  which  thr  party  baipihiing  or  selling  is  to  receive  some 
profit  or  some  assurance  of  profit  dh^eOly  or  Indirectly  to  himself. 

But  such  a  corrupt  agreement,  (and  the  eseoutioo  of  it,)  is  a  misdemeanor  at 
Common  Law,  for  which  an  loformation  or  Indictment  will  lie. 

This  was  a  Case  adjourned  by  the  Superior  Court  of  Law 
of  Alleghany  county.  The  Case  itself  is  fully  set  forth  in 
the  following  opinion  of  the  General  Court,  delivered  by 
Barbouvy  J. 

This  18  an  adjourned  Case  from  the  Superior  Court  of 
J^aw  for  the  county  of  Alleghany. 

It  was  an  Information  filed  against  Cal/afi^han  and  Hol^ 
lowaj/f  two  of  the  Justices  of  Alleghany,  alledging  in  sub- 
stance the  following  charge:  that  at  a  Court  held  for  the 
county  of  Alleghany^  there  was  an  election  for  the  office 
of  Commissiooer  of  the  Revenue,  and  of  Clerk  of  said 
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Court,  when  the  Defendants  were  both  present,  and  acting 
in  their  official  character  as  Magistrates,  in  voting  in  said 
election;  that  the  Defendant  Callaghan^  in  said  election 
for  Commissioner  of  the  Revenue,  wickedly  and  corruptly- 
agreed  to  vote,  and,  in  pursuance  of  said  corrupt  agree- 
ment, did  vote  for  a  certain  fV  G.  HoUoway^  to  be  said 
Commissioner,  in  consideration  of  the  promise  of  the  De- 
fendant HoUowayy  that  he  would  vote  for  a  certain  Oliver 
Callaghan  to  be  Clerk  of  said  Court:  and  that  the  Defen- 
dant Holloway  in  the  said  election  of  Clerk,  wickedly  and 
corruptly  agreed  to  vote,  and  in  pursuance  of  said  corrupt 
agreement,  did  vote  for  a  certain  Oliver  Callaghan  to  be 
said  Clerk«  in  consideration  of  the  promise  of  the  Defen- 
dant Callaghan^  that  he  would  vote  for  the  aforesaid   fV, 

0.  Holloway f  to  be  Commissioner.  To  this  Information, 
the  Defendants  demurred  s^enerally,  and  there  was  a  join- 
der in  the  demurrer  The  Superior  Court  of  Law  of  Al- 
leghany, with  the  assent  of  the  Defendants,  adjourned  for 
novelty  and  difficulty,  to  this  Court,  the  questions  of  Law 
arising  upon  the  demurrer  to  the  Information,  and  particu- 
larly the  following,  viz: 

1.  Is  there  any  offence  stated  in  said  Information,  for 
which  an  Information  or  Indictment  will  lie? 

2.  Is  the  offisnce  charged  in  the  said  Information,  within 
the  true  intent  and  meaning  of  the  Act  of  the  General  As- 
sembly, entitled  "An  Act,*  against  buying  and  selling  offi- 
ces," passed  October  19th  1792,  in  page  559,  1st  vol.  Bev. 
Code  of  1819  ? 

3.  If  the  offence  be  within  the  said  Act,  is  the  Informa- 
tion filed  in  this  Case,  a  good  and  sufficient  Information? 

The  first  and  second  questions,  for  the  sake  of  conve- 
nience, will  be  considered  together. 

It  is  proper  to  premise,  that  a  general  demurrer  admits 
the  truth  of  all  facts  which  are  well  pleaded;  there  being 
such  a  demurrer  in  this  Case,  and  the  Information  distinctly 
alledging  that  the  Defendants,  in  giving  their  votes  res-  - 
pectively,  acted  wickedly  and  corruptly,  such  wicked  and 
corrupt  motive  will  be  considered  throughout,  as  forming  a 
part  of  the  Case. 

The  Court  are  unanimously  of  opinion,  that  the  Case  as 
stated  in  the  Information,  is  not  within  the  true  intent  and 
meaning  of  the  Act  of  Assembly,  referred  to  in  the  second 
question. ,    That  Act  embraces  two  descriptions  of  Cases, 

1.  The  sale  of  an  office,  or  the  deputation  of  an  office; 
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2.  The  giving  a  vote  in  appointing  to  an  office,  or  the  de- 
putation of  office.  It  would  be  within  the  latter  description 
that  this  Case  would  fall,  if  within  either;  but  the  Court 
are  decidedly  of  opinion,  that  this  Case  does  not  fall  within 
this  description,  because  the  plain  construction  of  the  Sta- 
tute is,  that  the  penalties  which  it  denounces,  are  incurred 
only  by  those,  who  receive  or  take,  either  directly  or  in- 
directly, any  money,  profit,  &c.  or  the  promise  to  have 
any  money,  profit,  &c.  to  their  (ywn  use,  or  for  their  own 
benefit.  In  this  case,  it  appears  from  the  Information, 
that  the  promise  of  each  of  the  Defendants  to  the  other, 
which  constituted  the  consideration  of  the  vote  of  that 
other,  and  the  vote  given  in  consequence  of  such  promise, 
enured,  not  to  the  benefit  of  the  Defendants  or  either  of 
them,  but  to  the  benefit  of  others.  If  indeed,  it  had  been 
alledged  in  the  Information,  that  the  persons  for  whom  the 
votes  were  given,  were,  if  elected,  to  have  held  them,  up-^ 
on  any  agreement,  that  the  Defendants  should,  in  any  de- 
gree, participate  in  their  profits,  or  receive  from  the  holders 
of  them,  any  benefit  or  advantage,  the  case  would  have 
been  different,  for  then  the  Defendants  would  have  received 
a  profit  indirectly i  and  thus  would  have  fallen  within  ihe 
Statute;  but,  there  is  no  such  allegation. 

The  Court  being  thus  of  opinion,  that  this  Case  was  not 
embraced  by  the  Statute:  but  at  the  same  time  considering, 
that  that  system  of  Criminal  Jurisprudence,  must  be  essen- 
tially defective,  which  had  provided  no  punishment  for  acts 
such  as  are  charged  in  the  Information,  and  which  merit 
the  reprehension  of  all  good  men,  were  led  to  enquire, 
whether  the  acts  charged  in  the  Information,  did  not  con- 
stitute an  offence  at  Common  Law;  and  they  are  of  opinion, 
that  they  do. 

In  relation  to  those  offences  which  rise  to  the  grade  of 
Felony,  there  is  usually,  particularly  in  the  designation  of 
them  by  name,  an  accuracy  in  the  definition;  as  ior  exam- 
ple. Murder,  Burglary,  Arson,  &c.  in  each,  of  which,  the 
term  ex  vi  terminiy  imports  the  constituent  of  the  offence; 
but  in  the  general  classification  of  crimes,  whatever  is  not 
Febny,  is  Misdemeanor.  In  relation  to  these,  then,  they 
are  not  only  numerous,  but  indefinitely  diversified,  com- 
prehending every  act  which,  whilst  it  falls  below  the  grade 
of  felony,  is  either,  the  omission  of  something  commanded^ 
or  the  commission  of  something  prohibited  by  Law.  As  to 
these,  tbeXaw  can  do  no  more  than  lay  down  general  prio- 
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ciples;  and  it  belongs  to  the  Courts  of  the  country,  to  ap- 
ply those  principles  to  the  particular  cases. as  they  occur, 
and  to  decide  whether  they  are,  or  are  not,  embraced  by 
them.  Thus  the  Law,  as  a  general  proposition,  prohibits 
the  doing  of  any  act,  which  is  contra  bonos  mores.  The 
particular  acts  which  come  up  to  this  description,  it  is  im- 
possible to  include  in  any  precise  enumeration;  they  must 
be  decided  as  they  occur,  by  applying  this  principle  to 
them  as  a  standard.  Thus  again,  it  is  now  established  as 
a  principle,  that  the  incitement  to  commit  a  crime,  is  itself 
criminal,  under  some  circumstances.  6  Eastj  464;  2  East y 
5.  As  for  example,  the  mere  attempt  to  stifle  eTidence, 
though  the  persuasion  should  not  succeed.  Cases  of  this 
kind  may  be  as  various,  as  the  varying  combinations  of 
circumstances. 

To  come  niore  immediately  to  the  present  Case,  we  hold 
it  to  be  a  sound  doctrine,  that  the  acceptance  of  every  of- 
fice, implies  the  tacit  agreement  on  the  part  of  the  incum- 
bent, that  he  will  execute  its  duties  with  diligence  and  fi- 
delity. 5  Bac.  Jibr.  210,  Offices  and  Officers  Let.  M. 
We  hold  it  to  be  an  equally  sound  doctrine,  that  all  officers 
are  punishable  for  corruption  and  oppressive  proceedings, 
according  to  the  nature  and  heinousness  of  the  offence, 
either  by  Indictment,  Attachment,  Action  at  the  suit  of 
the  party  grieved,  loss  of  their  offices,  &£c.  5.  Bac.  Mr. 
212,  Letter  N. 

And  further,  that  all  wilful  breaches  of  the  duty  of  an 
office,  are  forfeitures  of  it,  and  also  punishable  by  fine,  (Co. 
Litt.  233,  234,)  because  every  Office  is  instituted,  not  for 
the  sake  of  the  officer,  but  for  the  good  of  another  or  oth? 
ers:  and  therefore,  he  who  neglects  or  refuses  to  answer  the 
end  for  which  his  office  was  ordained,  should  give  way  to  oth- 
ers, and  be  punished  for  his  neglect  or  oppressive  execution. 

Let  us  apply  these  principles  to  the  prese^pt  Case.  - 
The  Defendants  were  Justices  of  the  Peace,  and  as  such, 
Iield  an  office  of  high  trust  and  confidence:  In  that  cha- 
racter^  they  were  called  upon  to  vote  for  others,  for  offi- 
ces, also  implying  trust  and  confidence:  Their  duty  re- 
quired them  to  vote  in  reference  only  to  the  merit  and 
Sualilicationsof  the  officers;  and  yet  upon  the  pleadings  in 
lis  Case,  it  appears,  that  they  wickedly  and  corruptly  vio- 
lated their  duty,  and  betrayed  the  confidence  reposed  in 
them,  by  voting  under  the  influence  of  a  corrupt  bargain, 
or  reciprocal  promise,  by  which  they  had  come  under  a 
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reciprocal  oblig^ation  to  vote  respectively  for  a  particular 
j^erson,  no  matter  how  inferior  the  qualifications  to  their 
competitors.  It  would  seem,  then,  upon  these  general  prin- 
ciples, that  the  offence  in  the  Information  is  indictable  at 
Common  Law.'  But,  there  are  authorities  which  apply  par* 
ticularly  to  the  case  of  Justices.  In  1  Bl  Com,  354,  n. 
17,  Christian;  it  is  said,  if  a  Magistrate  abuse  his  author!* 
ty  from  corrupt  motives,  he  is  punishable  criminally  by 
Indictment  or  Information.  '^ 

Again,  where  Magistrates  have  acted  partially,  mali- 
ciously or  corruptly,  they  are  liable  to  an  Indictment. 
1  Tirm  Rep.  692;  1  Burr.  556;  3  Burr.  1317,  1716, 
1786;  1  PFiis.  7.  An  instance  of  their  acting  partially,  is 
that  of  their  refusing  a  license  from  motives  of  partiality, 
the  form  of  the  Indictment  for  which  is  given  in  2  Chitty^a 
Crim.  Lawj  253. 

We  are  then  of  opinion,  for  the  reasons,  and  upon  the 
authorities  aforesaid,  that  the  offence  stated  in  the  Informa- 
tion, is  a  misdemeanor  at  Common  Law,  for  which  an  In- 
formation will  lie,  but  that  it  is  not  within  the  Statute  re- 
ferred to. 

In  answer  to  the  3d  question,  we  are  of  opinion,  that 
the  Information  is  a  good  and  sufficient  one. 

All  which  is  ordered  to  be  certified  to  the  Superior 
Court  of  Law  for  Alleghany  county. 
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The  Commonwealth 

V. 

John  Bryant^  alias  John  Hopkins. 

A  convict  in  Um  Penitentiary,  against  whom  an  Information  is  filed  in  the  Sti«  ^ 
perior  Court  of  Law  for  Henrico  under  the  1 6th  section  ot'  the  Penitentiary  * 
Aec,  chamd  with  having  been  received  a  second  time  into  that  prison  f(ir  a 

^  second  ofience,  may,  on  his  being  identified  eiilier  by  verdict  or  by  conft  s- 
sion,  be  sentenced  by  the  taid  C'oiirt,  to  a  portion  of  confinement  in  the 
toUiary  cetlt. 

An  Information  was  filed  in  the  Superior  Court  of  Law  - 
for  Henrico,  under  the  1 6th  section  of  the  Penitentiary 
Act,  against  the  prisoner.  It  fiet  forth,  that  the  prisoner, 
now  a  convict  in  the  Penitentiary,  was  convicted  in  April 
1824,  by  the  Superior  Court  of  Law  for  Rockbridge  coun- 
ty, of  horse-stealing,  and  sentenced  to  five  years  confine* 
ment  in  the  Penitentiary-house,  and  received  there  in  pur- 
suance of  the  said  sentence:  that  afterwards,  having  es- 
caped, he  committed  another  ofience,  namely  grand  larce- 
ny, which,  by  the  Laws  of  the  Commonwealth,  if  there 
bad  been  no  such  previous  conviction,  might  have  been 
punished  with  confinement  for  less  than  five  years,  and 
that  for  the  said  ofience,  he  was  convicted  in  October, 
1824,  before  the  Superior  Court  of  Law  for  Nelson  coun- 
ty, and  sentenced  to  a  confinement  of  three  years  in  the 
Penitentiary-house,  and  received  there  in  pursuance  of  the 
said  last  mentioned  sentence:  It  makes  profert  of  the  seve- 
ral records  of  conviction,  and  avers,  that  the  said  convict, 
on  his  last  trial  before  the  Court  of  Nelson,  had  not  been 
sentenced  to  the  punishment  prescribed  by  Law,  for  such 
second  conviction,  and  that  the  question  of  his  former  con- 
viction before  the  Court  at  Rockbridge,  had  not  been  made 
and  decided  on  the  last  trial  in  Nelson:  It  averred,  that  the 
prisoner  is  the  same  identical  person  mentioned  in  each 
of  the  said  records  of  conviction,  and  concluded  with  pray- 
ing the  judgment  of  the  Court  on  the  premises. 

The  prisoner  being  set  to  the  bar,  and  required  to  Say 
whether  he  is  the  same  person  mentioned  in  each  of  the 
said  records  of  conviction,  acknowledged,  after  being  duly 
cautioned,  that  he  was  the  same  person,  and  thereupon,  a 
jury  being  sworn  to  ascertain  the  term  of  his  imprison- 
ment in  the  Penitentiary-house,  did  ascertain  it  by  their 
verdict,  to  be  ten  years. 
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The  Court,  doiDibting  whether  it  had  any  power  to  sen- 
tence the  said  prisoner  to  any  portion  of  confinement  ia 
the  Solitary  Cells  of  the  Penitentiary,  referred  that  ques- 
tion to  the  General  Court. 

After  .a  conference  by  the  Judges  on  the  subject,  Brock^ 
enhroughj  J.  now  delivered  the  following  opinion  of  the 
Court: 

The  prisoner  was  charged,  before  the  Superior  Court  of 
Law  for  Henrico  county,  under  the  16th  section  (a)  of  the 
Penitentiary  Act,  as  being  a  second  time  convicted  of  a  fe- 
lony, and  in  pursuance  of  such  second  sentence,  with  having 
been  received  into  the  Penitentiary.  Being  required  to 
say  whether  he  was  the  same  person  mentioned  in  each  of 
the  records  of  conviction  set  forth  in  the  Information,  he, 
in  open  Court,  acknowledged  that  he  was  the  same  person. 
A  jury  being  thereupon  impannelled  and  sworn,  to  ascer- 
tain the  term  of  his  imprisonment  in  the  Public  Jail  and 
Penitentiary,  did  ascertain  it  to  be  ten  years.  The  Court 
doubting  whether  it  had  any  power  to  sentence  him  to  any 
portion  of  confinement  in  the  Solitary  Cells  thereof,  ad- 
journed that  question  to  this  Court,  for  its  decision. 

This  Court  is  of  opinion,  that  the  12th  secuon(flf)  of  the 
Act  which  directs  that  '*  the  Court  shall  ascertain,  in  their 
sentence,  the  time  of  confinement  in  the  Solitary  Cells," 
applies  to  all  convictions  provided  for  by  every  other  sec- 
tion of  the  Act.  If  the  Superior  Court  of  Law  for  Nelson 
county,  before  whom  this  prisoner  was  convicted  of  a  se- 
cond ofience,  had  been  apprised  of  his  having  been  before - 
convicted  and  sentenced  to  the  Penitentiary,  and  if  he  had 
been  there  proceeded  against  for  this  second  ofience,  as  he 
well  might,  under  the  14th  section  (a)  of  the  Act,  it  would 
iiave  been  the  duty  of  that  Court  to  have  applied  to  the 
Case  the  rule  prescribed  by  the  12th  section,  as  to  confine- 
ment in  the  Solitary  Cells. 

The  Superior  Court  of  Nelson  having  failed  to  adjudge 
him  to  receive  the  punishment  prescribed  for  a  second  of- 
fence, it  became  the  duty  of  the  Superior  Court  of  Henrico 
to  proceed  against  him  conformably  to  the  directions  of  the 
16th  section  o(  the  Act;  and  that  section  directs,  that  the 


(a)  X  Rev.  Codet^  1819,  p.  619,  620. 
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said  Court  **  shall  pronounce  sentence  upon  the  said  con- 
rictf  of  confinement  in  the  said  Jail  and  Penitentiary-house, 
as  is  herein  provided/'  Whatever  judgment,  then,  the 
Court  of  Nelson  ought  to  have  rendered,  if  the  whole  Case 
had  been  before  it,  ought  now  to  be  rendered  by  the  Supe- 
rior Court  of  Henrico. 

This  Court  doth  therefore  decide,  "  that  the  Superior 
Court  of  Law  for  Henrico  county,  has  power  to  sentence 
the  said  John  Bryant^  otherwise  called  John  Hopkins,  to 
a  portion  of  confinement  in  the  Solitary  Cells  of  the  Pub- 
lic Jail  and  Penitentiary-house."  Which  is  ordered  to  be 
certified  to  the  said  Superior  Court 


The  Commonwealth  v.  Georgb  Ryan. 

The  54Ui  seetion  of  Uie  Penhentiafy  Act,  preteribes  a  puoisbment  for  eoDviott 
etcafring  from  Uiat  prisoo :  the  punJBhment  consists  in  such  additional  con* 
fineroent  and  hard  labor,  agreeably  to  the  directions  of  the  Act,  and  such 
addidooal  corporal  puoisbroent  not  extending  to  life  or  limb,  as  the  Court 
(Henrico)  before  whom  such  person  shall  be  convicted  of  said  escapes  shall, 
m  the  exercise  of  a  sound  discretion,  adjudge  and  direct. 

The  proceeding  against  such  convicts  for  escapes,  must  be  by  Indictment. 

This  was  a  Case  adjourned  to  this  Court  by  the  Superior 
Court  of  Law  for  Henrico  county.  The  Case  is  fully  stated 
in. the  following  opinion  of  the  Court  delivered  by  Brock' 
enbroughy  J. 

The  prisoner,  who  is  a  convict  in  the  Penitentiary,  was 
reported  by  the  Superintendent  of  that  institution,  to  the 
Superior  Court  of  Law  for  Henrico  county,  as  having  es- 
caped from  that  prison  on  the  17th  September^  1824,  and 
being  apprehended  and  brought  back  to  it  on  the  10th  De^ 
cember  following:  The  prisoner  having  been  brought  into 
Court,  and  the  Court  doubting  whether  the  Act  of  Assem- 
bly prescribes  any  additional  confinement  as  a  punishment 
for  such  an  escape,  or  whether  it  vests  a  discretionary  pow- 
er in  the  Court,  to  sentence  a  convict,  for  such  escape,  to 
an  additional  corporal  punishment  not  extending  to  life  or 
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limb;  and  believing  that  the  fact  of  such  escape  must  be 
tried  by  a  jury,  yet  doubting  whether  a  convict  so  escaping 
is  to  be  proceeded  against  by  Information,  as  prescribed 
by  the  sixteenth  section  of  the  Penitentiary  Law,  submit- 
ted the  following  questions  to  this  Court  for  its  adjudica- 
tion. 

1.  Does  the  54th  section  (1  Rev.  Codey  629,)  or  any 
other  section  of  the  Act,  entitled  ^*  An  Act,  to  reduce  into 
one  the  several  Acts  and  parts  of  Acts,  for  establishing  a 
Penitentiary-house,  and  for- the  punishment  of  crimes,'^  or 

^any  other  Act  or  Law,  prescribe  any  punishment  for  con- 
victs sentenced  to  confinement  in  the  said  Penitentiary- 
house,  for  escaping  therefrom,  and  if  any,  what  is  it  ? 

2.  If  any  punishment  be  prescribed,  how  are  such  con- 
victs to  be  proceeded  against  in  this  Court  ?  Does  the  16th 
section  of  the  Act  last  recited,  apply  to  such  cases  ? 

By  the  Common  Law,  the  oiSence  of  prison-breaking- 
was  deeined  in  all  cases  a  felony,  but  by  the  Statute  passed 
in  1794,  which  seems  to  have  been  copied  from  an  old 
English  Statute,  it  was  enacted  that  no  prisoner  shall  have 
judgment  o^  life  or  member  for  breaking  of  prison,  except 
the  catise  for  which  he  was  taken  and  imprisoned,  did  re- 
quire such  judgment,  if  he  had  been  convict  thereupon. 
oy  the  Common  Law,  then,  as  modified  by  this  Act,  if  a 
person  is  actually  committed  to  Jail  for  any  treason  or  fe« 
lony,  for  which,  if  convicted,  he  might  be  sentenced  to  loss 
of  life  or  member,  and  breaks  his  prison,  he  is  a  felon;  but 
if  he  is  confined  for  an  inferior  offence,  he  is  still  punishable 
for  a  high  misdemesnor,  by  fine  and  imprisonment. 

When  the  Legislature  changed  the  punishment  of  offen* 
ders,  and  passed  the  Penitentiary  Act,  they  found  it  neces- 
sary to  provide  a  peculiar  punishment  for  the  offence  of 
escaping  therefrom:  the  punishment  of  fine  and  imprison- 
ment in  the  Common  Jail  was  not  thought  to  be  adequate 
to  the  offence  of  breaking  from  the  Penitentiary  building. 
They  therefore  passed  the  54th  section  of  this  Law,  which 
enacts  that  prisoners  escaping  shall,  on  conviction,  "  suf- 
fer sMch  additional  confinement  and  hard  labor,  agreeably 
to  the  directions  of  this  Act,  and  shall  also  suffer  such  ad- 
ditional corporal  punishment,  not  extending  to  life  or  limb, 
as  the  Court  shall  adjudge  and  direct.''  The  doubt  in  this 
case  arises  from  the  expression,  ^^  agreeably  to  the  direc- 
tions of  this  Act."  There  is  no  other  part  of  the  Act  which 
prescribes  the  quantum  of  additional  confinement  and  hard 
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labor.  But  we  think  it  clear,  that  the  section  vests  a  power 
in  the  Court  before  which  the  conviction  takes  place,  to 
inflict  such  additional  confinement  and  hard  labor  as  the  said 
Court  shall,  in  the  exercise  of  a  sound  discretion,  think 
proper  to  inflict.  But  in  what  prison  shall  he  suffer  this 
additional  confinement  and  hard  labor?  That  must  be 
"agreeably  to  the  provisions  of  this  Act,^^  and  as  there  is 
no  other  prison  in  the  Commonwealth  except  the  Peniten- 
tiary, in  which  hard  labor  is  prescribed  as  part  of  the  pu* 
nishment,  either  by  this  Law  or  any  other,  it  necessarily 
follows,  that  the  additional  confinement  and  hard  labor 
must  be  suffered  in  the  Penitentiary-house,  and  that  the 
same  prescription  of  solitude,  and  low  and  coarse  diet  must 
take  place  in  these  cases,  as  is  directed  "agreeably  to  the 
directions  of  the  Act,"  in  the  case  of  convicts  sent  there 
for  the  commission  of  other  crimes. 

The  55th  section  of  the  Act,  directs  that  the  trial  of  pri- 
soners escaping  from  the  Penitentiary,  shall  be  had  before 
the  Superior  Court  of  Henrico,  but  it  does  not  direct  how 
they  shall  be  proceeded  against.  It  is  obvious,  that  the 
16th  section  of  the  Law  does  not  apply  to  such  cases.  The~ 
remedy  there  provided,  applies  only  to  the  cases^f  per- 
sons received  into  the  Penitentiary,  they  having  been  a 
second  or  a  third  time  convicted,  and  sentenced  to  confine- 
ment therein. 

An  Information  can  hardly  be  deemed  a  proper  remedy 
in  this  Case,  because  none  can  be  filed,  except  upon  a  pre- 
vious Rule  served  on  the  party,  giving  him  a  day  to  shew 
cause  why  it  should  not  be  filed.  To  serve  such  a  Rule 
on  a  prisoner,  who  is  already  in  the  Penitentiary-house, 
would  seem  to  be  useless.  The  remedy  by  Indictment 
seems  to  be  the  only  proper  mode  by  which  the  prisoner 
can  be  put  on  his  trial  for  such  escape. 

This  Court,  therefore,  doth  for  these  reasons,  unanimous- 
ly decide: 

1.  That  the  54th  section  of  the  Act^  entitled,  "An  Act 
to  reduce  into  one  the  several  Acts,  and  parts  of  Acts,  for 
establishing  a  Penitentiary-house,  and  for  the  punishment 
of  crimes/'  does  prescribe  a  punishment  for  convicts  in  the 
Penitentiary  escaping  therefrom :  and  that  that  punishment 
consists  in  such  additional  confinement  and  hard  labour, 
agreeably  to  the  directions  of  the  Penitentiary  Law,  and 
such  additional  corporal  punishment,  not  extending  to  life 
or  limb^  as  the  Court,  before  whom  such  convicts  shall  be 


Digitized  by 


Google 


470  JUNE  TERM,  1825. 

convicted  for  said  escapes,  shall,  in  the  exercise  of  a  sound 
discretion,  adjudge  and  direct 

2.  That  the  convicts  so  escaping  cannot  be  proceeded 
against  in  the  mode  prescribed  by  the  16th  section  of  the 
said  recited  Act,  but  must  be  proceeded  against  by  Indict* 
ment. 

All  which  is  ordered  to  be  certified. 


The  Commonwealth  v.  Aaron  Oourd^  Junior. 

The  adjoarnment  of  a  Ckmrt,  witboat  awarding  any  proeeas,  on  an  Tndietment 
found  by  the  Grand  Juiy^  U  no  dUcontimtance  of  the  Proseeation. 

The  Defendant  was  indicted  at  the  Superior  Court  of 
Law  held  for  Grayson  county,  on  the  17th  May,  1824,  for 
an  assault  and  battery,  and  a  Summons  was  issued,  return* 
able  to  the  next  Term.  The  Summons  was  executed.  At 
the  next  Term,  which  was  held  on  the  18th  October,  1824, 
the  Defendant  did  not  appear,  nor  was  any  order  made  by 
the  Court,  directing  the  process  of  Venire  Facias^  Capias^ 
or  any  other,  to  be  issued,  and  none  was  issued.  None  of 
the  Causes  on  the  Docket  were  called  for  trial  at  that  Term, 
except  a  Case  of  felony,  which  was  tried.  All  the  other 
Causes  on  the  Docket,  including  this,  were,  by  a  General 
Order,  continued  to  the  next  Term.  At  the  next  Term, 
in  May,  1825,  the  Defendant  appeared,  and,  by  his  Attor- 
ney, moved  the  Court  to  strike  this  Cause  from  the  Docket, ' 
on  the  ground  of  discontinuance;  whereupon,  the  Court 
adjourned  to  the  Grenerai  Court  this  question:  ^<  Has  a 
discontinuance  occurred,  under  the  facts  above  stated,  or 
not.>'' 

Per  Curiam*     *'  Under  the  facts  stated  by  the  Superior 
Court  of  Law  for  Grayson  county,  this  Court  doth.unani* 
mously  decide,  that  no  discontinuance  has  occurred  of  the  ^ 
prosecution  therein  set  forth."     Which  is  ordered  to  be 
certified. 

See  Pitman  HilPs  and  Fiarner^s  Cases;  ante,  p.  61, 62. 
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Francis  Wells^  qui  tam,  &c.  Vi  James  Garland.^ 

Kan  Attorney  fttLaw,  b&Ting  recovered  a  jodnnenl  for  hit  Client,  and  having 
■ued  oat  an  executioo,  then  agrve  with  the  debtor  to  forbear  the  eollection  oi 
the  debt  for  several  months,  in  cpnsideration  of  the  debtor**  giving  hifn 
(the  Attorney)  his  bond,  seoored  by  a  deed  of  trust,  for  the  payment  of  the 
debty  with  more  than  legal  interest,  at  a  future  day  ;  this  4s  usury  in  the  At- 
torney, and  he  may  be  prosecuted  by  Information,  under  the  second  section 
of  the  Act  against  awry,  although  the  debt  so  fiirbome  was  not  his  own, 
but  his  Client's,  and  although  he  might  not  legcUhf  exercise  the  controul 
which  he  did,  over  his  Client^  execution 

In  an  InformatTon,  qui  tarHf  brought  to  recover  the  pcnaltar  prescribed  by  the 
Act  against  usury,  the  verdict  being  for  the  Plaintiff,  ouj^t  not  to  assess  the 
Defendant's  amercement,  but  ought  merely  to  find  the  Defendant  gqiky  of 
having  lent,  or  forborne  a  certain  sum,  in  manner  and  form  as  in  the  Infor- 
mation charged,  and,  then,  it  devolves  on  the  Court  to  render  judgment  for 
double  the  sum  so  ascertained. 

But  the  assessment  of  the  amercement  is  merely  informal,  and  that  part  of 
the  verdict  may  be  rejected  as  surplusage. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  the  county  of  Henry. 

The  Case  itself,  is  fully  set  forth  in  the  following  opinion 
of  the  Court,  which  was  delivered  by  Dade,  J. 

This  is  an  Information,  qui  tam^  filed  by  the  Attorney 
for  the  Commonwealth,  prosecuting  in  the  Superior  Court 
of  Law  for  the  county  of  Henry,  at  the  instance  of  Francis 
Wells,  against  James  Garland^  an  Attorney  practising  in 
the  County  Court  of  Henry,  to  recover  the  penalty  annex- 
ed to  the  offence  of  usury,  by  the  second  section  of  the  Act 
of  Assembly,  entitled,  "An  Act  to  reduce  into  one  Act, 
the  several  Acts  against  usury.  *'(a)  The  Defendant,  as 
Attorney  for  one  Ishatn  Petty ^  had  brought  a  suit  against 
one  Thomas  Wells,  had  prosecuted  it  to  judgment,  and  the 
Defendant  had  given  a  forthcoming-bond,  which,  on  the 
16th  of  August,  1820,  amounted  to  |I46  50}  cents,  inclu- 
ding principal,  interest,  and  costs.  On  that  day,  an  agree- 
ment  was  entered  into  between  the  said  Thomas  Wiells 
and  the  Defendant  Oar  land,  that  Garland  should  forbear 
the  collection  of  the  debt  due  on  the  said  forthcoming-bond,  \ 
until  some  time  in  the  month  of  December  following,  and 
that  in  consideration  of  such  forbearance,  Wells  should  exe- 


*  Absent,  Smithy  J.  for  the  remainder  of  the  Term, 
(a)  1  Btv.  CqA  of  1819,  p.  374. 
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cute  his  bond  to  Garland  for  $  65,  payable  in  Decembert 
as  aforesaid,  and  should  secure  the  payment  thereof  by  a 
deed  of  trust  on  his  land,  to  one  Bice  Garlands  as  trustee. 
This  contract  was  executed,  and  in  due  time  the  $65  were 
paid  to  Garland,  These  facts  are  all  set  out  in  the  Infor* 
mation,  to  which  the  Defendant  pleaded  ^'not  guilty,'^  and 
a  jury  haying  been  sworn  to  try  the  issuci  found  the  De* 
fendant  '^guilty  in  manner  and  form  as  in  the  said  Infor- 
mation is  suledged,"  and  they  assessed  his  fine  to  $  92  80 
cents. 

The  Defendant  moved  in  arrest  of  judgment:    1.  That 
the  offence  stated  in  the  Information,  does  not  in  Law  con-  ' 
stitute  usury.     2.  That  no  loan  of  money,  or  forbearance 
of  a  debt  due  the  Defendant,  is  charged  in  the  said  Infor- 
mation. 

"And  the  Court  being  of  opinion,  that  there  was  diflS- 
culty  in  rendering  judgment  in  the  Case,  by  the  consent 
of  the  parties,  ordered  that  the  same  be  adjourned  to  the 
General  Court,  for  their  advice  and  opinion." 

The  principal  question  in  this  Case,  is,  whether  the  con- 
tract, as  set  forth  in  the  Information,  as  above  stated,  be 
usurious.  The  second  objection  discloses  the  Defendant's 
idea  of  the  inapplicability  of  the  Law  against  usury  to  his 
Case.  He  seems  to  have  supposed,  that  as  originally  the 
debt  forborne  was  not  his  own,  but  one  due  to  his  Client^ 
whereof  he  had  the  collection,  that,  therefore,  he  is  not 
within  the  Act.  It  is  not  necessary  to  enquire,  whatcon- 
troul  the  Defendant  might  legally  exercise  over  the  debt 
due  by  Wells  to  Petty,  The  Court  has  nothing  to  do 
with  the  relation  between  Garland  and  his  Client.  The 
fact  is,  that  the  debt  of  $46  50)  cents,  was  due  from 
Welh,  that  by  agreement  between  him  and  Garland^  this 
debt  was  forborne  from  the  16th  of  August  until  the  month 
of  December,  upon  consideration  of  Oarland^s  receiving 
an  interest  vastly  beyond  that  allowed  by  Law;  that  Gar- 
land^  by  taking  fFells^s  bond  to  himself,  made  the  debt  his 
own,  and  did  actually  receive  the  excessive  interest  It  is 
needless  to  enquire,  whether  the  money  which  a  man  loans 
on  usurious  interest,  be  his  own  or  another's,  so  that  the . 
debt  be  to  hitnself,  and  for  his  own  benefit.  Although 
TFells  might  have  been  deceived  in  supposing  himself  re- 
leased from  his  responsibility  to  Petty,  by  giving  his  bond 
to  Garland,  yet  in  contemplation  of  himself  and  Garland, 
the  debt  which  he  created  by  giving  this  bond,  was  the 
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same  which  he  had  owed  to  Petty,  and  it  was  certainly 
for  the  forbearance  of  this  debt,  now  transferred  to  Gar- 
land,  so  far  as  that  could  be  done  by  the  consent  of  those 
parties^  (and  that  consent  was  competent  to  create  a  debt 
to  Oarlandy  whether  it  extinguished  Petty* s  or  not,)  that 
the  usurious  interest  was  received.  There  is  then  no  pre- 
tence that  the  debt  forborne  was  not  Garland's  own  debt, 
and  it  would  be  glying  him  the  benefit  of  his  own  wrong, 
to  allow  him  to  excuse  himself,  by  alledging  that  the  debt 
which  he  had  forborne,  was  the  misapplied  funds  of  his 
Client.  Some  doubt  was  suggested  as  to  the  propriety  of 
rendering  judgment  on  this  verdict,  which  has  erroneously 
assumed  to  assess  the  Defendant's  amercement.  All  that 
the  jury  should  have  done,  was  to  have  found  the  Defen-* 
dant  guilty  of  having  forborne  a  certain  sum,  in  manner 
and  form  as  in  the  Information  charged,  and  then  it  would 
have  devolved  on  the  Court  to  render  judgment  for  double 
the  sum  so  ascertained.  But,  in  this  particular,  the  ver-*. 
diet  in:  this  Case  is  only  informal,  and  the  amercement  mere 
surplusage.  The  jury  find  *^  the  Defendant  guilty  in  man-* 
ner  and  form  as  in  the  Information  alledged,''  and  that 
Information  sets  out  the  very  sum  forborne.  Reject  the 
amercement,  and  enough  still  remains  to  found  the  judg- 
ment of  the  Court  on. 

For  these  reasons,  this  Court  doth  unanimously  decide, 
that  the  motion  in  arrest  of  judgment  upon  the  verdict  in 
this  Case  be  over-ruled:   WJfiich  is  ordered  to  be  eertified. 
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JosiAH  PooRE  V.  The  Commonwealth. 


Under  what  ciroamaCances  a  'verdict  oonviodng  a  pr'nooer  of  Man-slaughter, 
vill  not  be  set  aside,  on  the  ground  of  prerioas  dedaratioas  made  by  one  of 
the  jary  that  tried  the  Cause. 


^^- 


m' 


This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Cumberland  county, 
by  which  the  prisoner  was  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  Penitentiary  for  two 
years. 

After  the  verdict,  the  prisoner  moved  for  a  new  trial,  on 
the  following  grounds.  He  introduced  three  witnesses,  all 
of  whom  proved  that  one  of  the  jury  who  had  been  elected 
by  the  prisoner,  and  brought  in  the  verdict,  declared,  a  few 
days  before  the  sitting  of  the  Court,  that  from  what  he  had 
heard  by  flying  reports,  if  be  should  be  on  the  jury,  and 
the  same  should  prove  to  be  true,  he  should  be  for  hangine 
the  prisoner;  they  also  stated  that  the  juryman  said  he  had 
been  summoned  to  attend  Court  as  a  venire-man,  and  hoped 
the  prisoner  would  refuse  to  be  tried  by  him.  The  pri- 
soner alsolntroduced  anotlier  witness,  who  proved  he  had 
given  to  the  said  juryman  a  particular  account  of  what  he 
knew,  as  a  witness  in  the  Case,  respecting  some  threats 
made  by  the  deceased  against  the  prisoner,  but  he  had  not 
been  a  witness  on  any  former  occasion;  on  which,  the  said 
juryman  declared,  that  upon  that  statement  there  could  not 
be  ajury  gotin  the  county,  that  could  do  otherwise  than 
acquit  him;  and  that  he,  the  witness,  communicated  the 
same  to  the  prisoner  before  the  trial;  the  witness  also  sta* 
ted,  that  the  evidence  which  he  gave  on  the  trial,  was  to 
the  same  effect  of  the  statement  made  to  the  juryman. 

The  Conrt  over-ruled  the  motion,  and  reUised  to  grant 
the  new  trial,  being  satisfied  that  the  verdict  against  the 
prisoner  was,  from  the  JLaw  and  evidence  of  the  Case,  ra- 
ther merciful  than  severe;  but  especially  because  the  jury- 
Inan  referred  to,  was  sworn  before  he  was  elected,  and  said 
that  he  had  never  heard  the  testimony  on  any  former  trial, 
nor  had  any  person  who  did  hear  it,  given  him  an  accqunt  of 
what  had  been  proved,  that  he  recollected;  but  that  he  had 
h^ard  various  accounts  about  it,  as  rumored  in  the  county; 
that  ndtwithstanding  any  thing  he  had  heard,  his  mind  was 
free,  unbiassed,  and  Without  prejudice  either  way,  and  that 
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he  felt  na  doubt  but  that  he  could  give  the  prisoner  a  fair 
and  impartial  trials  according  to  the  evidence  and  Law  in 
the  Case,  as  the  same  should  appear  before  him  in  Court, 
without  regard  to  any  thing  he  had  heard  out  of  Court; 
whereupon,  the  prisoner  eleoted  him. 

The  prisoner  excepted  to  the  Court's  opinion,  refusing 
to  grant  him  a  new  trial. 

In  his  petition  to  this  Court  for  a  Writ  of  Error,  he  main« 
tained  there  was  error,  for  the  following  reasons: 

<^  1.  Because  it  is  manifest,  from  the  facts  set  out  in  the 
record,  that  the  mind  of  one  of  the  jurymen,  who  concur- 
red in  the  verdict  of  ^^  guilty, ''  if  not  fully  made  up  to  con- 
vict, before  he  heard  the  evidence  in  the  Cause,  was  at  least 
laboring  under  so  strong  a  prejudice  against  the  petitioner^ 
as  to  make  him  an  incompetent  juror/' 

^*  2.  Because  the  same  juryman,  by  his  declaration,  that 
if  certain  facts  should  be  in  proof,  (which  were  in  proof 
upon  the  trial,)  a  jury  could  not  be  obtained  in  the  county 
that  could  do  otherwise  than  acquit,  induced  the  petitioner 
not  to  press  bis  right  of  challenge  for  cause,  nor  to  exer- 
cise his  peremptory  right  of  challenge;  both  of  which  he 
virould  have  done,  but  for  the  deceptive  conduct  of  the  ju- 
ryman," 

By  the  Court.  The  Writ  of  Error  is  unanimously  re- 
fused. 
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The  Commonwealth  v.  John  Linton. 

Judgment  cannot  be  arrested,  except  for  errors  apparent  on  the  reoord  i  there* 
fore,  in  a  proseeutioo  for  forgeiy,  in  altering  a  bail  bond,  ezeeptiont  in  ar- 
rest of  jadgment,  whiob  sett  toith  a  Writ  on  which  the  bond  is  aUedged  to 
have  been  founded,  (which  Writ  is  not  set  out  in  the  Indictment,  or  Pea  of 
the  prisoner,)  are  not  to  be  reeardi^. 

A  bail  bond  taken  bj  th^  Sheriff  of  S,  county,  (the  condition  whereof  recite* 
that  a  T^UUum  Cafwt  had  been  sued  out  of  the  office  of  J?,  county,  and 
aenred  by  the  said  SheriflT  of  S-)  and  which  has  been  feloniously  alteral  in  a  , 
material  part,  may  be  the  subject  of  a  prosecution  for -forgery,  although 
Bome  doubts  may  be  raised  rejecting  the  vaTidity  of  the  bond,  arising  from 
the  recitalji  in  the  condition. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Russell  county.  The  prisoner  was  indfcted  for 
forgery  in  altering  a  bail  bond.  The  bond  was  set  out  in 
Ihe  Indictment^  and  is  in  the  following  words:  ''Know 
all  men  by  these  presents,  that  we,  John  Sergeant^  fVil^ 
Kam  BuySj  Charles  Cleghorn^  Jon.  H.  Wood^  are  held 
and  firmly  bound  unto  Henry  Woody  High  Sheriff  of 
Scott  county,  in  the  sum  of  seventy  dollars;  to  whichpay- 
ment  well  and  truly  to  be  made  to  the  said  Henry  Woody 
High  Sheriff  as  aforesaid,  we  bind  ourselves,  and  every  of 
us,  our  and  every  of  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  In 
witness  whereof,  we  have  hereunto  seLour  hands  and  af- 
fixed our  seals,  the  15th  March,'  1823. 

The  condition  of  the  above  obligation  is  such,  that 
whereas  a  Writ  of  Testatum  Capias,  has  been  sued  out 
of  the  Clerk^s  office  of  the  County  Court  of  Russell  coun- 
ty, bearing  date  the  10th  day  of  March,  1823,  by  John 
JLintony  for  the  sum  of  thirty-five  dollars,  and  the  same 
being  duly  served  by  Jonathan  Wood,  Deputy  Sheriff  for 
Henry  Wood^  High  Sheriff  of  Scott  county,  on  the  said 
John  Sergeant y  who  hath  tendered  the^ above  bound  Wil-* 
Ham  Baysy  Charles.  Cleghomy  Jon.  H,  Wood,  as  ap- 
pearance bail.  Now  if  the  said  John  Sergeant,  shall  well 
and  truly  make  his  appearance  at  the  Court  house  of  Rus- 
sell county,  on  the  first  Tuesday  in  May,  before  the  Justi- 
ces of  said  county,  then  and  there  enter  his  appearance,  or 
five  special  bail  as  the  Law  directs,  then  this  obligation  to 
e  void,  otherwise,  to  remain  in  full  force  and  virtue. 
John  Sergeant,  (Seal.) 

William  Bays,  {Seal. ) 

Chables  Cli^ohobn,  (Seal) 
Jonathan  H.  Wood,  (Seal.) 
Teste,J.U.Wooj).^^ 
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The  forgery  is  charged  in  the  Indictment,  to  consist  in 
the  alteration  of  the  said  bond,  by  erasing  the  name  of 
Jon,  H.  Wood  from  the  bond  and  the  condition,  and 
by  tearing  off  the  signature  and  seal  of  the  said  Jonathan 
H.  Woodj  so  as  to  make  it  the  bond  of  the  said  Sergeant j 
and  of  the  other  two  securities  only,  with  intention  to  de* 
fraud  the  said  Bays  and  Cl^horn. 

There  were  two  other  Counts,  charging  the  prisoner  with 
uttering  the  said  bail  bond,  knowing  the  same  to  be  false 
and  forged. 

On  this  Indictment,  the  prisoner  was  convicted,  and 
moved  the  Court  to  set  aside  the  verdict,  and  grant  him  a 
new  trial,  which  was  refused.  He  then  pleaded  in  arrest 
of  judgment,  that  the  bail  bond  set  out  in  the  Indictment, 
was  taken  under  a  void  Writ,  and  that  the  bond  itself  was 
originally,  wholly  void,  and,  that  therefore,  the  bond  was 
not  such  a  paper,  as  that  a  forgery  of  it  c^uld  be  commit- 
ted under  the  Statute.  In  thb  plea,  he  set  forth  a  Capias 
ad  Respondendum  in  the  following  words:  ''The  Com- 
monwealth of  Virginia,  to  the  Sheriff  of  Scott  county, 
greeting:  We  command  you,  that  you  Uike  Jo/in  Sergeant, 
if  he  be  found  within  your  bailiwick,  and  him  safely  keep, 
so  that  you  have  his  body  before  our  Justices  of  our  Court 
of  Russell  county,  at  the  Court-house,  on  the  first  Tuesday 
in  May  next,  to  answer  John  Linton  of  a  plea  of  debt  for 
$  35,  damage  %  35,  and  whereupon  j  our  Sheriff  of  our  said 
county  of  Russell^  hath  made  return^  that  the  said  John 
Sergeant  is  not  f(fund  within  his  bailiwick,  and  have 
then  there  this  writ.  .  Witness,  Henry  Dickinson^  Clc^rk 
of  our  said  Court,  at  the  Court-house,  on  the  10th  day  of 
March,  1823,  in  the  47th  year  of  the  Commonwealth. 

Jambs  P,  Carhbx,  D.  C." 

Endorsed,  ^'  bail  required;  lAnton^  p.  q." 

The  return  on  it,  is  ''March  15th,  1623,  executed  on 
the  body  of  John  Sergeant  by  me,  Jon.  H.  Wood,  D.^  S. 
for  Henry  Wood,  Sheriff  of  Scott  county.'* 

The  prisoner  alledged  in  his  plea,  in  arrest  of  Judg- 
ment, tlUt  this  was  not  a  Writ  of  Testatum  Capias,  and 
if  it  was,  no  such  Writ  could  issue  in  this  Case,  and  the 
bond  on  its  faee,  is  a  nullity. 

The  Superior  Court  adjourned  to  the  (xeneral  Court,  the 
following  questions:  1.  Can  a  prosecution  for  forgery  be 
sustained,  when  the  offence  charged  is  the  forgery  of  an 
appearance  bail  bond,  whicli  was  not  originally  valid,  bit 
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defective  and  null  ?  2.  Is  the  paper  exhibited  by  the  In- 
dictment and  designated  an  ^^  appearance  bail  bond/'  valid, 
and  substantially  good  as  such? 

Bouldifij  J.  delivered  the  opinion  of  the  Court: 

In  regard  to  the  first  question  on  which  the  opinion  of 
this  Court  is  required,  it  ooay  be  observed,  that  no  direct 
response  can  be  made,  because  neither  a  general  affirmance 
or  denial  of  the  proposition,  would  foe  true. 

The  rule  is,  that  the  false  making  and  forging  any  in- 
strument, whereby  another  may  be  injured,  constitutes  the 
offence  of  forgery,  even  though  the  writing  be  of  such  a 
character,  that  it  Would  not,  if  ^nuine,  be  effectual  to  its 
purpose,  provided  the  defect  in  its  frame  or  character,  be 
not  open  and  palpable,  so  that  no  one  could  be  deceived  by  ^ 
it,  without  the  grossest  negligence.(a)  This  rule  applies 
as  well  to  a  bail  bond,  as  to  any  other. 

Some  of  the  Judges  are  of  opinion,  that  a  bail  bond  ta- 
ken  in  virtue  of  the  Writ,  Sic.  stated  in  the  prisoner?s  plea, 
in  arrest  of  judgment,  notwithstanding  the  irregularity  of 
the  said  Writ,  is  not  of  that  palpably  void  character,  that, 
no  one  could  be  deceived  thereby,  but  that  it  might  very 
probably  have  passed  to  an  Office  Judgment,  and  the  bail  have 
paid  the  debt,  without  employing  Counsel  at  all,  which  is  the 
common  course  where  the  principal  really  owes  the  money. 
-  But  a  majority  of  the  Judges,  deem  it  unnecessary  to 
answer  the  first  point  presented  with  reference  to  the  Writ 
and  allegations  of  the  plea  in  arrest,  which,  except  the  bail 
bond  itself,  form  no  part  of  the  record,  because  nothing 
which  does  not  appear  by  the  record,  can  be  alledged  in  ar* 
rest  of  judgment,  and  the  unanimous  opinion  of  the  Court 
on  the  second  question,  contains  a  sufficient  answer  to  the 
first,  for  the  purposes  of  this  Case. 

In  answer  to  the  second  question,  the  Court  doth  decide, 
that  although  some  questions  may  be  raised,  respecting  the 
validity  of  the  bond  exhibited  by  the  Indictment,  arising 
from  the  recitals  in  the  condition  thereof,  the  same  as  it 
appears  by  the  record,  is  so  far  valid  and  substantially  good, 
that  a  prosecution  for  forgery  committed  by  altering- the 
same  in  a  material  part,  can  be  sustained. 

Which  is  ordered  to  be  certified,  &c. 


(a\%EaH,^  19t  «43, p<  948. 
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Masbet  Thomas  v.  The  Commonwealth. 

In  a  Crinunal  Case,  the  separation  of  one  or  more  of  the  jury -men  frpm  the  rest, 
for  innocent  purposes,  T  such  aa  going  to  see  a  horse  taken  eare  of— to  procnre 
great  cuats,  cushions,  oco.  from  the  bar  of  the  tavern,  to  wear  or  rest  on  in 
ttie  jury -room — to  vash  at  the  UTem  porch,  &o.  ke.)  is  no  ^oand  for  setting 
•side  the  verdict,  fnwided,  the  9epQration  it  vith  the  authority  qf^  and  the  ju- 
ror it  accompanied  infy  one  of  the  ojficere  who  htu  the  charge  of  the  jxtry  .- 
and  provided  also,  there  is  no  actwU  improper  commumcatioii  between  the 
juror  and  other  persons  during  the  said  authorised  separation. 

The  bare  fo8»6iUttf  of  tampering'  with  the  jurj,  is  no  suffioiant  reason  for  set- 
ting aside  the  verdict. 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Westmoreland, 
county,  by  which  the  petitioner  was  sentenced  to  confine- 
ment in  the  Public  Jail  and  Penitentiary-house  for  two 
years,  for  manslaughter.  The  grounds  of  the  application 
ate  as  follows: 

,  After  the  conviction,  the  prisoner  moved  the  Court  to 
set  aside  the  verdict,  and  to  grant  a  new  trial,  on  account 
of  the  misconduct  of  the  venire  during  the  recess  of  the 
Court,  and  while  they  were  in  charge  of  the  Deputy  She- 
riffs; which  motion  was  over-ruled,  and  the  prisoner  ex- 
cepted to  the  opinion  of  the  Court.  The  Bill  of  Exceptions 
sets  forth  the  following  facts: 

**  The  prisoner  was  put  upon  his  trial  on  the  first  day  of 
the  Term;  and  the  examination  of  the  witnesses  having 
been  protracted  to  a  late  hour,  and  the  Attorney  for  the 
Commonwealth  declaring  that,  from  his  defect  of  sight,  it 
would  be  impossi])le  to  conduct  the  triiail,  with  justice  to 
the  Commonwealth,  any  longer:  The  jury  were,  with  the 
consent  of  the  prisoner,  committed  to  two  of  the  Deputy 
Sheriffs  attending  the  Court,  who  were  sworn  to  keep  them 
together,  without  separation,  and  without  communication 
.  with  any  others  (or  the  said  Sheriffs  themselves)  except  on 
occasions  oiindispensable  necessity,  and  a  charge  was  given 
to  the  jury  to  the  like  effect  The  Court  then  adjourned 
to  the  following  day,  and  the  jury  were  cotifined  by  the 
Sheriffs  in  the  Court-house.  Some  time  thereafter,  one  of 
the  jurors  was  permitted  by  the  Sheriffs,  and  attended  by 
one  of  them,  to  go  to  the  stable  adjacent  to  the  Coiirt^house 
to  have  his  horse  fed;  and,  on  the  following  morning,  at- 
tended in  the  same  manner,  he  was  permitted  to  go  to  the 
stable  on  the  same  occasion,  to  go  to  a  store  about  the  same 
distance  from  the  Court-house,  to  buy  some  snuff,  and  then 
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to  return  to  the  jury.  On  both  of  these  occasions  he  was 
continually  in  the  presence  of  the  Sheriff;  never  more  than 
ten  feet  from  him;  and  had  no  communication  with  any 
one  except  to  order  the  hostler  to  feed  his  horse,  to  buy 
the  snuffy  and  to  direct  a  neighbour,  who,  on  his  horse,  was 
passing  at  some  distance,  to  inform  his  family  of  the- cause 
of  his  not  coming  home.  When,  in  the  morning,  he  went 
to  the  stable,  there  were  several  persons  in  the  sUble-yard, 
but  be  had  no  communication  with  any  of  them.  Two 
others  of  the  jury  were,  at  night,  permitted  to  go  to  the 
bar  of  the  tavern,  adjacent  to  the  Court-house,  to  get  from 
thence  their  great  coats  and  cushions,  to  accommodate  them 
in  sleeping  in  the  jury-room:  one  drank  a  glass  of  brandy 
and  water,  and  another  a  glass  of  wine,  while  in  the  bar; 
but  the  Sheriff  attended  them,  and  remained  at  the  bar 
door,  having  them  in  his  sight,  and  returned  with  them. 
About  t^n  minutes  were  spent  in  doing  this;  and  they  had 
no  communication  with  any  one  except  to  demand  the 
above  articles  of  the  Ion-keeper.  The  same  jurors  were 
permitted  by  the  Sheriff,  and  attended  by  him,  to  go  to  the 
tavern  porch  the  next  morning  to  wash^  and  whilst  there, 
one  of  them  received  from  the  bar  a  small  glass  of  julap. 
They  remained  no  longer  than  was  necessary  for  those  ob- 
jects, returned  with  the  Sheriff  to  the  jury-room,  and  had 
no  communication  with  any  one,  except  to  call  for  the  ju- 
lap. Another  of  the  jurors  was  permitted  to  separate  from 
the  jury  and  to  go  to  the  stable  lot  aforesaid,  for  the  pur- 
pose of  taking  care  of  his  own  horse«  and  that  of  one  of  his 
fellow-jurors;  he  took  the  horses  into  the  stable  lot,  and  de- 
livered them  to  the  negro  hostler,  and  spoke  to  no  person, 
except  to  one  on  the  same  subject,  who  had  removed  the 
horses  and  put  them  together,  whom  he  merely  thanked 
for  his  civility  and  said  no  more.  This  juror  was  absent 
about  ten  minutes,  and  was  always  in  the  sight  of,  and  near 
the  Sheriff.  On  these  facts  the  prisoner  moved  for  a  new 
trial,  which  the  Court  over-ruled. '' 

Mr.  BriggSf  Counsel  for  the  petitioner,  referred  to 
M'CauPs  Case,  1  Virg.  Cases,  30«.  He  argued  that  for- 
merly  the  practice  was,  after  the  jury  was  entrusted  with 
the  Cause,  to  keep  them  together  without  fire  or  candle, 
or  meat  or  drink,  until  they  had  agreed:  that  although  in 
these  last  particulars  the  rule  wa»  relaxed,  yet,  still,  the  rule 
was  understood  to  be,  and  was  so  decided  in  the  aforesaid 
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Case»  that  the  separation  of  a  jury  could  not  be  allowed  ex- 
cept in  cases  of  imperious  necessity:  that  the  prisoner 
could  not  be  required  to  prove  that  one  of  the  jury  had 
been  tampered  with:  that  the  separation  without  necessity, 
produces  a  risk  of  contamination,  which  the  Court  should , 
sedulously  p^uard  against,  and  that  without  this  caution  the 
jury  trial,  ^^  that  great  barrier  against  oppression,  might  be 
gradually  sapped  and  undermined:''  That  in  this  case,  four 
or  five  of  the  jury  separated  from  their  fellows  without  the 
least  necessity:  What  necessity  could  there  be  for  one  to 

}^o  to  the  stable  to  feed  his  horse,  or  the  store  to  buy  snuff; 
or  another  to  drink  a  glass  of  grog  or  of  wine,  at  the  bar 
of  the  tavern,  or  others  to  perform  their  ablutions  at  the 
tavern  porch  ?  In  fact  he  did  not  suppose  there  was  any 
tampering,  but  it  was  enough  for  the  prisoner  to  shew 
that  there  might  have  been,  notwithstanding  the  officer 
was  in  sight :  nor  did  he  suppose  there  was  any  actual  tam- 

{»ering  in  M^CauPs  Case.  The  Law  entrusts  the  life  and 
iberty  of  the  accused  with  a  jury  who  are  secluded  from 
all  extraneous  influence,  and  not  with  a  jury  who  may  se- 
parate on  the  most  trivial  occasions,  and  expose  thenrselves 
in  situations  where  they  may  hear  the  opinions  of  all  who 
choose  to  express  them.  He  trusted  that  the  Court  would 
award  the  Writ  of  Error. 

After  due  deliberation,  the  Court  rejected  the  applica- 
tion.    DadCf  J.  delivered  the  opinion  of  the  Court: 

This  Case  differs  from  that  of  M^Cauly  in  this  impor- 
tant particular,  that  Ae^e,  in  every  instance  where  the  juror 
separated  from  his  fellows,  he  was  attended  by  the  Sheriff; 
whereas  In  M^CauVs  Case  there  was  no  such  attendance. 
The  Court  cannot,  therefore,  consider  that  the  rule  esta- 
blished in  that  Case,  that  the  separation  of  one  juror  from 
the  rest  of  the  jury,  without  imperious  necessity^  will 
vitiate  the  verdict,  is  to  be  Ipkeh  in  a  sense  as  exclusive  as 
its  words  import,  but  think  that  it  should  be  understood  in 
reference  to  the  Case  then  in  hand,  according  to  a  sound 
remark-of  Lord  Ellenboroughy  in  Doe  v.  Ouy^  3  East's' 
Rep.  21:  That  **  general  language  used  by  the  Court,  in 
giving  its  opinions  in  any  Case,  must  always  be  understood 
with  reference  to  the  subject  matter  then  before  them.'^ 
The  necessary  deduction  from  the  opinion  in  M^CauPs 
C^,  corroborates  this  idea.  For,  when  the  Court  say  that 
.  '  '  61 
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this  sepiiration,  without  imperious  necessHy,  Titiates  the 
Terdict,  it  follows,  that  in  a  case  of  imperious  necessity, 
such  a  separation,  without  the  attendance  of  an  officer, 
would  not  have  such  an  effect;  which  shews,  that  the  ease 
of  separation,  in  the  custody  of  the  officer,  was  not  in  con* 
tempiation  of  the  Court. 

But,  the  foundation  of  the  rule'  in  M^CauPs  Case,  cer- 
tainly was  the  avoiding  to  afford  «n  opportunity  to  tamper 
with  the  jury:  and  the  Court  lay  much  stress  on  the  afgu* 
ment,  that  if  such  separations  be  allowed,  the  evidence 
from  which  the  verdict  would  be  attempted  to  be  purged 
of  stain,  would  almost  always  be  of  a  very  suspicious  cha* 
racter,  as  it  must  be  derived  from  the  very  juror  who  may 
have  been  corrupted :  this  is  a  farther  circumstance  to  shew 
that  such  a  case  as  this  was  not  in  their  mind:  for  this  great 
argument  in  that  case  does  not  apply  here.  The  testimony 
was  derived,  and  in  such  oases  may  always  be  derive(i^ 
from  a  pure  and  impartial  source,  the  Sheriff,  an  officer  of 
the  Law,  towards  whom  we  are  not  warranted  in. extend*- 
ing  such  a  suspicion;  for,  if  we  might  do  so,  he  having  ma* 
ny  opportunities  of  corruption,  there  would  be  an  end  of 
all  confidence  in  many  of  the  most  important  proceedings' 
of  Courts  of  Justice,  in  which  that  officer  has  an  exten* 
sive  agency  and  influence.  The  difference,  then,  between 
J^*CauPs  Case  and  this,  may  be  thus  briefly  stated.  In 
the  former,  there  was  the  utmost  facility  of  curruptiog  the 
jury;  in  the  latter^  a  bare  possibility.  In  the  former,  it 
would  have  been  extremely  difficult,  if  not  impossible,  to 
have  procured  proof  of  the  guilt  of  the  jury,  except  from 
the  party  to  the  crime:  in  the  latter,  proof  of  even  an  at- 
tempt at  tampering,  is  always  at  hand  from  an  accredited 
source.  It  ^ould  not  seem  proper  to  apply  the  same  rale 
to  Cases  so  exceedingly  different,  only  because,  in  a  Case 
in  which  that  rule  was  applicable,  it  has  been  laid  down  by 
the  Court  in  general  terms. 

It  was  not  denied,  in  M^CcuiPa  Case,  that  a  juror  might 
misbehave  himself  without  vitiating  his  verdict;  but,  the 
applicatfon  of  that  proposition  was  repelled  in  that  Case, 
because,  there,  the  acts  of  misbehaviour  might  readily  lead 
to  stich  dangerous  consequences,  for  the  reasons  that  we 
have  already  quoted  from  that  Case.  But,  we  think  we 
have  shewn,  that  in  this  Case  there,  was  a  bare  possibility 
of  such  consequences.  And  we  do  not  think  ourselves 
justified,  on  account  of  a  remote  possibility,  to  obstruct  the 
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justice  of  the  country  in  a  case  where  we  cannot  doubt  that 
the  prisoner  has  received  no  injury.  A  majority  of  the 
Court  is,  for  these  reasons,  of  opinion,  that  the  Writ  of 
£rror  ought  to  be  deaied. 

From  this  opinion,  Judges  Brockenbroughy  Semple  and 
Barbour,  dissent. 


Joseph  Burgess  v.  The  Commonwealth. 

Ad  Indictment  filled  the  whole  of  «  sheet  of  paper,  and  was  then  folded  k)  ano- 
ther half  sheet  of  the  same  size,  on  which  half  sheet  tlie  Attorney  endorsed 
**  C^tnmontpealth  v  Joseph  Btsi^gves,  Indictment:*  and  immediately  belov^ 
in  the  hand  writing  of  the  forenian  of  the  Grand  Jury,  was  endorsed,  **  A 
true  hilL  Robert  Hamilton,  Foreman.'*  Although  the  said  half  sheet  of 
paper  was  hiank,  except  the  endorsements,  and  although  it  was  no  otherwiae 
attached  to  the  Indictment  than  being  folded  around  it,  yet  the  Indictment 
envelo|>ed  by  it,  must  be  considered  as  the  Indictment  on  which  the  Grand 
Jury  passed,  and  on  which  the  Jury  found  their  verdiet.  If  the  objectioa 
were  a  good  one,  it  comes  too  late  alter  ▼erdiet. 

The  caption  of  an  Indictment  being  **  Virginia,  Prinee  William  county,  tQ  wit:** 
is  sufficient,  without  its  being  entitled  as  of  **  the  Superior  Conrt  of  Law  for 
(he  county  of  Prince  William.* 

It  is  not  necessary  that  the  Indictment  should  shew  on  its  fiice,  the  date  when 
it  was  (bund. 

Case  of  murder  in  the  Jint  degree^  on  which  a  new  trial  was  refused. 

Qiuare.  Is  the  Superior  Court  bound  to  spread,  either  the  wvidene^,  or  the 
facta,  upon  the  record,  after  a  cooTietioD,  and  upon  OTer-mling  a  motion  for^ 
a  new  trial  P 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Prince  William 
county 9  by  which  the  petitioner  was  sentenced  to  be  hanged 
for  the  murder  of  Charles  OoUyhom. 

After  the  verdict  was  rendered,  and  before  sentence,  the  • 
prisoner  moved  the  Court  to  arrest  the  judgment,  and  as- 
signed three  errors  in  arrest,  which  are  set  forth  in  the  fol- 
lowing opinion  of  the  General  Court.  This  motion  was 
over-ruled,  and  the  prisoner  thereupon  moved  the  Court 
for  a  new  trial,  alledging  that  the  evidence  given'  at  the 
trial  did  not  prove  the  killing  to  have  been  the  result  of 
that  wilful,  deliberate,  and  premeditated  malice  necessary 
to  constitute  the  crime  of  murder  in  the  first  degree.  The 
Superior  Court  over-ruled  the  said  motion,  whereupon,  the 
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prisoner's  Counsel  excepted  to  that  opiaion,  and  desired 
that  the  testimony  which  had  been  given  at  the  trial,  might 
be  set  forth  in  the  Bill  of  Exceptions.  The  Court,  knowr- 
ing  that  there  had  been  some  Cases  carried  uf)  to  the  Gene- 
ral Court,  in  which  the  Judge  had,  after  conviction,. per* 
mitted  the  evidence  to  be  spread  on  the  record,  as  the  same 
was  derived  from  his  notes,  or  memory,  and  that  the  lega- 
lity, and  propriety  of  such  proceeding  had  not  been  defini- 
tively  settled,  notwithstanding  the  doubt?  expressed  there- 
to; and,  moreover,  because  the  testimony  in  this  Case  was 
brief,  not  contradictory,  and  had  been  minutely  noted  by 
the  Judge,  caused  the  said  testimony,  according  to.the  notes 
and  memory  of  the  Judge,  to  be  stated  as  follows: 

About  nine  o'clock  of  the  morning  on  which  the  homi- 
cide  was  committed,  the  prisoner  and  the  deceased  were 
seen  together  in  the  streets  of  Dumfries,  in  an  attitude  to 
engage  in  personal  conflict,  but  before  any  blow,  they  were 
separated.  They  had  both  remained  in  town  from  that 
time  until  between  I  and  2  o'clock  of  the  same  day,  but 
how  employed,  it  did  not  app6ar;  about  the  latter  hour, 
the  prisoner  was  s^n  passing  a  tavern  on  the  street,  about 
400  yards  distant  from  the  spot  where  the  murder  was  com- 
mitted, and,  on  being  accosted  by  the  witness,  who  was  jo 
the  said  tavern,  he  said  he  had  been  much  injured  by  a 
man,  whose  name  he  knew  not,  who  had  kicked  him  in 
the  face,  and  the  witness  saw  on  the  side  of  the  prisoner's 
nose  a  fresh  wound,  from  which  the  skin  had  been  abraded 
to  the  superficial  extent  of  a  four-pence-half-penny,  or  nine- 
penny  piece. 

The  prisoner  seemed  angry,  and  said  he  was  determined 
to  kill  the  man  who  had  thus  injured  him.  He  then  pro- 
ceeded on  about  30  yards  iarther,  to  the  house  of  a  butcher, 
and  calling  out  the  wife  of  the  butcher,  who  was  then  at 
dinner,  told  her  that  her  father  (who  w^s  also  concerned 
with  her  husband  in  the  trade  of  a  butcher,)  had  sent  hita. 
to  borrow  her  husband's  butchering  knife,  which  she  im- 
mediately delivered  to  him.  The  shop  where  this  took, 
place,  is  about  430  yards  from  that  where  the  murder  was 
committed.  Upon  his  return,  in  about  five  or  six  minutes^ . 
from  the  last  mentioned  shop,  with  the  knife  in  his  hand^^ 
as  he  was  re-passing  the  tavern  before  mentioned,  a  short 
conversation  took  place  between  him  and  the  first  mention- 
ed witness,  in  which  he  reiterated  his  determination  to  kill 
the  deceased,  and  was  warned,  against  the  act  by  the  wit- 
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jDess.  He  proceeded  along  the  samefitreet  about  300  yards 
farther,  and  stopped  at  the  w^are-room  of  a  merchant,  where 
he  asked  the  young  man  who  was  io  attendance,  for  a  steel 
to  sharpen  the  butcher's  knife,  declaring  his  intention  to 
kill  the  man  who  had  injured  him.  About  20  yards  from 
the  ware-room  he  turned  into  a  cross  street,  and  was  heard 
denouncing  loud  threats  of  vengeance  against. the  deceased, 
and  declaring  his  intention  to  kill  him.  At  the  further 
corner  of  the  first  square,  after  entering  the  cross  street, 
the  prisoner  found  the  deceased  on  the  steps  of  a  house, 
with  his  head  hanging  on  his  breast,  and  apparently  asleep. 
He  roused  the  deceased  by  kicking  him,  and  as  the  de- 
ceased, who  was  unarmed,  and  made  no  attempt  at  resis- 
tance, rose,  the  prisoner  said  he  had  come  to  kill  him,  and 
as  the  deceased  answered  that  '^  he  reckoned  no  man  want- 
ed to  kill  him,"  the  prisoner  thrust  the  butcher's  knife  into 
the  breast  of  the  deceased.  The  deceased  cried  out,  ^^  you 
have  stabbed  me,"  and  the  prisoner  replied^  '*  Damn  you, 
if  you  don't  hush,  I  will  put  the  knife  into  you  again." 
The  deceased  walked  about  150  yards,  fell,  and  expired. 
The  prisoner  immediately  going  into  a  shop  where  he  had 
a  bundle,  took  it  up,  and  walked  quietly  out  of  town  to  a 
house  about  two  miles  distant,  where  he  was  domesticated. 
To  the  owner  of  this  house  he  related  the  incidents,  and 
said  he  had  given  the  deceased  his  death  wound,  and  would 
keep  out  of  the  t  way  some  days,  until  he  could  ascertain 
whether  or  not  he  was  dead.  The  prisoner  and  the  de- 
ceased were  both  labourers:  It  was  proved  that  the  de- 
ceased was  a  tarbulen,t  man,  and  reputed  a  hard  fighter. 
Nothing  was  said  of  the  character  of  the  prisoner.  It  did 
not  appear  that  they  had  ever  been  together  until  the  day 
preceding  the  de^th,  when  they  were  at  a  cock-fight;  but 
whether  they  had  any  association  there  did  not  appear. 
At  the  time  of  the  murder,  the  prisoner  either  did  not 
know,  or  had  forgotten,  the  name  of  the  deceased." 

The  General  Court,  after  a  full  conference,  without  any 
hesitation,  over-ruled  the  application,  and  the  opinion  was 
delivered  by  Dade^  J. 

At  the  Fall  Term  of  the  Superior  Court  of  Law,  for 
Prince  William  county,  in  the  year  1824,  the  petitioner 
was  convicted  of  the  crime  of  murder  in  the  first  degree. 
On  the  day  succeeding  that  of  his  conviction,  his  Counsel 
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gave  notice  to  the  Attorney  prosecuting  for  tim  Common* 
wealth,  that  a  motion  would  be  made  to  the  Court  to  award 
a  new  trial,  and  on  the  third  day  after  the  conviction,  the 
prisoner  by  his  Counsel,  moved  Errors  in  arrest  of  judg- 
ment, and  also  for  a  new  trial;  both  of  which  motions^ 
were  over-ruled,  and  the  prisoner  had  sentence  to  be 
hanged. 

The  first  and  second  errors  in  arrest  of  judgment,  alledg* 
ed,  that  the  prisoner  had  not  been  indicted,  varying  the  lu^ 
legation  only  in  the  manner  of  setting  it  out 

The  following  certificate  made  by  the  Court  at  the  time 
of  over-ruling  these  errors,  explains  their  grounds. 

<<  In  order  to  render  the- first  and  second  of  these  alledg- 
ed  errors  intelligible,  it  is  certified  by  the  Court,  that  upon 
the  argument  of  the  motion  in  arrest  of  judgment,  the 
Counsel  for  the  prisoner  exhibited  to  the  Court  the  Indict* 
ment,  which,  on  the  first  day  of  the  Term,  had  been  re« 
turned  into  Court  by  the  Grand  Jury  in  proper  person, 
'a  true  bill*  on  which  the  prisoner  bad  been  arraigned, 
to  which  he  had  pleaded  not  guilty,  on  which  the  petit 
jury  had  been  in  due  form  of  law  charged,  and  which  they 
had  taken  with  them  into  their  retirement:  that  this  paper 
was  one,  the  first  entire  sheet  of  which,  had  been  covered 
with  the  several  Counts  of  the  Indictment,  so  as  to  leave  a 
very  inconsiderable  margin,  indeed,  scarcely  any  at  the  foot 
of  the  last  page:  that  then  this  sheet  had  either  beeh  laid 
on  a  blank  half  sheet  of  paper,  of  the  same  sise  as  the  first, 
and  folded  with  it,  or  it  had  been  folded  in  the  said  half 
sheet  And  on  the  back  of  the  fold,  and  of  course  on  the 
said  half  sheet,  had  been  endorsed  in  the  hand  v^ritlng  of. 
the  Attorney  for  the  Commtm  wealth,  *  CommontoeaithY. 
Burgess,  Indictment,*  and  immediately  below,  was  fur- 
ther endorsed  in  the  hand-writing  of  the  foreman  of  the 
Grand  Jury;  *  a  true  billy  Robert  Hamilton  foreman.** 

The  third  error  assigned,  is,  that  the  '<  above- mentioned 
paper  purporting  toJ)e  an  Indictment  against  the  said  pri- 
soner, bears  no  evidence  that  it  is  an  Indictment  found 
in  this  Court,  the  same  not  being  entitled  of  the  Superior 
Court  of  Law  of  Pnnce  William  county,  nor  bearing  any 
date:  and  so  the  said  prisoner  satth,  that  the  said  paper  is 
not  identified  by  the  record  of  the  proceedings  against  him 
the  said  prisoner. '* 

The  whole  foundation  of  the  two  first  alledged  errors, . 
is,  that  the  endorsement  of  the  Grand  Jury,  was  on  a  half 
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sheet  of  paper,  on  which,  although  folded  with,  or  around 
the  Indictment,  no  part  of  the  writing  of  the  Indictment, 
was  extended.  In  this  Case,  it  is  not  absolutely  necessary 
to  decide,  whether  the  endorsement,  **a  true  bill,'^  be  in- 
dispensably requisite  to  constitute  an  Indictment.  If  it 
were  necessary  to  decide  this  point,  it  might  well  deserve 
to  be  enquired,  whether  the  law  books,  in  declaring  this 
endorsement  to  be  necessary,  to  make  the  paper  an  Indict- 
ment, have  reference  to  any  other  than  the  mere  inceptive 
sta^,  while  the  subject  is  in  the  hands  of  the  Grand 
Jury.  A  written  charge  preferred  by  the  Attorney  to 
the  Grand  Jury,  is  not,  when  banded  to  them,  an  Indict- 
ment, nor  does  it  become  so  till  sanctioned  by  them,  which 

•  sanction  is  indicated  by  the  above  endorsement. 

So  far,  and  in  this  stage  of  the  proceedings,  the  endorse- 
ment does  indeed  stamp  on  the  paper,  its  character  of  an 
ladictment.  But  when  a  still  more  solemn  act  has  been 
done,  when  the  Grand  Jury  has  appeared  in  Court,  and  there 
openly  presented  this  charge  as  a  true  bill,  of  which  a  re- 
cord has  been  forthwith  made  by  the  Court,  this  higher 
solemnity  may  well  be  supposed  to  take  the  place  of  any 

-  minor  one,  and  it  would  scarcely  seem  necessary  to  look 
beyond  this. 

But,  for  reasons  free  of  all  difficulty,  the  exception  can- 
not be  sustained  in  this  Case.     The  Court  considers  the 

'  papers  folded  together,  endorsed  and  returned  by  the 
Grand  Jury,  as  res  integra,  one  whole  and  indivisible  trans- 
action. If  the  words  of  the  criminal  charge  had  extended 
over  only  the  first  half  sheet,  and  then,  the  whole  sheet 
having  been  folded  as  usual,  the  style  of  the  Indictment 
and  the  endorsement  of  the  Grand  Jury  had  been  written 
on  the  kst  half  sheet,  which  was  otherwise  blank,  it  is  pre- 
sumed, this  objection  would  never  have  been  thought  of. 
,  In  like  manner,  had  the  half  sheet  on  which  this  endorse- 
ment was  made,  been  stitched  or  attached  by  a  wafer  to 
the  sheet  which  was  covered  by  the  Indictment,  the  whole 
difficulty  would  have  been  obviated. 

But,  can  such  important  legal  distinctiops  be  deduced 

.  from  such  slight  mechanical  differences?  As  to  the  conse- 
quences, which  it  is  supposed,  may  ensue  from  the  alledg- 
ed  laxity V  they  are  all  derived  from  an  extreme  hypothe* 
sis;  the  idea  of  the  officers  of  the  Court,  in  the  face' of  the 
Court,  and  of  the  public,  being  guilty  of  a  fraud,  which 
must  be  inevitably  detected.     And  even  if  this  were  a  sup- 
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posable  Case,  it  is  sufficient  to  repel  any  inference  which 
may  be  drawn  Arom  it,  that  the  same  thing  may  happen  in 
the  Cases  above-mentioned,  which  it  is  presumed,  afibrd  no 
room  for  doubt. 

A  further,  and  not  less  conclusive  answer  to  these  excep- 
tions, is,  that  the  objection  was  out  of  time.  If  there  had 
been  any  thing  in  it,  it  should  have  been  offered  before  the 
prisoner  pleaded  jn  chief  There  is  no  reason  which  ap- 
plies to  the  refusal  of  the  Court,  to  permit  the  prisoner  to 
alledge  by  way  of  Errors  in  arrest  of  judgment,  that  he 
has  not  been  examined  for  the  offence  of  which  he  has 
been  convicted,  which  does  hot  apply  with  equal  force  to 
this  Case. 

The  question  presented  by  the  third  exception,  has  al- 
ready been  decided  in  the  negative,  in  the  Cases  of  The 
Commonwealth  v.  Haughty  (ante.  p.  3,)  and  Taylor  y. 
The  Commonwealth^  (ante,  p.  94;)  upon  the  authority  of 
which,. this  objection  was  properly  over-ruled  by  the  Court 
below. 

This  brings  us  to  the  exijeption  to  the  Court's  opinion, 
over-ruling  the  prisoner's  mouon  for  a  new  trial.  The  basis 
of  that  motion  was,  that  the  facts  of  the  Case  did  not  dis- 
close that  high  xrade  of  malice,  which  is  necessary  to  con- 
stitute murder  in  the  first  degree  It  seems  to  have  been 
the  opinion  of  the  prisoner's  Counsel,  that  the  instances  of 
murder,  enumerated  in  the  first  part  of  the  second  section 
of  the  Penitentiary  Act,  (I  Rev,  Code^  of  1819,  p.  616,) 
were  intended  to  give  the  rule,  and  furnish  the  standard  by 
whi-h  to  construe  the  clause,  declaring  ^^  any  other  kind 
of  wilfuly  deliberate^  and  premeditated  killingj'^  to  be 
murder  in  the  first  degree;  and  that  there  can  be  no  Case 
of  murder  in  the  first  degree,  where  there  is  not  at  least  as 
much  malice  as  must  exist  in  the  enumerated  Cases.  This 
may  be  true,  and  yet  there  may  be  no  error  in  this  judg- 
ment. We  consider  the  above  recited  clause,  abundantly 
expressive  of  its  purpose.  The  enumerated  Cases  were 
certainly  not  put  for  the  purpose  of  indicating,  that  those 
which  might  otficur  under  the  recited  clause,  should  resem- 
ble them  in  circumstances.  But,  if  they  were  intended 
to  influence  the  recited  clause,  it  was  by  suggesting  the 
degree  qf  m^ilice  which  should  appear  in  Cases  compre- 
hended within  the  recited  clause.  Now,  we  take  the  ex- 
pression *' lying' in  wait,^^  not  merely  to  mean  his  con- 
cealing himself  in  the  path  of  his  intended  victim^  for  the 
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pufpose  of  killing  him,  but  the  deliberately,  and  premedi- 
'  tatedly  seeking*  an  occasion  to  efiect  the  deadly  purpose. 
But,  IT  the  words  '^  lying  in  waii^^  m  this  Statute,  are  to 
be  understood  in  tjieir  vulgar  acceptation,  and  tve  can  per* 
ceive  that  the  petitioner  might  have  lain  in  wait  for  the  de- 
ceased, and  slain  him,  without  demonstrating  more  malice 
than  he  has  already  actually  exhibited,  how  can  we  say  that 
'  the  Case  under  consideration,  is  inferior  in  degree  to  that 
supposed  ?  Had  the  prisoner,  immediately  after  receiving 
the  injur3^,  which  he  alledged  the  deceased  had  done  him, 
retii;ed  fifty  or  a  hundred  yards  from  the  scene,  concealed 
himaelf  behind  a  wall,  sprung  on  the  deceased  as  he  pas- 
sed, and  stabbed  him  to  ()eath  with  a  knife  taken  from  his 
pcicket,  instead  of  one,  expressly,  and  by  artful  misrepre- 
sentation, procured  for  the  purpose,  this  would,  have  been 
killing  '^by  lying  in  wait^  But  there  would  not  have 
been  in  that  Case,  clearer  proof  thaa  in  this  of  a  wilful^ 
deliberate^  and  premeditated  purpose  to  kill.  It  avails 
nothing,  that  there  may  be  Cases  of  homicide  under  the 
influence  of  more  deep  and  settled  malice,  than  is  displayed 
in  this  Case. 

It  is  enough,  that  there  is  clear  evidence  of  that  degree 
of  malice,  which,  when  it  shall  have  effected  its  object, 
the  Legislature  has  considered  woilhy  to  be  punished  with 
death.  It  is  not  necessary  ta  comment  on  the  facts  set 
forth  in  this  Bill  of  Exceptions.  We  consider  them  as  ma- 
king out  a  Case,  such  as  is  above  suggested,  and^therefore, 
we  think,  that  the  motion  Cor  a  new  trial  was  properly  ovelr- 
ruled,  and  are  unanimously  of  opinion,  that  this  petition 
for  a  Writ  of  Error  should  be  rejected.  Judge  Ddde^ 
further  remarked,  that  the  Court  did  not  mean  to  decide, 
whether  it  could  be  required  of  the  Superior  Court,  to 
spread  either  th«  evidence  or  the  JactSy  upon  the  record, 
in  a  Bill  of  Exceptions,  after  a  conviction,  and  upon  over- 
ruling a  motion  for  a  new  trial.  The  propriety  of  such  a 
practice,  would  be  reserved  for  decision  on  some  future 
occasion. 
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Joseph  Byrd  v.  The  Commonwealth. 

An  accomplice  is,  unqueatiotoablj,  a  conipetent  witnett  agmkist  a  pritoner 
cbarpied  with  a  crime. 

The  anmiMibility  of  an  accomplice,  does  not  depend  on  the  anoieot,  and  ex- 
ploded doctrine  of  Approvementi 

This  was  an  application  for  a  Writ  of  Error  to  a  judg- 
ment of  the  Superior  Court  of  Law  for  Surry  couhty. 
The  petitioner  was  indicted  for  burglary  and  larceny,  con- 
victed thereof,  and  sentenced  accordingly.  During. the 
trial  he  excepted  to  an  opinion  of  the  Court  given  again^ 
him.  The  Bill  of  Exceptions  sets  forth,  that  the  Prosecu- 
tor for  the  Commonwealth,  to  pr6ve  the  guilt  of  the  prii- 
3oner,  offered  the  testimony  of  John  Suter^  an  accomplice 
in  the  burglary  an3  felony  charged,  wh(f  had  been  reman- 
ded for  trial  for  the  said  offence,  by  the  Examining  Court, 
and  against  whoiti  a  separate  Indictment  had  been  preferred 
at  that  Court,  though  not  then  foUnd:  The  wkness  was 
told  in  open  Courts  by  the  Prosecutor  and  the  Court,  tlwit 
if  he  chose  to  decline  giving  testimony  he  was  at  liberty 
to  do  so,  that  he  could  not  be  compelled  to  give  evidence 
'  against  himself,  and  thateven  if  he  gave  his  evidence  freely, 
it  would  not  stop  his  prosecution,  nor  give  him  the  slight- 
est xiaim  to  a  pardon,  nor  to  a  mitigation  of  his  punish- 
ment, and  the  witness  after  being  thus  charged^  declared 
that  he  was  willing  to  tell  tlie  truth,  and  to  do  justice  &s 
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iar  «6  be  wm  abte;  whereupon,  the  Cogrt  decided  that  he 
was  a  competent  witness,  an  might  be  examinedd,  leaving 
his  credibility  to  the  jury. 

The  reason  set  forth  in  the  petition  for  granting  a  Writ 
of  Error  was,  that  an  accomplice  is,  in  Virginia,  an  in- 
competent witness,  and  was,  therefore,  improperly  ad- 
mitted. 

The  Case  was  argued  by  jUlisorif  for  the  petitioner,  and 
Robertsouy  Attorney  General,  for  the  Commonwealth. 

Brockenbroughj  J.  delivered  the  opinion  of  the  Court: 

The  qu^tion,  whether  an  accomplice  in  a  crime  be  a 
competent  witness,  has  frequently  arisen. on  the  Circuits, 
but  has  never  been  brought  before  this  Court  until  now. 
The  rule  of  evidence,  as  laid  down  by  Lawrence^  J.  in  the 
Case  of  Jordaine  v.  Lashbrooke  is,  that  '^all  persons  are 
admissible  witnesses,  who  have  the  use  of  their  reason, 
and  such  religious  belief  as  to  feel  the  obligation  of  an  oath, 
who  have  not  been  convicted  of  any  infamous  crime,  and 
are  not  influenced  by  interest;''  and  the  exception  must  be 
extended  also  to  all  those  who  are  disqualified  by  some  Law 
taking  its  rise  from  a  motive  of  public  policy. 

It  is  not  enough  that  a  person  may  have  commiiied  an 
infamous  crime,  and  that  he  may  have  confessed  it;  hemust 
have  been  convicted  of  it,  to  render  him  incompetent.  The 
credit  of  such  witness  may  be  of  little  avail  in  the  estima- 
tion of  a  jury,  v^hp  are  the  exclusive  judges  of  it,  bqt  the 
rules  of  Law  do  not  require  that  the  Court  should  exclude 
him  from  giving  his  testimony. 

This  rule  decides  the  question,  that  a  pariiceps  in  the 
very  crime  wkh  which  the  prisoner  is  charged,  is  compe* 
tent  to  prove  the  guilt  of  the  prisoner,  and  the  position  is 
amply  supported  by  the  most  respectable  and  weighty  au- 
thorities. 

Hale  informs  us,  that  at  New-Gate,  15  Charles  ^y  Hen- 
ry Trew  was  indicted  of  burglary,  and  by  advice  of  Keel" 
ingf  Chief  Justice,  Brown,  Justice,  and  fVilde,  Recorder, 
one  Perriuy  who  was  in  Jail  for  two  robberies,  and  con- 
fessed himself  to  be  in  this  burglary,  was  sworn  as  a  wit- 
ness against  Trew^ 

In  1662,  TongCy  Philips^  and  others,  were  indicM  for 
treason,  and  upon  conference  with  all  the  Judges,  it  wa^ 
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inter  alia  resolred,  that  a  party  to  the  treason  who  con- 
fessed it,  may  be  ocve  of  the  witnesses  in  case  of  treason^ 
'  for  the  Statute  intended  two  such  witnesses  that  were  al- 
lowable witnesses  at  Common  LaWy  and  so  a  particeps 
eriminis  may  be  admitted  as  a  witness,  but  the  jury  may, 
as  in  other  cases,  consider  of  the  evidence,  and  credit  of 
the  witnesses. 

In  1672,  Afaty  Price  was  convicted  of  treason,  and 
Hf/de  of  highway  robbery,  on  the  evidence  of  accomplices. 
1  Hale's  H.  P.  C.  303. 

See,  also,  HawkinSj  B.  2,  eh.  46,  §  18»  who  says,  that 
<<  it  has  been  long  settled,  that  it  b  no  exception  against  a 
witness  that  he  hath  confessed  himself  guilty  of  the  same 
crime,  if  he  have  not  been  indicted  for  it,  for  if  no  accom- 
plices were  to  be  admitted  as  witnesses,  it  would  be  gene- 
rally impossible  to  find  evidence  to  convict  the  greatest 
ofifenders.  Also,  it  hath  been  often  ruled  that  accomplices 
who  are  indicted^  are  good  witnesses  for  the  King^  until 
they  be  convicted.^  In  support  of  these  positions,  Haw^ 
kins  refers  to  many  ancient  authorities,  which  we  hi.ve  had 
no  opportunity  of  examining. 

Modern  Cases  are  still  more  decisive.  In  the  Case  of 
^Iwood  and  Bobbins^  indicted  for  robbery,  (1  LeacA,464f) 
Judge  Butler  referred  to  the  twelve  Judges,  the  question 
whether  the  evidence  of  an  accomplice,  unconfirmed  by* 
any  other  evidence  that  could  materially  afiect  the  case, 
was  sufficient  to  warrant  a  conviction.  They  were  unani* 
mously  of  opinion,  that  an  accomplice  alone  is  a  competent 
witness. 

The  same  point  was  also  resolved  in  Durham  and  Crow- 
der's  Case,  charged  with  burglary.  I  Leachy  475.  And 
in  Jones's  Case,  in  1809,  Lord  Ellenborough  said,  that 
within  a  few  years;  a  Case  was  referred  to  the  twelve 
Judges,  where  four  men  were  convicted  of  a  burglary,  on 
the  evidence  of  an  accomplice,  who  received  no  confirma- 
tion concerning  any  of  the  facts  which  proved  the  crimi- 
nality of  one  of  the  prisoners,  but  the  Judges  were  unani- 
mously of  opinion,  that  the  conviction  as  to  all  the  four 
\  was  legal,  ^nd  on  that  opinion  they  all  suffered  the  sentence 

of  the  law.  1  Leach^  466,  note  (a);  2  Camp,  132. 

It  has,  however,  been  argued,  that  the  a^dmissibiiity  of 
an  accomplice  depends  on  the  ancient  doctrine  of  approve- 
ment, and  that  as  approvement  was  abolished  by  our  Act 
L  of  Assembly  of  1789,  the  competency  of  the  testimony  of 

I  -    ■     .  '••■•'. 
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accomplices  fell  with  it.  This  idea  is  in  some  degree  sup- 
ported by  a  note  of  Judge  Tucker,  in  4  J3L  Com.  33 1, 
note  5. 

It  is  a  mijgtake  to  suppose  that  the  competency  of  accom- 
plices depends  on,  or  grew  out  of,  the  doctrine  of  approve- 
ment. Ao  approver  is  one  who  being  indicted  for  trea- 
son, or  felony,  and  arraigned,  confesses  the  fact  before  he 
pleads,  and  accuses  other9,  his  accomplices^  in  order  to 
obtain  his  pardon.  His  approvement  is  equivalent  to  an 
Indictment,  and  if  he  supports  it  in  all  respects,  and  the 
person  accused  by  him  is  found  guilty^  the  approver  is  en- 
tiiled  to  his  pardon,  but  if  he  is  acquitted,  the  approver 
receives  judgment  to  be  hanged,  upon  his  own  confession 
of  the  Indictment.  4  BL  Cam.  329;  Sudd^sC^se,  1  Leach^ 
115.  An  accomplice,  who  voluntarily  gives  his  evidence, 
is  not  exonerated  from  punishment,  nor  entitled  to  a  par- 
don, if  he  succeeds  in  convicting  a  fellow  prisoner,  nor  is 
he  subjected  to  punishment  in  consequence  of  his  failure. 
In  both  cases,  his  acquittal,  or  his  conviction,  depends  on 
the  evidence  to  be  adduced  on  his  own  trial.  His  compe- 
tency depends  on  the  ancient  principle  of  the  Common 
Law,  before  adverted  to,  that  no  person  is  to  be  excluded 
from  giving  evidence  on  account  of  infamy,  unless  he  has 
been  convicted  of  an  infamous  crime. 

In  the  Case  before  the  Court,  the  accomplice  was  not 
indicted,  but  we  do  not  rely  on  that  circumstance.  We 
mean  to  affirm  the  principle,  that  an  accomplice,  not  con^ 
victed,  is  a  competent  witness,  and  seeing  no  error  in  the 
judgment  of  the  Court,  the  Writ  of  Error  is  refused. 


JVY>7*E.— It  may  not  be  improper  to  itste,  that  thb  witness,  John  Suter,  was 
fltparatelj  indieted,  at  the  same  Term,  (after  the  trfal  tifJbteph  Byrd^)  for  the 
^  same  burglary,  and  broenj  -.  that  be  was  eonvieted,  and  aeotenoed  to  ten  years 
Imprisooment  in  the  PeoiteDtiary. 
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Michael  QeixLiNo  t^  The  Commonwealth. 

If  •  Defendftot*.  againsk  vhom  •  Judgment  bat  beeo  rendered  fbr  a  fine,  or 
amere^toent,  in  a  proaeeution  ror  a  mitdenietnor,  being  in  euaiod^  under  a 
Capiat  Pro  PVfitf,  or  a  Capiaa  ad  Satirfadendum,  take  tbe  oath  of  an  kw 
aotrent  debtor,  «urrendering  hit  pioper^,  and  be  therenpoa  diaohargeds 
sooh  d'ncharce  U  an  exoneration  from  all  nutbcr  liabilitj  on  aoeb  jadgment 
as  to  the  laid  fine,  or  ameroeroent. 

No  other  Ca.  Sa.  can  afterwards  be  obtained  against  him,  by  motion  to  tbe 
Court,  or  otherwise  |  nor  oao  a  Fi,  Fa.  be  issued  against  his  after  acqmrgd 
good s. and  chattels* 

The  proriso  in  the  SSd  section  of  the  Act  ooneeming  EiecnUoos,  (1  Ji^.  C^db, 
oh.  134,  p.  MS,}  does  not  apply  to  eueh  case. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Kanawha.  'The  circumstances  ere  as  follows:  The  defisn- 
dant  hairing  been  indicted  in  the  County  Court  of  Kana- 
wha for  two  several  assaults,  was  convicted  thereof  in  Au- 
gust, 1821,  and  was  amerced  in  one  case  in  the  sum  of  five 
dollars,  and  in  the  other  in  tbe  sum  of  &fty  dollars.  Writs 
of  Capias  ad  Satisfaciendum  were  issued  against  him,  in 
conformity  with  the  Act  pf  Assen^bly,  (2  Rev.  Code  of 
1819,  ch.  190,  §  1,  p.  58j)  and  being  in  custody,  he  was 
allowed;  shortly  afterwards,  to  take  the  oath  of  insolvency^, 
under  the  44th  section  of  the  Act  concerning  Executions, 
(I  Sev.  Code,  ch.  134,  p;  641.)  The  prisoner  gave  in  his. 
schedule,  which,  however,  contained  nothiDg,  and  he  was 
dischai^d  from  custody. 

In  February,  1825,  the  Attorney  for  the  Commonwealth 
in  that  county,  gave  a  written  notice  to  the  Defendant,  that  - 
he  should  move  the  Court  to  award  Executions  against  his 
goods  and  chattels,  for  the  fiqes,  and  costs  of  the  said  two 
judgments;  and,  also,  that  he  should  move  the  Court  to  di- 
rect Writs  of  Capias  ad  Satisfaciendum  to  issue  on  the 
said  judgments.  The  motion  was  made  at  the  next  Coenty 
Court,  in  March,  1825,  and  it  being  proved  to  the  satisfac- 
tion of  the  Court,  that  since  the  Defendant  took  the  insol- 
vent oath,  '^  he  hath  acquired  lands  and  tenements,  which 
he  now  owns,"  judgment  was  rendered  in  behalf  of  the 
'  Commonwealth,  and  Writs  of  Capias  ad  Sati^aciendum 
were  awarded  severally  on  the  said  judgments. 

The  Defendant  then  applied  to  the  Superior  Court  of  Ka-  - 
nawha,  for  a  Writ  of  Error  to  the  said  judgment,  which 
was  awarded.    That  Court,  regarding  the  questions  of  Law 
arising  on  the  record  aforesaid^  as  new  and  difficult,  ad- 
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journed  tbd  following  questions  to  the  Oeneral  Court  for 
their  decision: 

^*  1.  Is  the  discharge  of  a  defendant  from  custody,  un- 
der a  Writ  of  Capias  ad  Satisfaciendum;  awarded  on  a 
judgment  for  an  amercement  on  an  Indictment  for  a  mis- 
demesnor,  in  pursuance  of  the  Act  of  )38th  December,  1803^ 
^  (re-enacted  25th  February,  1819,)  an  exoneration  from  all 
further  liability  on  such  judgment  ? 

<*  3.  If  such  Defendant  is  not  entirely  discharged,  but  is 
subject  to  further  proceedings  in  relation  ta  after  acquired 
property,  in  pursuance  of  the  general  provisions  of  the  Act 
of  Assembly  as  to  insolvent  debtors,  can  a.  Writ  of  Capias 
ad  Satisfaciendum  be  awarded  in  this  Case  ? 

<*  3.  What  judgment  ought  this  Court  to  give  on  the 
whole  record  ?'*    - 

The  Counsel  for  the  petitioner,  Mr,  Joseph  L,  Fry^  ad- 
dressed the  following  notes  of  an  argument  to  the  Superior 
Court: 

He  contended,  that  neither  the  words,  nor  the  spirit  of 
the  Acts,  in  relation  to  insolvent  debtors,  comprehend  the 
Case.  Let  the  sections  of  the  Act,  from  31  to  43,  inelu-* 
sive,  (1  Rev.  Code^  p  536  to  541,)  be  examined  critically. 
It  will  be  there  found,  that  the  Legislature  had  in  mind  the 
ordinary  case  of  debtor  and  creditor  only.  They  give  re- 
lief to  the  unfortunate  debtor,  whose  imprisonment  was  of 
no  advantage  to  his  creditor.  So,  tot^  after  the  discharge 
of  the  debtor,  liberty  is  reserved  to  the  *'  creditor,  or  Cre- 
ditors,'* to  proceed  by  Scire  Facias^  or  motion  against  the 
debtor,  (section  33;)  the  Sheriff  is  to  pay  the  money  made 
outt>f  bisestate  to  the  **  creditor  or  creditors,"  (section  34;) 
^and  all  the  subsequent  sections  to  44,  evidently  provide 
for  the  same  class  of  creditors. 

That  this  construction  of  the  foregoing  provisons  of  the 
Act  is  right,  is  proved  by  the  Case  of  The  Commonwealth 
V.  Chapman^  in  the  Genw-al  Court,  November  Term, 
1803,  (1  Firg.  Cases^  138.)  It  was  there  decided,  that 
the  relief  granted  by  the  Insolvent  Act,  did  not  extend  to 
persons  convicted  of  misdemesnors,  and  adjudged  to  pay 
yfines  to  the  Commonwealth.  This  produced  the  passage 
of  the  first  section  of  the  Act  of -December,  1803,  which  is 
now  incorporated  into  the  General  Insolvent  Law,  (section 
44.)     Since  the  passing  of  this  Act,  those  in  execution  for 
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the  payment  of  fioes  may  be  discharged.  The  only  cpies* 
tion  is,  whether  they  are  liable  to  the  same  subsequent  pro- 
ceedings, after  discharge,  at  the  instance  of  the  Common- 
wealth, that  the  Law,  as  it  t»efore  stood,. had  provided  in 
the  case  .of  an  individual  creditor  ?  He  contended  they 
^ere  not.  The  Act  of  1803,  is  not  a  declaratory  or  expla- 
natory Act,  but  a  new  one,  prescribing  a  new  ren^edy  or 
rule.  So  far  as  it  adds  to,  or  changes  the  preceding  Law, 
the  Court  may  go,  but  no  farther/  Where  it  stops  short, 
the  Court  must  stop.  Now,  what  did  the  first  section  of 
that  Law  effect,  or  intend  to  effect  ?  Merely  to  enable  the 
party  to  take  the  oath  in  the  same  manner  that  an  indivi- 
dual debtor  would  take  it,- and  thereupon  to  be  discharged. 
It  provides  nothing  more.  The  second  and  third  sections 
of  the  Act  (now  incorporated  in  2  Rev.  Code^  ch.  19Q,  §  6, 
p.  58,)  provides  for  the  disposition  of  the  property  sur^ 
rendered  by  the  debtor,  and  the  officer's  accountability. 
This  provision  confirms  the  construction.  '  F^or,  if  the  Le- 
gislature had  supposed  they  had  adopted,  by  the^firat  sec- 
tion, all  the  previous  Laws  concerning  insolvents,  then 
this  section  was  unnecessary. 

Why  should  the  33d  section  of  the  Act  be  extended  to  ^ 
cases  of  this  kind?  The  motion  authorised  by  itissumma- 
ry,  and  should,  therefore,  be  viewed  strictly.  Why  should , 
the  Commonwealth  be  supposed  to  keep  her  Penal  Jud|;-. 
ments  suspended  over  the  heads  of  her  unfortunate  citi*' 
zens,  (for  unfortunate  they  must  be  as  to  property,)  and 
thereby  repress  their  exertions  to  oJ}tain  a  livelihood^  and 
retrieve  their  affairs  ?  The  Commonwealth  is  interested  in 
the  prosperity  and  good  condition  of  her  citizeqs,  and  it  is 
her  policy  to  foster  their  hopes  and  industry.  Did  she 
mean  to  consider  herself,  by  the  Act  of  1803^  as  an  ordi- 
nary-creditor, and  to  reserve  to  herself,  or  her  Attornies,^. 
the  right  pf  again  imprisoning  her  citizens?  If  so,  why 
not  express  it  ?^  Tiiere  is  a  propriety,  as  well  as  necessity, 
in  giving  an  fndividual  creditor,  the  righT;  to  pursue  /a- 
ture  effects.  It  is  not  just  that  the  creditor  should  be  barred 
/till  his  demand  is  satisfied,  and  under  the  Constitution  of 
the  United  States,  the  State  cannot  bar  him.  But  the  St^te 
may  bar  herself.  She  is  the  creditor:  she  may  discharge, 
and  no  one  can  complain.  And  with  regard  toher  pre- 
sentments or  fines,  this  absolute  discharge  may  a  fortiori 
be  presumed.    For,  nemo  bis  vexari  debet.    For  these  and 


Digitized  by  CjOOQIC      . 


J[UNE  TERM,  1836.  497 

other  reasonss  be  prayed,  on  behalf  of  the  petitioner,  that 
the  judgment  of  the  County  Court  might  be  reversed. 

Barbour^  J.  delivered  the  opinion  of  the  Court: 

In  relation  to  the  first  question  propounded  by  the  Su- 
perior Court,  although  it  is  laid  in  Blvmjidd^s  Case,  5 
Coke's  BeportSy  67,  that  an  execution  of  the  body  is  no 
valuable  execution,  that  is  to  say,  that  it  is  not  a  satisfac- 
tion of  the  judgment,  but  only  tends  to-satisfy,  yet  whilst 
the  body  is  in  custody,  a  new  execution  can  never  issue 
upon  the  same  judgment.  I*  fVash.  Bep,  95.  According 
to  this  doctrine,  if,  instead  of  a  Defendant  availing  himself, 
of  the  insolvent  oath,  he  should  be^contioued  in  execution, 
fio  other  execution  whatever  -could  be  issued  against  him ; 
but,  instead  of.  so.  doing,  the  Defendant  in  this  case  does 
avail  ,himself  of  the  insolvent  oath,  the  indispensable  con- 
dition of  which  i«,  that  he  shall  surrender  all  his  property, 
both  real  and  personal,  for  the  benrefit  of  the  Common- 
wealth. Upon  such  surrender,  he  is  directed  by  Law,  to 
be  discharged  out  of  custody.  After  such  discharge,  if  h6 
were  liable  again  to  be  arrested  and  imprisoned,  by  another 
Capias  ad  Satisfaciendum,  ctii  bono  is  the  discharge; 
for  it  might  be  repeated  indefinitely,  and  thus  the  relief 
from  imprisonment^  be  utterly  illusory.  It  would  seem, 
then,  that  anoUier  Ca.  Sa.  ought  not  to  be  issued;  nor 
ought  a  Fieri  Fttcias  to  be  issued  against  a  person  thus 
discharged;  because,  a  surrender  of  all  his  personal  property 
being  a  necessary  pre-requisite  to  "his  discharge,  there  if 
nothing  left  upon  which  a  Fi,  Fa.  could  operate. 

It  would  seem  as  if  the  Legislature  had  considered,  that  - 
as  the  Defendant's  imprisonment  would  itself  produce  no 
benefit  to  the  Plaintiff,  and  as  during  the  continuance  of 
such  imprisonment,  no  other  execution  could  Be  resorted  to- 
which  would  produce  any,  they  had  not  only  not  injured 
the  Plaintiff,  but  benefited  him,  by  the  discharge  under  the 
insolvent  oath;  as  the  Plaintiff,  by  the  necessity  of  the 
Defendant's  surrendering  all  his  real  and  personal  estate, 
got  the  beneEt  of  a  Fi.  Fa,  and  more  than  the  benefit  of ' 
an  Elegit ^  in  the  sale  of  both  descriptions  of  property. 
Indeed,  it  was  formerly  held,  that  if  a  person  taken  on  a 
Ca.  Sa.  died  in  execution,  the  Plaintiff  had  no  further  re- 
medy.    See  Bac,  Ahr,  tit,  ^*^  Execution,^'  let.  Z>.  and  the 
authorities  there  cited.     And  the  reason  was,   ^^  because 
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he  determined hisckoieey  by  this  kind  ofextcuium^  wbieh 
affecting  a  man^s  liberty f.  is  esteemed  the  highest  and 
most  rigid  in  the  Law^^^  Provision  was  made-  for  this 
case,  by  21  Jae.  1,  cb.  24,  the  substance  of  which  we  have 
enacted  in  1  Rev*  Code  of  1819,  §  8,  p.  528.  Now,  if  io  a 
Case,  where  the  Plaintiff  did  nothing,  and  was  in  no  de- 
fault, but  lost  the  effect  of  his  execution,  by  act  of  Ood, 
to  wit:  the  death  of  the  party,  iie  could  pjursue  np  other 
execution;  a  fortiori^  it  would  seem  to  follow,  that  such 
would  be  the  case,  where  the  Defendant  is  by  Law  dis- 
charged out  of  custody,  surrendering  to  the  Plaintiff  all  hb 
estate f  whereas,  In  the  other  case,  the  Plaintiff  got  nothing; 
particularly  when,  as  before  stated,  an  hnprisonmeot  agiin, 
would  make  the  discharge  fjom  custody  illusory;  and  the 
surrender  of  the  whole  personal  estate,  left  nothing  qq 
which  a  Fi.  Fa.  could  operate.  This  opinion  is  fortified 
by  the  consideration,  that  in  1  Rev.  Code,  %  33,  p.  538^ 
the  Legislature  have  given  to  individual  creditors  against 
their  debtors,  who  have  been  discharged  from  custody,  a 
further  execution  against  after  acqtdred  real  and  personal 
estate;  but  has  forbid  their  imprisonment  again,  except  by 
order  of  the  Court.  But  these  provisions  do  not  apply  to  a 
Case  of  the  Commonwealth,  (see  1  Urginia  Cases,  138;) 
in  which  this  Court  decided,  that  the  insolvent  Law  did  < 
not  apply  to  a  man  imprisoned  under  a  judgment  for  a  mis* 
demeanor.  This  decision  produced  the  Act  of  1803,  (1 
Rev.  Code,  %  44,  p.  541,)  by  which,  a  person  imprisoned 
under  a  judgment  for  an  amercement,  might  avail  himself 
of  the  insolvent  Law,  and  be  discharged;  but  it  contains 
no  provision  for  awarding  any-  new  execution  after  such 
discharge.  The  result  is,  that  the  discharge  of  a  Defen- 
dant, under  the  circumstances  stated  in  the  first  question, 
'is  an  exoneration  from  all  further  liability. 

The  answer  to  the  first  question,  furnishes  a  sufficient 
one  to. the  second;  and  it  follows,  consequently,  in  answer 
to  the  third,:that  the  judgment  which  the  Court  ought  to 
give  upon  the  whole  record,  should  be  to  reverse  the  judg- 
ment of  the  County  Court  awarding  the  Writs  of  Capias 
ad  Satisfaciendum  against  the  Plaintiff  in  Error. 

The  following  was  entered  as  the  judgment  of  the  Court: 

**  The  Court  is  of  opinion,  and  doth  decide,  that  thp  dis-. 
charge  of  a  Defendant  from  custody,  under  a  Writ  of  Co. 
Sa.  on  a  judgment  for  an  amercement,  rendered  on .  the 
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trial  of  an.  Indictment  for  a  misdemesnor,  under  the  Act 
of  28th  December,  1803,  is  an  exoneration  from  all  further 
liability  on  such  judgment;  that,  therefore,  no  Cq.  Sa.  af- 
ter such  discharge,  could  be  properly  awarded  against  the 
Defendant,  and  that  the  judgment  which  the  Superior  Court 
ought  to  give  on  the  whole  record,  ^ould  Iikb  to  reverse 
the  judgment  of  the  County  Court  awarding  the  Writs  of 
Ca.  Sa,  against  the  Plaintiff  in  Error /^ 


The  COMMOWWRALTH 
V. 

The  Justices  of  Kanawha  County, 

When  bridges  or  cMNewaTB  are  necessary  within  the  limits  of  a  ooant^,  and 

.  the  sonreyor  ot'  the  road  with  his  assistants,  cannot  make  or  maintam  the 

same,  the  Superior  Court  of  Law  for  such  oounty,  hath  the  power  to  eoropel 

the  Justices,  by  Writ  of  Mandamus,  to  build  or  repair  such  bridge  or  cause* 

This  Case  is  fully  stated  in  the  opinion  of  the  Court^ 
whieh  was  delivered  by  Smithy  J. 

This  is  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Kanawha  county. 

A  Rule  was  made  in  the  said  Superior  Court,  against  the 
Justices  aforesaid,  commanding  them  to  appear  in  that 
Court,  and  shew  cause,  if  any  they  could,  why  a  peremp- 
tory Mandamus  should  not  issue,  requiring  the  said  Justi- 
ces at  their  County  Court,  to  contract  for  the  re-building  or 
repairing  of  the  bridge  across  the  ravine,  near  and  above 
the  House  of  Nelson  Priddy^  on  the  north-east  side  of  Jthe 
Great  Kanawha,  where  the  public  road  leading  through  said 
county,  crosses  the  same. 

At  the  next  Term,  the  Justices  appeared  by  Attorney, 
and  objected  to  the  iurisdiction  of  the  Superior  Court,  con- 
tending, that  the  sole  discretion  and  control  over  the  sub- 
ject matter,  is  vested  in  the  Justices  of  the  County  Court. 
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Whereupon,  (he  said  Saperior  Court  "adjoufned  to  tbu 
•Court,  the  following  questiena; 

1.  When  bridges  or  causeways  are  necessairy  withiQ  the 
linnits  of  a  particular  county,  and  tiie  surveyor  of  the  road 
with  his  assistaqtSi  cannot  make  or  maintain  the  same,  hath 
this  Couft  power  to  compel  the  Justices  by  Writ  of  Man- 
damus, to  contract  for  the  buildit)g  or  repairing  of  such 
bridge  or  causeway. 

2.  If  this  Court  hath  jurisdiction  over  the  subjeet  matter, 
by  Writ  of  Mandamus,  tloth  H  appertain  to  the  Court  to 
decide  on  the  necessity  of  Erecting  such  bridge  or  cause- 
way, and  whether  the  surveyor  with  his  assistants,  are 
adequate  to  the  making  or  repairing  thereof^  or  are  those 
facts  to  be  ascertained  by  a  jury  of  the  couhtryon  a  proper 
state  of  pleadings  made  up  for  that  purpose. 

In  the  Case  of  The  Commonwealth  v.  The  Jftsiicestff 
Fair/aa:  county^  at  November  Term,  1815,  {ante.  p.  9,) 
it  was  expressly  "aflSrmed  and  decided  by  the  unanimous 
opinion  of  the  Judges  present,  ''  that  a  Mandajnus-does  lie 
from  a  Superior  Court  of  Law  to  a  County  Court,  to  com- 
pel such  County  Court  to  build  a  bridge  or  causeway  ac-^ 
cording*  to  the  7th  section(a)  of  the  Act,  concerning' public 
roads."  The  reasons  upon  which  that  opinion  was  found<^ 
ed,  are  given  at  large  in  the  report  of  the  Case^  and  need 
not  be  repeated.  That,  decision  is  decisive  of  the  hrst 
question  propounded  to  this  Court  in  the  pi^ent  Case. ' 

The  second  question  not  arising  Upon  the  record  and  pro> 
ceedings,  which  have  been  had,  it. is  proper  and  according 
to  .the  common  practice  of  the  Court,  to  decline  deciding 
upon  that  point. 

The  following  to  be  entered  as.  the  judgment  of  the 
Court: 

The  Court  is  of  opinion,  and  doth  decide  by  the  unani- 
mous opinion  of  the  3udges  present,  that  when  bridges  or 
causeways,  are  necessary  within  the  limits  of  a  county^  and 
the  surveyor  of  the  road  with  his  assistants,  cannot  mak& 
or  maintain  the  same,  the  Superior  Court  of  Law  for  such 
county,  hath  the  power  tp  compel  the  Justices  by  Writ  of 
Mandamus,  to  build  or  repair  such,  bridge  or  causeway. 

Which  is  ordered  to  b^  certified  to  the  said  Superior- 
Courts 


(a)  2  Bffv,  Code  oT  1819,  eh.  236,  §  9. 
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The  GoMMOiiWBAi^TH  i^..JoHN  J.  Jackson. 

If  •  person  oluirge^  wkb  an  Msauk  and  batter^r^  be  reeoMiixed  te  «{ip«ar  tt  the 
next  Superior  Court,  to  answer  an  Indietment  to  be  then  and  there  prefer- 
red  a^inst  him  for  the  Baid  oflRsnoe,  in  the  mean  time  fraudulentlj  procure 
himaelf  to  be  iadieted  for  the  tame  tifieaee  in  the  CouoQr  Court,  and  eoofiiM 
hit  guilt,  and  a  small  amereement  be  thereupon  aatessed  on  him,  such  frau- 
dulent prosecution  and  con vietion,  present  no  bar  to  the  iBdIotroeot  preferred 
againat  him  in  thtf  Superior  Court.. 

The  plea  of  mUerfti*  corvotct,  in  such  eaae>  being  replied  to  speeialhr,  the  re* 
plication  which  sets  forth  such  fraudulent  prosecution  and  oonviotinn,  being 

'  well  drawn,  it  a  suffieient  answer  to  the  Defendant*!  plea,  and  should  be  a£ 

'  jidged  ij^dod  on  demurrer. 

A  replication  which  concludes  with  a  verification  by  the  record,  is  bad  on  de* 
murrer,  where  it  appears  bv  the  repliaation,  that  the  matters  of  reeord  rtier« 
aUedged,  are  mixed  np  wit^  matters  m  fai*,  and  are  only  used  as  induee« 
ment  to  the  facta  reKed  on  to  avoid  the  inea^ 

la  Criminal  eases,  defects  of  form  in  pleading  may  be  taken  advantage  of  by' 
t     gtneral  demurrer. 

An  AUorb^  for  the  Commonwealth  nay  amend  his  pleadings— in  what  case? 

Tliis  was  a  Case  adjourned  to  this  Court  by  the  Superior 
Oourt  of  Law  for  Wood  county.  The  whole  Ca^  is  fully 
set  out  in  the  following  opinion  of  the  Court,  which,  was 
delivered  by  S,  B.  Parker^  h 

At  a  Superior  Court  of  Law  held  for  Wood  county^  on 
the  29th  day  of  September,  1824,  the  Defendant  was  in- 
dicted for  an  assault  and  battery,  committed  the  26th  of 

,  April  preceding,  on  one  Christian  Schultz^  jun.  In  Sep- 
tember, 1829,  be  appeared  and  pleaded  not  guilty,  and  two 
special  pleas,  substeintially  and  almost  literally  agreeing, 

-  insomuch  that  the  Court  might  well  have  considered  them 
as  one  plea,  and  refused  the  Defendant  leave  to  file  them 
both.  They  state,  in  substance,  that  the  Defendant  had 
been  indicted  in  August  preceding  the  September  Term, 
1824,  for  the  same  offence  in  the  County  Court  of  Woodf 
that  he  had  pleaded  gtiilty  to  the  Indictment,  and  been 
amerced  by  a  jury  in  the  sum  of  two  dollars  and  fifty  cents, 
for  which  a  judgment  bad  been  rendered  against  him  by 
the  said  Court  in  November,  1824.  These  pleas  contain 
|he  requisite  averments  of  the  identity  of  the  persons,  and 
of  the  offence,  and  are  in  other  respects  sufficiently  formal, 
aQthough,,as  before  stated,  so  nearly  alike  as  to  present,  sub- 
stantially^ the  same  defence  in  bar.  The  Commonwealth's 
Attonfey,  at  the  Spring  Term  of  the  present  year,  182i| 
filed  replications  to  each  plea,  admitting  the  facts  stated 
therein,,  but  averring  that  on  the  29th  of  April^  1824j  the 
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Defendftttt  had,  for  thisf  same  offeace,  been  bound  in  a  re- 
cognizance before  the  Superior  Court  of  Wood,  conditioned 
for  bis  appearance  on  the  first  day  of  the  succeeding  Term 
of  the  aaid  Superior  Court,  to  answer  an  Indictnaeht  to  be  * 
then  and  there  preferred  against  bun,  for  the  assault  and 
battery  alledged  to  have  been  committed  by  him  upon  the 
said  SchuUz;  and  that  in  the  mean  time,  in  order  that  he 
might  plead  a  conviction  in  the  Coiinty  Court,  in  bar  of  the 
proceedings  instituted  in  the  Superior  Court,  he  caused  and 
procured  one  James  Henderson^  of  the  said  county,  to 
prefer  an  Indictment  againsthim  for  the  same  oBenoe,  and 
caused  and  procured  witnesses  to  be  sent  to  the  Grand  Jury 
in  said  County  Court;  and  that  thertby  the  said  Hendtnaht 
by  the  procurement,  and  with  the  privity  of  the  Defendant, 
caused  and  procured  him  to  be  indicted  \  to  which  Indict- 
ment he  pleaded  guilty,  and  was  amerced  in  the  sum  men- 
tioned in  the  plea,  for  which  the  judgment  relied  on  in  bar 
was  rendered.  Both  these  replications  conclude  thus:  *<atid 
this  the  Commonwealth  is  ready  to  verify  by  the  records.*^ 
The  record  goes  on  to  state,  that  thereupon  the  Defendant* 
rejoined  generally  to  the  first  special  replication,  and  issue 
was  joined  thereon,  but  demurred  generally  tathe  second 
replication,  and  the  Attorney  for  the  Conoimon  wealth  joined  , 
in  demurrer.  * 

The  questions  of  Law  arising  upon  the  deihurrer  of  the    . 
Defendant  to  the  special  replication  of  the  Attorney  for  the  . 
Commonwealth,  are  adjourned  to  this  Court,for  novelty  and 
*  difi&culty,  and  its  opinion  requested  thereon. 

If  there  was  no  objection  of  iotm  to  this  replication,  we  " 
ar6  all  prepared  to  certify  to  the  Court  below  what  perhaps 
was  the  real  question  intended  to-be  submitted,  that  the 
demurrer  should  be  over-ruled  and  the  replication  adjudged 
good.  We  have  no  doubt,  but  that  the  matters  stated  in 
the  replication,  are  a  sufficient  answer  to  the  Defendant's 
plea.  If  they  are  true,  the  Defendant  by  an  artfuri  and 
fraudulent  contrivance,  attempted  to  oust  the  Superior 
Court  of  itsjurisdiction,  for  purposes  which  we  can  readily 
imagine.  .  The  means  resorted  to,  to  effect  this  otg'eet^ 
viz:  the  procuring  a  pretended  prosecutor  to  institute  a 
sham  prosecution;  are  in  themselves  utterly  subversive  of 
the  Criminal  Justice  of  the  country,  and  cannot,  for  a  mo* 
ftent,  receive  the  countenance  qf  this  Court  If,  when  a 
-vreal  and  serious  prosecution  is  instituted,  a  Defendant  can 
escape  from  its  consequences,  by  such  a  device;  a  deviee 
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adopted  by  collusion  with  others,  in  order  that  he  may  be 
enabled'to  plead  a  former  qonvtcCion  in  bar  of  such  prose- 
cution (as  this  replication  expressly  aUedges,)  it  would  be 
better  that  all  the  Criminal  Laws  should  be  repealed,  than 
'  that  the  Courts  attempting  to  enforce  them,  should  exhibit 
such  a  mockery  of  Justice.  We  are,  therefore,  unani- 
mously of  opinion,  that  the  replication  in  this  .Case  sets 
out  su^cient  matter  of  substance,  to  avoid  theeffbct  of  the 
plea.  But  we  think  that  the  conclusion  of  the  replication 
is  bad,  in  point  of  form*  It  purports  to  verify  the  aflega- 
tioBS  of  the  replication^  by  the  records  of  the-  County 
Court,  and  so  refers  the  trial  of  the  issue  to  be  made 
up,  to  the  Court,  instead  of  referring  it  to  the  juiry.  In 
qtfaer  words,  a  special,  instead  of  a  general  verification, 
is  used.  Matters  of  record  are  indeed  alledged  in  the  re- 
plication as  parts  of  the  defence  to  the  plea,  but  they  are. 
mixed  up  with  matters  in  paia^  and  are  only  used  as  in- 
ducement to  the  facts  relied  on  to  avoid  the  plea."  The 
conclusion  ought,  notwithstanding,  to  have  been  in  the 
usual  form,  and  not  in  the  manner  here  stated.  If,  indeed, 
thiff  was  a  Civil  Case,  this  defect,  or  im\)erfection  of  form, 
would  not  be  regarded,  unless  specially  alledged  in  the 
demurrer  as  cause  thereof,  by  virtue  of  the  Act  of  Assem- 
bly in  such  case  provided,  (see  1  Rev.  Code^  %  101,  p.  511,} 
copied  from  the  English  Statute  of  27  Blizabethy  c.  5. 
But  this  Act  does  not  extend  to  Criminal  Cases,  and  there- 
.  fore,  in  such  cases,  defects  or  imperfections  of  form,  may 
be  taken  advantageof  on  general  demurrer,  such  as  is  filed 
to  the  replication,  in'  question.  The  consequence  is,  that 
the  demurrer  mus^  be  sustained,  unless  the  Attorney  for  , 
the  Commonwealth  asks  and  obtains  leave  to  withdraw  his 
joinder  in  demurrer,  and  amend  his  replication  in  this  par- 
ticular; but  if  he  chooses  to  adopt  thiart  course,  we  entertain 
no  doubt  of  the  p^priety,  at  this  stage  of  the  proceedings, 
of  the  Court's  giving  him  leave  to  amend.' 

The  following  is  to  be  entered  as  the  judgment  of  the 
Court: 

"  This  Court  is  of  opinion,  and  doth  decide,  that  the  de- 
.  murrer  of  the  Defendant  to  the  replication  of  the  Attorney 
for  the  Commonwealth,  ought  to  be  sustained;  the  said  re- 
phoation  although  good  in  substance,  being  defective  in 
form,  in  concluding  with  a  verification  by  the  record;  un- 
less the  said  Attorney  asks  leave  to  withdraw  fais  joinder 
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in  demurrer,  and  amend  his  replication,  which  the  Court 
below  ought  not  to  refuse:  and,  if  the  Informality  is  cored 
by  amendment,  and  the  Defendant  does  not  withdraw  his 
demurrer,  the  Court  is  further  of  opinion,  that  it  ought  to 
be  over-ruled  and  a  judgment  of  respondeat  ouster  ren- 
dered." 


The  Commonwealth  v.  Samuel  Murray,  Juu. 

If  A  prjsdner  excepts  to  in  ookiion  of  tbe  Eununiiig  Court,  «ii4in  hit  Bill  of 
Exceptions  sets  forth  the  Warrant  of  Commitmeut,  he-thereby  makes  that    ' 
Warrant  a  pait  of  tbe  record  of  the  Examining  Court. 

Hv  in  anoh  -case,  the  Warrant  of  Commitinent  shews  the  offenee  oharg«d  on  tlie 
prisoner  to  be  the  same  with  that  for  which  he  is  indicted  in  the  Superior 
Court,  that  Indictment  shall  not  be  quashed,  although  the  other  part  of  the 
proceedings  of  the  Examining  (}ourt,  only  exhibit  a  charge  of  K;loi\y  gene- 
rally. 

It  is  aafe  that  a  Warrant  of  Commitment  should  set  (brth  that  the  party  is 

.    charged  on  oath,  or  affirmation «  but  it  is  nt  necettary. 

Tbe  return  of  a  Sheriff  on  a  Warrant  summoning  the  Jastiees,  thai  he  hat 
**  executed"  it,  is  sufficient. 

A  mistake  of  the  Justice  in  the  date  of  the  Warrant  of  Cpmmitment,  or  of  the 
Warrant  sommaning  the  Jostiees,  is.  no  gnoond  lor  ietkbg  MidetbJI  snbse* 
qoeot  proceedings. 

This  Was  an  adjourned  Case  from  the  Supterior  Court  of 
Hanover.     The  Defendant  was  indicted  for  the  larceny  of 
a  calf,  the  property  of  William  Pollard,     Before  plead- 
ing to  the  Indictment,  he  moved  the  Court  to  quash  the  * 
Indictment^  on  the  following  pounds: 

1.  That  by  the  record  of  the  proceedings  of  the  Exam- 
inivig  Court,  it  appears  that  tbe  prisoaer  was  examined  on  a 
general  charge  of  felony. 

3.  That  the  Warrant  of  Commicment  doei  not  «t«e  that 
it  was  granted  upon  oath,  or  affirmation,  but  states  that  the 
prisoner  had  been  arrested  for  a  suspicion  of  felony ^  by' 
him,  as  it  was  said,  committed. 

3.  That  the  return  made  by  the  Deputy  Sheriff,  upon  the 
Warrant  directing  the  Examining  Court,  was  uncertain,  in- 
sufficient, and  illegal.  , 
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4.  That  the  Watrant  summoning  the  Examining  Court; 
dated  on  the  6th  May,  1825,  states  that  he  had  on  that  day 
committed  the  prisoner,  by  his  Warranty  to  jail,  whereas 
the  Warrant  of  Commitment  exhibited  before  the  County_ 
Court,  bore  date  5th  May,  18^5. 

So  mueh  of  the  record  of  the  Examining  Court,  as  it 
necessary  for  the  pi*esent  purpose,  was  as  follows: 

♦*  At  a  Court  of  Monthly  Session,  held  for  Hanover  coun* 
ty,  at  the  Court-house,  on  Wednesday,  the  25th  May,  1825> 
no  Court  appearing  on  the  day  appointed  for  the  examiha« 
tioh  of  Samuel  Murray^  Juru  charged  with  felony,  ihd 
said  Samntl  Murray^  Jun.  was  this  day  led  to  the  bar, 
in  custody  of  the  Sheriff  of  this  county,  and  for  reascms  ap* 
pearing  to  the  Court,  the  said  examination  is  continued  un- 
til the  next  Court  And  at  a  Court  of  like  Session,  held 
&c>  on  &c.  Samuel  Murray ^  Jun»  who  stands  charged 
wi^h  felony,  &c.  whereupon,  &c.  the  Court  on  considera- 
tion, are  of  opinion,  that  the  said  Samuel  Murray^  Jun. 
ou^t  to 'undergo  a  trial  for  the  felony  aforesaid^  at  the 
next  Superior  Court  of  Law  to  be  held  for  this  county," 

&€. 

At  the  examination  aforesaid,  the  Counsel  for  the  pri- 
soner tendered  to  the  Court  a  Bill  of  Exceptions,  which 
was  received,  sealed,  and  signed,  and  ordered  to  be  made 
a  part  of  the  record,  and  is  as  follows: 

<<  Memo,  Oa,this  examination,  the  Warrant  of  Commit^ 
Dnent,  and  the  Warrant  summoning  the  Justices,  with  the 
return  on  the  latter,  were  introduced,  whereupon,  the  pri- 
soner, by  his  CoiHisel,  moved  the  Court  to  quash  the  said 
Warrants,  and  discharge  the  prisoner,  which  motion  the 
Court  over-ruled."  ' 

The  Warrant  of  Commitment  is  in  these  words: 
"Hanover  county,  to  wit: 

^^To  the  Keeper  of  the  Jail  of  the  said  cQpnty: 

"  Whereas,  Samuel  Murray^  Jun,  late  of  Hanover 
county,  labourer,  has  been  arrested  for  suspicion  of  felony, 
by  hUn,  Ks  it  is  said,  committed,  in  stealing  a  calf  of  the 
value  of  86i  the  property  of  William  Pollardf  of  Ititaio^ 
ver  county;  therefore,  in  behalf  of  the  Commonwealth,  I 
command  you,  that  you  receive  the  said  SUmutl  Murray^ 
Jun,  into  your  custody,  in  the  said  jail,  there  to  remiaia 
till  he  be  delivered  from  your  custody  by  a  due  eourse  of 
Law.  Given  under  my  hand  and  seal, -at  the  said  county, 
the  5th  day  of  May,  1825.  John  Kilbt," 

64 
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The  other  Warrant  and  return,  are  as  follows: 
<* Hanover  county,  to. wit: 

**To  the  Sheriff  of  the  said  county: 

"Whereas,  Samuel  Murray y  Jun.  late  of  Hanover 
county,  was  this  day  committed  to  the  jail  of  this  county, 
by  my  Warrant,  it  appearing  to  me  that  the  felonious  of- 
fence wherewith  he  stands  changed,  ought  to  be  examined 
into  by  the  County  Court:  therefore,  on  behalf  of  the  Com- 
monwealth, I  require  of  you,  that  you  summon  at  least 
eight  of  the  Justices  of  your  said  county,  to  meet  at  the 
Court-house,  on  the  13th  May,  1823,  and  then  and  there 
to  hold  a.  Court  for  the  examination  of  the  fact  with  which 
the  said  Samuel  Murray,  Jun.  stands  charged,  and  for 
such  other  pSrposes  concerning  the  premises,  as  is  by  Law 
required,  and  directed,  and  that  you  have  then  there  this 
Warrant.  Given  under  my  hand  and  seal,  this  6th  day  of 
May,  1825.  John  Kilby,  (Seal.'') 

Return  of  the  Sheriff,  endorsed: 

"  Executed:  Edwin  Sheltorij  D.  »•  for  J.  W.  ElHs, 
Sheriff'* 

The  Superior  Court  adjourned  to  theOeneral  Court,  the 
following  questions: 

1.  Is  the  charge  against  the  prisoner,  arit  appears  upon 
the  whole.record  aforesaid,  too  general? 

2.  Is  the  aforesaid  Warrant  of  Comniitment  bad,  be- 
cause it  does  not  appear  upon  its  face  to  have  been  granted 
upon  oath  ? 

3.  Is  the  return  of  the  Sheriff  upon  the  Warrant,  sum- 
moning the  Magistrates,  defective  ? 

4.  Is  the  apparent  mistake  stated  in  the  fourth  ground, 
aforesaid,  material  ? 

5.  Are  ail  or  any  of  the  objections  aforesaid,  sufficient  to 
quash  the  said  Indictment  ? 

Brockenbroughj  J.  delivered  the  opinion  of  the  Court: 

(After  slating  the  Case  as  above.)  In  answer  to  the  first 
question  propounded,  the  Court  has  no  hesitation  in  sayitig, 
that  according  to  the  decision  in  M^CauVs  Case,  1  i^irg. 
Caaesy  p.  300,  if  it  does  not  appear  from  the  record  of  the 
Examining  Court,  for  what  criminal  fact  the  prisoner  was 
examined  and  remanded  for  trial,  and  if  that  fact  cannot  be 
ascertained  without  looking  to  papers  or  testimony  out  of 
the  record,  and  if  from  the  record,  it  appears  that  he  was 
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*  charged  before  the  Examining  Court,  with  felony  gene- 
raHy,  the  Indictment  charging  him*  with  a  particular  of- 
fence,  ought  to  be  quashed  either  on  Plea,  or  on  motion. 

In  that  Case  it  was  decided,  that  the  Warrant  of  Com-  ' 
mitment  was  no  part  of  the  record  of  the  Examining  Court 
It  is  not  necessary  now  to  enquire,  whether  that  part  of  the 
decision  would,  upon  a  re-consideration,  be  supported  or 
not.  There  is  nothing  however  in  it,  which  sanctions  the 
idea,  that  the  prisoner  himself  may  not  make  that  Warrant 
a  part  of  the  record.  In  this  Case,  he  moved  the  Examin- 
ing Court  to  quash  that  Warrant  atid  another,  and  the  pro- 
ceedings founded  on  them,  and  being  over-ruled  in  this  ap- 
plication, he  excepted  to  the  opinion  and  spread  the  War- 
rant of  Commitment  on  the  Bill  of  Exceptions,  and  prayed 
that  his  bill  might  be  made  a  part  of  the  record,  which  was 
done.  It  does  then  appear  from  the  'Whole  record  of  the 
Examining  Court,  that  he  was  examined  and  remanded  for 
trial,  for  the  very  offence  for  whtch  he  was  indicted,  and 
that  the  charge  before  that  Court,  was  not  too  general. 

The  second  question  is  of  more  importance.  The  Court 
18  aware,  thatkn  opinion  has  lately  prevailed,  that  a  Mitti- 
mus, which  does  not  shew  on  the  face^of  it,  that  the  charge 
against  the  prisoner  wad  supported  by  oath  or  affirmation,^ 
is  iHegal,  and  that  the  prisoner  may  l)e  discharged  on 
Habeas  Corpus.  This  opinion  has  received  countenance 
from  the  Case  of  Ex  parie  Bttr/ord,  3  Cranch,  448.  But 
after  due  reflection,  we  are  satisfied,  that  in  this  State,  the 
Law  is  otherwise. 

The  fourth  article  of  the  Constitution  of  the  United 
States  declares,  that '^  The  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers  and  enects,  against 
^  unreasonable  searches  and  seizmres,  shall  not  be  violated; 
and  no  Warrant  shall  issue,  but  upQn  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized. "  It  appears  clear  to  us,  that  this  article  applies  to 
Search  Warrants  and  Warrants  of  Arrest,  and  not  to  War- 
rants of  Commitment  The  article  too,  lays  down  a  rule 
'  for  the  Federal  authorities,  and  not  for  the  State  authori- 
ties. It  was  intended  td  afford  security  to  the  people  of 
all  the  States,  against  the  encroachments  of  their  Federal 
Legislature,  Executive  and  Judiciary,  and  of  all  the  offi- 
cers created  by,  or  dependent  on  them.  It  could  not  be 
intended  as  a  rule  for  the  State  authorities.     The  people  of 
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the  several  States  then  exiting,  had  already  by  Hitir  Con- 
stitutions and  Lawsy  guarded  themselves  as  eObctuaHy,  m 
'  they  thought  it  necessary,  against  the  abuse  of  power  by 
their  own  governments,  and  if  there  was  any  defect,  they 
retained  within  themselves,  the  power  to  e^blish  such  ad* 
ditional  rules  as  might  thereafter  be  necessary. 

By  the  iOth  article  of  their  9ii]  of  Rights,  the  people 
of  Virginia  declared^  *^That  general  Warranti,  whereby 
an  officer  or  messenger  may  be  commanded  to  search  sus^ 
pected  places,  without  evidence  of  a  fact  committed,  or  to 
seize  any  person  or  persons  not  named,  or  whose  offence  is 
not  partit!ularly  described  and  supported  by  evidence,  are 
grievous  and  oppressive,  and  ought  not  to  be  granted." 
There  can  be  little  doubt,  that  this  article  grew  out  of  th>a 
discussions  in  England,  in  Wilkes^  Case,  and  it  estabti^es 
a  most  important  safeguard  to  the  rights  of  the  people, 
against  the  abuse  of  power  by  our  otvii  State  officers.    But 
it  is  clear,  that  Kke  the  article  in  X\^  Federal  Constitution, 
it  applies  only  to  the  Warrants  ot  Search  and  of  Seizure, 
and  not  to  the  Warrant  of  Commitment     This  last  War- 
rant was  left  as  it  stood  at  Common  Law,  nor  has  it  been 
deemed  necessary  to  make  any  Legislative  enactment  on 
the  subject     Ho^  then  stands  the  Case  at  Common  Law? 
HawkinSj  (Book  2,  ch.  16,^  17,)  says,  <<It  is  safe  to  set 
forth,  thdt  the  party  is  charged  upon  oath,  but  this  ia  not 
necessary,  for  it  hath  been  resolved,  that  a  commitment  for 
Treason,  or  tor  suspicion  of  it,  without  setting  forth  any 
particular  accusation  or  ground  of  the  suspicion,  is  good." 
This  is  supported  by  Wyndham^a  Case,  1  Sir.  3.     Hah, 
(i  vol.  p.  583,)  recites  the  three  essential  parlaof  the  Mttti- 
mus,  as  laid  down  by  Lord  Coke^  and  in  that  enumeration, 
does  not  incliide  this  I'equisition.  See  also,  1  Ltach^  167;   . 
I  Chiity  Cr,  Lato^  110,  and  3  Wila.  158. 

It  is  believed,  that  it  has  been  almost  the  universal  prac- 
tice of  the  Justices  in  this  Commonwealth,  to  omit  the. 
statement  in  the  IVIittimus,  that  the  party  was  charged  on 
oath,  and  we  have  not  heard,  that  any  oppression  has  re- 
sulted from  the  practice.  We  do  nol,  therefore,  think  it 
could  be  correct  to  make  a  new  rule  which  might  have  the 
effect  to  let  loose  numerous  offenders  on  the  community* 
In  this  opinion.  Judge  Semple  does  not  concur. 

The  third  question  is  easily  answered.     The  Law  di- 
rects, that  the  committing  Magistrate  shall  issue  his  War-    ^ 
rant  'to  the  Sheriff^  commanding  him  to  summon  at  least 
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eight  of  the  Justices  to  held  a  Court  for  the  examination 
of  the  fact^  The  Warrant  in  this  Case,  pursues  the  direc- 
tions of  the  Law,  and  the  Sheriff  returns,  that  he  has  ex^ 
cuted  it.     We  consider  the  return  as  sufiBcient 

In  answer  to  the  fourth  question,  we  say,  that  whether 
the  Magistrate  made  a  mistidM  in  the  date  of  the  Warrant 
sommoning  the  Justices,  or  in  the  recital  that  he  had  on 
that  day»  committed  the  prisoner,  is  wholly  immateriaL 

In  answer  to  the  fifth  question,  the  Court,  is  of  opinion, 
that  even  if  the  Warrant  of  Commitment  were  bad  in  the 
particular  already  adverted  to,  it  would  be  no  ground  to 
quash  the  Indictment,  becanse  the  Indictment  charges  the 
prisoner  with  an  offence  for  which  he  had  been  previously 
examined,  and  whether  the  original  Mittimus  was  legal  or 
not,  yet,  clearly,  after  he  had  teen  remanded  to  jail  by  the 
Examining  Court,  his  second  commitment  was  entirely 
regular.  In  this  opinion  we  are  unanimous,  as  we  are  that 
none  of  the  other  objections  are  sufficient  to  quush  the  In- 
dictment* 
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Thomas  Kennedy  v.  The  Gommonwsalth.    , 

After  the  retirement  of  a  jviry  in  a  Criminal  ease,  (tbay  beinr  k^  togethetf 
under  the  eare  of  the  Shjeriff,  in  a  room  se|Mrate  trom  all  otnert,)  one  of  the 

-  jnrors  called  to  a  friend  from  a  wiodow,  detfariog  him  to  inform  hit  fiunify  of 
the  eaive  of  hii  abaence,  and  requeiting  him  to  proeare  hit  wateh,  and* de- 
liver it  to  the  Sheriff  for  him  e  thit  conversation  it  not  toffioient  to  tet  atide 
the  verdict,  although  the  Sheriff  happened  not  to  hear  it. 

Although  the  evidence  of  the  juror  himself,  who  held  such  convenation,  and 
of  the  pertoa  to  whom  it  was  addi^ssed,  should  be  received  with  areat  ai» 
lowanoe,  yet  the  evidence  of  another  juror,  who  heard  the  oonversabon,  and 
was  in  no  manner  implicated  in  a  charge  of  improper  conduct,  is  entitled  to 
the  fullest  weiriit. 

The  jury,  on  their  retirement  for  the  night,  were  placed  up^sUirs  in  a  tavern, 
in  nve  lodging  rooms,  which  were  separated  from  each  other  by  a  eoromoo 
passage,  bto  which  they  all  opened  >  the  doors  of  die  lodging  rooms  were 

«-  genendfy  open :  the  doors  to  the  common  passi^  were  kept  constantly 
shut,  so  as  to  exclude  other  persons.  Thn  disposition  of  the  jury  is  a  Strict 
compliance  with  the  Law,  which  requires  that  the  jury  should  be  kept  toge- 
ther. 

After  verdict  against  a  prisoner  chai^ged  with  an  atrocious  offence,  proof  that 
one  of  the  jurors,  (before  he  was  summoned,  and  who  probably  aid  not  ex* 
peet  to  be  on  the  jury,)  nid,  (hat  the  prisoner  **  was  doomed  to  the  Peniten- 
tiary ;  that  he  would  go^  if  he  had  even  attempted  to  commit  the  crime,*'  is 
not  sufficient  to  shew  that  the  juitir  had  formed,  a  deliberate  opinion  touch- 
ing the  prisoner*a  anilt,  or  had  prejttdged  the  ease.  The  verdiet  ihaold  not 
be  set  aside  on  soeii  proof. 

The  petitioner  applied  to  this  Coart  to  grant  hini  a  Writ 
of  Error  to  a  judgment  of  the  Superior  Courts  whereby  he 
was  sentenced  to  an  imprisonment  in  the  Penitentiary  for 
ten  years.  Th^  facts  of  the  Case,  are  fully  developed  in 
the  following  opinion. . 

Smithy  J.  delivered  the  opinion  of  the  CoUrt: 

This  is  an  application  for  a  Writ  of  Error  to  a  judgment 
of  the  Superior  Court  of  Law  for  Rockingham  couoty. 

At  the  last  Term  of  the  said  Superior  Court,  the  peti- 
tioner was  indicted  and  convicted  of  a  rape.  At  a  subse- 
quent  day  of  the  Term,  a  .motion  was  made  for  a  new  trial, 
which  motion  was  over-ruled,  and  the  petitioner  sentenced 
to  ten  years  imprisonment  in  the  Penitentiary. 

It  is  contended  for  the  petitioner,  that  he  was  entitled  to 
a  new  trial,  for  the  following  causes: 

1.  Because  one  of  the  jurors  held  a  eonversation  with  a 
stranger,  after  retirement 

2.  Becatjse  the  jury  were  not  kept  together. 

3.  Because  a  juryman,  to  wit,  {John  Embrjf,)  was  com-  . 
mitted  in  his  opinion  before  the  trial. 
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Id  the  Bill  of  Exceptions  which  was  signed  and  made 
part  of  the  record^  all  the  affidavits  and  testimony  upon 
which  the  motion  for  a  new  trial  was  founded,  are  set  forth; 
from  which  it  appears,  .that  at  the  time  of  the  conversation 
between  James  Oray^  one  of  the  jury,  and  Robert  Moo* 
neyy  his  relation,  upon  which  the  £u^t  objection  is  founded, 
there  was  no  separation  of  the  jury;  they  were  all  in  the 
same  room,  and  the  Deputy  Sheriff  was  also  present:  the 
objectipn  is,  that  in  such  conversation,  there  was,  or  might 
have  been,  a  tampering  with  the  jury.  The  evidence  on 
thd  part  of  the  petitioner  only  proves,  that  whilst  the  jury 
were  all  in  a  fining  room  and  some  of  them  at  the  win- 
dows, some  conversation  passed  with  a  person  in  the  street 
at  the  distance  of  five  or  six  yards;  that  although  the  wit- 
ness did  not  hear  what  passed,  yet  the  conversation  ap- 
peared to  be  open,  without  any  attempt  ta  conceal  what 
was  said.  The  evidence  of  Jartits  Cfray^  the  juryman, 
and  Robert  Mooney^  the  other  person  alluded  to,  gives 
this  explanation  of  the  transaction;  *Uhat  G^a^,' the  jury- 
man, beinfi;  at  the  window  and  seeing  Mooney  his  relation 
pass  by,  requested  him  to  let  his  family  know  that  he  was 
detained  on  the  jury,  and  should  not  be  at  home  that  night, 
and  desired  him  (Mooney)  to  procure  his^watch  and  give 
it  to  the  Deputy  Sheuff,  to  be  handed  to  him,  to  which 
Mooney  made  no  reply,  but  did  as  desired.^*  It  may  be 
said  that  Gray ^utid  Mooney  are  both  implicated,  and  that 
their  testimony  goes  to  exculpate  themselves.  This  is  ad- 
mitted, and  we  are  all  of  opinion,  that  their  testimony  is  to 
be  received  with  great  allowance:  but  in  all  particulars, 
they  are  corroborated  by  •Archibald  Rutherford^  another 
juror,  who  was  sitting  at  the  window  with  6ra^,and  heard 
all  that  passed.  Although  Rutherford  be  a  jdror,  he  is 
entitled  to  full  credit;  because  in  this  case  he  was  not  im- 
plicated, nor  was  any  of  the  jury  except  Gray^  accused  of 
any  improper  conduct  during  the  trial.  In  the  Case  of 
Massey  Thomas  v.  The  Commonwealth^  decided  at  June 
Term,  1825,  one  ground  upon  which  the  Writ  of  Error 
was  applied  for,  was,  that  a  juror  in  presence  of  the  Sheriff, 
at  a  time  when  he  was  separated  from  the  other  members 
of  the  jury,  directed  a  neighbour,  who  was  passing  on  his 
Jiorse  at  some  distance,  to  inform  his  family  of  the  cause 
of  his  not  coming  home:  this  was  decided  not  to  be  suffi- 
cient to  set  aside  the  verdict.  The  present  is  equally  as 
strong  a  Case  in  favour  of  the  Commonwealth:  the  jury 
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and  Deputy  Sheriff  Ti^re  all  in  the Toom  find  although  the 
Deputy  Sheriff  did  not  hear  the  converfatioo,  yet  it  ia 
proved  by-one  of  the  jury  who  waa  no  way  implleated  in 
the  tnnaactioni  and  whose  evidence,  therefore,  la  entitled 
to  full  credit  In  Massey  Thomases  Case,  it  was  decided 
that  a  bare  possibility  of  a  tampering  with  the  jury  is  not 
aufficient  to  set  aside  a  verdict;  but  in  the  present  Case,  if, 
as  we  suppose,  the  evidence  of  the-  juror,^  Ruiher/ordf  is 
entitled  to  full  credit,  it  was  impossible  that  there  could 
have  been  any  tampering  in  that  particular  instance.  This 
circumstance^  therefore,  afforded  no  ground  for  a  new 
trial. 

2.  It  is  contended  that  there  was  a  separation  of  theju* 
ry,  and  that  a  new  trial  ought  to  have  been  awarded  on  that 
ground.  The  evidence  relied  upon  to  establish  this  fact, 
proves  that  the  jury  were  kept  up  stairs  in  a  tavern;  that 
they  occupied  five  lodging  rooms,  that  those  rooms  were 
separated  by  a  passage^  intb  which  the  only  doors  to  said 
rooms  opened;  that  the  said  doors  were  continually  open 
except  that  at  one  time,  for  a  few  mhiutes,  one  of  them  was 
closed;  that  at  each  end  of  this  passage,  there  were  doors 
which  were  continually,  kept  f^tened  and  secured,  and  that 
one  or 'more  of  the  Deputy  Sherifls  were  continually  at- 
tending on  said  jury,  and  did  not  know  or  believe  that  any 
person  could  have  had  access  to  them.  We  are  all  of  opi- 
nion, that  keeping  the  jury  in  rooms  thus  sttuated,  and  at- 
tended, was  a  strict  compliance  with  the  Law,  which- re- 
quires that  a  jury  in  such  case  should  be  kept  together. 

The  third  ground  upon  which  the  new  trial  was  askedfor, 
is  that  John  Embry^  one  of  the  jury,  was  committed,  in 
his  opinion,  before  the  trial.  The  affidavit  of  Richard  Ro- 
binson is  relied  upon  to  prove  the  fact  He  states,  that 
half  an  hour  before  the  Court  sfit  upoi^  the  trial  of  the  peti- 
tioner, he  heard  the  said  Bmbry  say,  <<  that  Kennedy^  the 
prisoner,  was  doomed  for  tfie  Penitentiary;  that  he  would 
go  to  the  Penitentiary  if  he  ever  attempted  to  commit  a 
Rape."  Emhry^  by  his  affidavit,  denies  that  he  had  ^ver 
seen  or  heard  of  the  prisoner  until  the  day  o(  the  trial,  and 
is  positive  that  he  had  never  expriBssed  any  opinion,  as  to 
his  guilt  or  innocence:  but  take  it  upon  the  evidence  of 
Robinson^  and  it  does  not  appear  that  Etnhry  wasexpres* 
sing  his  private  opinion  as  tQ  the  guilt  of  the  prisoner^  or 
what  jndgment  ought  to  be  rendered  against  him.  He 
had  not  then  be^n  summoned,  and  probably  did  not  expect 
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to  be  upon  the  jury,  and  was  only  expressing  an  opinion  as 
to  what  he  supposed  a  jury  might  probably  do  in  such  a 
ease,  considering  the  nature  of  the  ofience  of  which  the 
prisoner  was  accused,  and  the  aggravating  circumstances 
under  which  it  was  said  to  have  been  perpetrated;  for  it  ap- 
pears by  a  certificate  annexed  to  the  record,  that  the  pri- 
soner was  a  school-master,  and  was  charged  with  having 
committed  the  offence  at  his  school-house,  upon  a  girl  about 
12  years  of  age,  who  was  there  as  one  of  his  pupils. 

The  Case  of  Munford  Smithy  who  was  convicted  of 
murder  in  the  .second  degree,  and  applied  to  this  Court  for 
a  Writ  of  Error,  at  the  June  Term,  1815,  {ante^  p.  6,) 
was  a  much  stronger  Case  in  favour  of  the  prisoner  than 
the  present:  and  if  it  be  correct,  the  objection  made  in  this 
case  to  the  juror,  ought  not  to  avail  the  prisoner. 

Upon  the  whole  we  are  of  opinion,  that  there  is  no  ground 
on  which  the  Court  would  be  justified  in  awarding  a  Writ 
of  Error;  the  motion  is  therefore  over-ruled. 


The  Commonwealth  v.  George  Adkinson. 

A  MiaDomer^aaiiot  be  pleaded  to  a  Presentment,  Indictment,  or  Information, 
for  unlawftil  Gaming,  under  oor  Sutute. 

'This  was  a  Case  adjourned  to  this  Court  by  the  Superior 
Court  of  Henrico.  The  Defendant  was  presented  by  the 
Grand  Jury,  as  follows:  **  We,  the  Grand  Jury,  &c.  &cw 
present  George  ^dkinson^  for  unlawful  Gaming,  by  play- 
ing at  ^^  Faro  lA  a  house  on  the  east  side  of  twelfth  street^ 
and  in  the  rear  of  James  Heron*s  store,  a  place  of  public 
resort  in  the  city  of  Richmond,  and  county  of  Henrico,  and 
within  the  jurisdiction  of  said  Court,  within  six  months 
last  past;  oh  the  information  of  Samuel  B.  Harwood^  a 
witness  summoned  and  sworn  at  the  request  of  the  Grand 
Jury/' 

The  Defendant  appeared  and  tendered  two  several  pleas 
of  misnomer:  by  the  first  of  which  he  averred,  that  he  was 
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baptised  by  the  name  of  Oeorge  fValden^  and  not  by  that  of 
George  alone;  and  by  the  second,- that  his  surname  is  «^/- 
kins(fn,  and  not  •^dkinson.  The  Attorney  for  the  Coni- 
mon wealth  objected  to  the  reception  of  those  pleas,  and  the 
Court  adjourned  the  following  question  to  this  Court:  Caa 
a  misnomer  be  pleaded  in  abatement  to  a  Presentment,  In- 
dictment or  Information  for  unlawful  Gaming,  and  ought 
the  pleas-in  this  Case  to  be  received  by  the  Court  ? 

Broekenbrough^  J.  delivered  the  opinion  of  the  Court: 

The  question  i^  this  Case  depends  on  the  true  construc- 
tion of  the  twentieth,  and  twenty-first  sections  of  the  Act 
against  Gaming.  The  former,  points  out  the  several  reme- 
dies by  which  the  fines  and  penalties  imposed  for  Gaming 
shall  be  recovered;  declares  that  no  exception  shall  be  ad- 
mitted for  any  defect  or  want  of  form  in  those  remedies, 
and  that  the  Court  shall  proceed  to  give  judgment  accord^- 
ing  to  the  very  right  of  the  Case.  The  other  section  de- 
clares, that  if  the  Defendant,  being  duly  summoned,  shall 
fail  to  appear  and  plead  to  the  Presentment^  or  Indict- 
tnentf  judgment  shall  be  rendered  against  him  in  the  same 
manner  as  if  he  had  appeared  and  confessed  the  charge,  or 
denying  it,  had  been  found  guilty  by  theverdictof  a  jury; 
but,  if  he  shall  appeal^,  and  plead.not  gviliy^  the  Court 
shall  proceed  forthwith  to  the  trial,  and  render'^judgment 
according  to  the  very  right  of  the  Case.  The  proviso^  in 
the  same  section,  also  declares,  that  if  a  Defendant  against 
whom  a  judgment  for  Gaming  has  been  rendered  by  de- 
fault, shall  appear  during  the  same  Term,  surrender  him- 
self, or  give  hail,  and  plead  not  guilty^  the  Court  may  .set 
^ide  the  judgment,  then  pjHJceed  without  delay  to  the 
trial,  in  the  same  manner  as  if  he  had  appeared  and  plead' 
ed  thereto  in  the  first  instance,  and  render  judgment  ac- 
cording to  the  very  right  of  the  CaHe,  without  regard  to 
any  exception  that,  may  be  alledged  against  it. 

We  are  of  opinion,  that  from  the  whole  scope  of  these 
two  sections,  it  was  the  apparent  intention  of  the- Legisla- 
ture to  exellide 'every  defence  in  a  Gaming  ca^,  which 
does  not  put  in  issue  the  truth  of  the  charge.^ 

This'Court  hais  heretofore  decided,  that  there  is  an  ex* 
ception  to  this  rule.  In  Cherry\^  Case,  (ante.,  p.  20,)  the 
Defendant  was  admitted  to  shew '  that  the  Presentment 
should  be  avoided,  because  one  of  the  Grand  Jurors  who 
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made  it  was  an  alien;  and  in  the  Cases  of  Longy  and  Cur- 
ievj  (ante.  p.  318,  319,)  they  were  allowed  to  plead  inabate- 
ment  that  a  Grand  Juror  was  otherwise  disqualiOed.  The 
object  of  the  plea,  in  each  of  these  cases,  was  to  shew,  that 
the  accusing  power  itself  was  illegally  constituted,  and  the 
Court  thought,  and  still  thinks,  that  a  nian  ought  not  to  be 
required  to  answer  to  a  Presentment  made  by  a  body  which 
had  no  right  to  make  it.  But,  when  the  Presentment  is 
made  by  a  body  duly  qualified  according  to*  Law,  then  the 
Act  operates  to  exclude  any  plea  which  will  not  permit  the 
Court  to  enter  judgment  according  to  the  very  right  of 
the  Case. 

I  am  requested  to  say,  that  Judges  Saunders  and  Daniel 
do  not  concur  in  this  opinion. 

The  following  is  the  judgment  to  be  entered: 

*\  The  Court  is  of  opinion,  and  doth  decide,  that  a  mis- 
nomer cannot  be  pleaded  in  abatement  to  a  Presentment, 
Indictment,  or  Information  for  unlawful  Gaming;  and  that 
the  pleas  tendered  in  this  Case  ought  not  to  be  received  by 
the  Court.     Which  is  ordered  to  be  certified,  &c.'' 


James  H.  Walkbr  v.  The  CoMiiaKWEALTii. 

Wliat  is  a  pabUo  plaee,  or  place  of  publie  retort,  under  the  gaming  Lav  } 

In  this  Case,  which  was  an  application  for  a  Writ  of  Er- 
ror to  a  judgment  of  the  Superior  Court,  of  Greensville, 
the  following  facts  appeared: 

"  The  Defendant  had  played  at  whist,  ind  probably  other 
games,  in  an  old  house  located  on  the  public  square  attach' 
ed  to  the  Court*house  of  Greensville  county,  and  belong- 
ing still  to  the  public,  which  was  originally  built  for  a  jail, 
and  had  been  used  by  the  county  of  Greensville  for  that 
purpose,  until  a  new  jail,  two  or  three  years  ago,  was  erect- 
ed|  and  received  by  the  Court  of  the  said  county;  since 
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which  time,  the  said  county,  or  the  public,  has  made  no  use 
of  it,  but  removed  from  it  all  the  locks,  bars,  and  other 
permanent,  or  valuable  materials,  and  fastenings;  since 
which  time,  it  has  remained  with  the  door  open,  and  occa- 
sionally occupied  by  guards  summoned  by  the  Jailor  to 
guard  prisoners  confined  in  the  new  jail:  that  in  the  said 
house,  nothing  was  kept  for  sale,  nor  any  public  business 
transacted,  but  was  accessible  to  one  citizen  as  well  as  ano- 
ther, and  that  the  guard  and  others  did  assemble  on  various* 
occasions,  when  Uie  games  as  aforesaid  were  played,  the 
parties  betting  small  sums,  not  exceeding  in  general,  one 
dollar,  and  that  the  Defendant  had  betted  not  exceeding 
half  a  dollar  a  corner/'  On  this  state  of  facts,  the  Court 
instructed  the  jury,  that  the  said  house  was  a  public  place, 
within  the  meaning  of  the  gaming  Act,  and  judgment  was 
rendered  for  the  fine,  &c. 

By  the  General  Court.    Writ  of  Error  refused. 


-David  E.  Brown  v.  The  Commonwealth. 

An  Indictment  for  sending  «  challenge,  in  the  form  of  a  letter,  to  fight  a  duel, 
need  not  set  out  the  words  of  the  letter,  nor  the  suhsttnoe  (hereoT 

Under  what  eireurastaneet,  a  Court  will  not  set  aside  a  Terrliet,  on  aepount  of 
remarks  made  br  one  of  the  jurors,  touching  his  opinioo  of  ihe  Case,  before 
the  trial.  ''•.,'' 

This  was  a  Writ  of  Error,  heretofore  awarded  by  this 
.Court,  to  a  judfi;ment  rendered  for  a  fine  of  $  100,  against 
the  Plaintiil  in  Error,  by  the  Superior  Court  of  Loudoun 
county,  on  an  Indictment  for  sending  a  challenge  to  fight 
a  duel. 

-The  Case  was  argued  by  Leigh^  for  the  Plaintiff  in  Er- 
ror, and  the  Attorney  Otneral,  for  the  Commonwealth. 

The  circumstanjces  are  fully  stated  in  the  opinion  of  the 
Court,  which  was  prepared  by  B,  E.  Parker,  J. 
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The  Defendant  was  indicted  in  the  Superior  Court  of 
LoudouTiy  for  sending  one  Doctor  c/iaAn  Busty  a  challenge 
to  fight  a  duel.  The  Indictment  was  drawn  after  a  form 
to  be  found  in  Bobinson's  CoIlectionSy  c.  10,  ^  38,  and  is 
precisely  like  it,  names,  &c.  being  changed.  It  charges, 
that  the  Defendant  being  a  person  of  malicious  disposition, 
and  a  common  duellist,  fighter,  and  disturber  of  the  peace, 
&c.  en  the  2l8t  day  of  March,  in  the  year  1829,  with  force 
and  arms,  and  within  the  jurisdiction,  &c.  wickedly  and 
maliciously  intending,  &c.  not  only  to  disquiet  and  terrify 
the  said  Rust^  but  also  the  said  Bust  maliciously,  &c.  to 
kill,  and  murder,  &c.  afterwards,  to  wit,  on  the  said  21st 
day  of  March,  in  the  year  18g^,  with  force  and  arms,  &c. 
did  unlawfully  and  wickedly  provoke  and  excite  the  said 
Bust  to  fight  a  duel  against  him  the  said  Brown^  with  pis- 
tols loaded  with  powder  and  bulled  of  lead,  and  that  he 
the  said  Brown^  a  certain  challenge,  in  the  name  of  the 
said  Brofwn^  in  the  form  of  a  letter,  to  the  said  Bust  dit 
rected,  did  then  and  there  wickedly  write,  and  cause  to  be 
written,  which  said  challenge,  so  as  aforesaid  written,  and 
directed,  he  the  said  ^rou;n  afterwards,  to  wit,  &c.  mali- 
ciously and  wickedly  to  the  said  Bust  did  send  and  deli- 
ver, and  cause  to  be  sent  and  delivered,  to.the  great  damage, 
&c.  and  against  the  peace,  &c. 

On  this  lodictment.  Brown  was  convicted,  and  fined  by 
the  jury:  whereupon,  he  moved  the  Court  for  a  new  trial, 
on  the  ground  that  one  of  the  jurymen  had  made  up  an 
opinion  of  his*  guilt  before  the  trial,  and  admitted  it  after- 
wards in  a  conversation  with  some  young  gentlemen,  who 
were  ques^oning  him  as  to  the  propriety  of  the  verdict. 
This  conversation  was  a  very  loose  one,  appears  not  to 
have  been  of  a  serious  character,  was  had  in  consequence 
of  the  verdict's  being  questioned,  rather  improperly,  and 
upon^he  whole,  was  entitled  to  little  weight.  The  jury- 
man himself,  who  was  admitted  to  be  intelligent,  apd  high- 
ly respectable,  expressly  swears  that  his  judgment  was  not 
■influenced  by  the  reports  he  had  previously  heard,  but  by 
the  testimony  only.  The  motion  for  a  new  trial  was  over- 
ruled, we  think  correctly,  and  judgment  entered  against 
the  Defendant,  to  which  he  obtained  a  Writ  of  Error  at  a 
former  Term  of  this  Court,  principally  on  the  ground  of 
the  insufficiency  of  the  Indictment;  and  the  Case  having 
been  fully  and  ably  argued  at  this  Term,  stands  ready  for 
judgment. 
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The  objectioii  to  the  Indictment  is,  that  a$  itchavges  the 
challenge  to  have  been  a  written  one,  it  ought  to  have  ^•t 
out  the  writing,  or  letter,  verbatim,  and  that  this  defect  is 
fatal,  even  after  verdict.  To  maintain  this  position,  the  Case 
of  The  King  v.  Nield  and  othersy  6  East,  417,  is  principal^ 
\y  relied  on,  particularly  the  words  used  by  Lord  Ellenbih 
roughs  that  where  an  offence  consists  in  words,  or  writing, 
a  general  and  compendious  method  of  describing  it  has  in 
no  case  been  deemed  sufficient,  without  stating  the  words 
or  writing  necessary  to  constitute  the  offence. 

This  seems  to  be  only  ^  different  mode  of  stating  a  rule 
applying  to  Indictments,  universally  admitted  to  be  true. 
That  rule  is,  that  where  words  spoken  or  written,  form  a 
part  of  the  gist  of  the  offence ,  charged,  and  enter  so  into 
its  essence,  that  it  cannot  exist  without  them,  they  must  be  • 
set  out  verbatim.  Thus,  in  Indictments  for  forgery,  libel, 
the  sending  of  threatening  letters  containing  a  particular 
kind  of  threats  as  set  out  in  the  English  Statute,  or  for  hot 
obeying  the  order  of  Justices  of  the  Peace,  or  not  execu- 
ting their  Warrant;  (which  order  and  Warrant,  must  be  \n 
writing)  the  words  or  written  instruments,  roust  be  set  out^ 
in  order  that  the  Court  may  see  that  they  are  of  a  charac- 
ter condemned  by  the  Law,  or  the  disobeying  or  refusal  to 
execute  which,  will  be  followed  by  any  punishment  Iq 
these  Gases,  the  words  or  writings  are  hot  oply  evidences 
of  the  offence,  but  are  so  essential  to  it,  that  without  them^ 
there  is  no  offence.  But  in^ther  Cases  where  the  offence 
may  consist  of  words  spoken  or  written,  or  of  acts;  and 
where,  if  writings  are  alluded  to  in  an  Indictment,  they 
are  only  relied  on  as  proofs,  or  evidences  of  thefact  char^- 
ed,;and  not  as  in  themselves,  ceuMituting  the  offence,  it  is. 
not  necessary  to  set  them  out  verdaiifn,  but  describing 
,  them  in  a  general  manner,  is  sufficient  Jlrchboldy  19. 
Thus  in  perjury,  it  is  not  necessary  to  set  out  the  affidavit, 
answer  or  other  written  oath  on  which  the  perjury  is  as* 
signed.  In  larceny  of  written  instruments,  it  is  not  neces- 
sary to  set  them  out;  and  in  treason,  if  letters  or  other 
written  instruments  be  laid  as  overt  acts,  it  is  sufficient  to 
set  forth  the  substance  of  them;  ior  the  gist  of  the  offence 
is  the  compassing,  and  the  letters  are  but  proofs  or  evidea- 
oes  of  it  lb.  On  the  same  principle,  the  Case  of  the 
King  V.  Fuller^  reported  in  1  Bos>  and  Puller,  180,  and 
1  Easty  P.  C.  92,  and  cited  in  6  East\  424 j  was  decided. 
The  Statute  of  37  Geo.  3,  ch.  70,  made  the  endeavour  to 
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seduce  soTdiers  and  sailors  from  their  duty  and  allegiance,, 
an  offence.  The  ^.preamble  states  **  That  whereas,  divers 
wicked  and  evil  disposed  persons,  by  the  publication  of 
written  or  printed  papers^  and  by  malicious  and  advised 
speakingj  have  of  late,  industriously  endeavoured  to  se- 
duce,'^ &c.  It  was  argued,  that  the  endeavour  to  seduce, 
was  to  be  by  the  publication  of  written  or  printed  papers, 
or  by  speaking  malicious  and  advised  words,  which  ought 
therefore  to  be  6et  out  verbatiml  But  it  was  decided,  that 
the  general  charge  in  the  Indictment,  that  the  Defendant 
maliciously  endeavoured  to  seduce,  without  setting  out  the 
evidence,  whether  written,  verbal  or  otherwise,  by  which 
tliat  endeavour  was  efiectecl,  was  du£Scient,  because  it  was 
considered,  that  the  endeavour  to  seduce,  might  conjsist  of 
a  variety  of  acts,  all  originating  in  the  same  purpose,  or 
tending  to  the  same  conclusion,  and  forming  altogether  the 
offence  described  by  the  word,  endeavour ^  and  therefore,  it 
was  su£Bcient  to  describe  it  by  the  same  word  in  an  In- 
dictment. 

By  tKe  Common  Law,  (and  this  Indictmejit  is  one  at  Com- 
mon Law,)  the  giving  or  sending  a  challenge  to  fight  a  duel, 
is  an  offence.  It  may  consist,  not  only  of  words  or  wri- 
tings, but  of  acts;  and  of  various  acts  altogether  forming 
the  offence  described,  of  giving  or  sending  a  challenge. 
The  words,  writings  or  acts,  are  in  themselves  no  offence, 
but  only  evidences  or  proofs  of  one,  and  the  offence  may 
exist  without  words  spoken  or  written.  From  these  con- 
siderations, we  should  be  led  to  infer,  that  no  authority 
could  be  found,  requiring,  that  in  an  Indictment  for  send- 
ing a  challenge,  the  evidence  of  the  offence,  if  it  happened 
to  consist  in  a  letter,  should  necessarily  be  set  out  verba-^ 
tim;  nor  has  any  snch  been  produced.  Chitty  says,  that 
the  Indictment  for  this  offence  generally^  sets  forth  the 
letter  or  expressions  charged  as  criminal.  2  Chitty^s  Cr. 
Lawy  part  d;  Peters^  edi.  p.  615,  n.  w.  But  he  does  not 
pretend,  that  it  is  essential,  as  in  other^Cases  which  he  has 
notic^;  and  in  fact,  there  are  forms  to  be  found  in  Crown 
Circuit  Companion^  p.  103,  and  in  Chitty  2  vol.  p.  2,  P. 
616,  chaining  generally,  the  offence  of  sending  a  challenge 
to  fight  a  duel,  without  stating  the  quo  modo^  and  also  the 
challenging  by  opprobrious  words,  and  threatening  lan- 
guage, without  setting  out  the  words  or  language.  Nay, 
further,  in  every  precedent  of  an  Indictment  given  by 
Chitty i  for  sending  a  written  challenge,  although  the  first 
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Count  sets  forth  the  l^ter,  there  are  other  Counts  intro- 
duced, which  charge  the  challenge  as  ia  the  Case  at  Bar, 
to  have  been  **  iy  a  letter  or  writing^^*  and  do  not  state 
it  in  any  other  manner.  The  Counsel  for  the  Defendant,  * 
seemed  to  think,  that  these  other  Counts,  only  stated  the 
offence  generally,  of  sending  a  challenge,  which  might  be 
sufficient,  as  a  challenge  did  not  necessarily  consist  in 
words  spoken  or  written;  but  that  if  on  its  face,  it  charged 
the  fact  of  a  written  challenge,  that  would  alter  the  Case. 
But  it  may  in  the  first  place  be  remarked,  that  as  each  par- 
ticular Indictment  is  governed  by  certain  rules,  it  is  not 
perceived  how  its  form  ought  to  depend  upon  the  proofs 
or  evidences  ascertaining  the  offence,  being  of  one  kind  or 
another;  a  distinction  for  which  no  warrant  is  to  be  found 
in  the  authorities;  and  in  the  next  place,  that  he  is'mis- 
taken  in  point  of  fact.  Now,  as  every  Count  in  ah  Indict- 
ment, is  t9  be  taken  separately,  and  should  be  in  itself  suf- 
ficient to  warrant  a  judgment  without  deriving  aid  from 
.  any  other;  we  regard  the  forms  given  by  the  English  Fin- 
ders, as  evidences  of  the  Law  from  which  we  ought  not 
lightly  to  depart,  especially  in  the  absence  of  any  opposing 
authority,  and  when,  by  a  different  decision,  so  many  offen- 
ders might  escape  punishment,  for  the  want  of  setting  out 
the  verbal  or  written  challenge,  which  the  Attorney  for  the 
Commonwealth,  could  so  rarely  command.  From  these 
considerations,  therefore,  without  considering-  what  effect 
the  verdict  Ought  to  have,  in  repelling  this  objection,  the 
Court  is  unanimously  of  opinion  to  affirm  the  judgment  of 
the  Superior  Court  of  Loudoun. 
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James  Crawford  v.  James  Daigik 


An  Actioo  of  Debt  jnaj  be  roftinbiined  on  a  Note  in  writing,  ftr  the  payment  of 
.    money  or  tobacco,  under  oar  Statute, and  the  UeoUratkMi  need  not  set  out 

the  conaideration  for  whioh  it  waa  made,  nor  aver,  that  it  was  for  value  i^- 

eeived. 

This  was  an  adjourned  Case  from  the  Superior  Court  of 
Law  for  Mason  county. 

Bouldiny  J.  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  debi^  brought  in  the  County  Court, 
on  a  note  in  writing  for  the  paynrient  of  sixty^four  dgllars, 
in  good  State  Bank  paper,  payable  one  day  after  date,  for 
value  received.  The  declaration  states  no  consideration, 
Dor  does  it  aver  that  it  was  for  value  received,  and  in  de- 
scribing the  note,  says  nothing  of  Bank  paper.  The  de- 
claration is  demurred  to,  because  no  consideration  is  aver- 
red, and  the  demurrer  being  over-ruled,  the  Defendant  ob- 
jected to  the  note  being  given  jn  evidence,  on  the  ground 
of  a  variance;  but  the  note  was  allowed  to  be  given  in  evi- 
dence, and  judgment  rendered  for  the  Plarntiff.  A  Super- 
sedecis  was  awarded  by  the  Superior  Court,  and  at  the  hear- 
ing, the  Case  was  adjourned  to  this  Court  on  six  points; 
but  all  of  them  are  included  in  the  questions,  whether  the 
demurrer  should  have  been  over-ruled,  and  whether  the 
note  should  have  been  received  as  evidence  under  the  de- 
claration. 

The  first  question  is  decided  by  the  Act  of  Assembly, 
which  gives  an  action  of  debt  on  a  note  in  writing  for  the 
payment  of  money  or  tobacco.^  The  common  form  of  de- 
claring on  this  Act,  as  well  on  that  which  gives  the  action 
of  debts  on  Bills  of  Exchange,  is  to  state  that  the  paper  sued 
on  was  made  or*  transferred  for  value  received.  But,  un- 
der this  Act,  it  is  not  needful  to  use  those  words,  or  others 
of  like  import:  it  suflSceth,  if  the  note  be  in  writing,  and 
for  the  psiy  ment  of  money  or  tobacco.  And  though  there  be 
nothing  in  the  Act  which  gives  the  note  the  other  qualities 
of  a  deed,  yet,  as  it  regards  the  action  given,  the  form  of  de- 
claring is  the  same  as  on  a  single  bill  under  seal,  except 
that  profert  need  not  be  made.  The  plea  is  different;  nil 
debet  is  the  plea,  which  calls  for  proof  of  the  note,  and  al- 
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lows  evidence  to  be  p;iven  by  the  Defendant  that  the  consi- 
deration is  bad,  or  that  it  is  without  consideration. 

The  common  averment,  that  the  note  was  made  for  valu- 
able consideration,  or  ^*  for  value  received,"  ou^ht  to  pro- 
duce no  difficulty  here,  because  there  is  no  case  where  a 
consideration  is  needful  to  be  laid,  in  which  this  general 
allegation  i?  held  sufficient 

The  action  is  either  founded  on  the  note,  or  on  the -^con- 
tract which  caused  it  to  be  made.  On  the  latter,  debt  lay 
at  Common  Law,  and  if  it  still  is  needful  to  state  it  in  the 
declaration,  the  Act  of  Assembly,  though  it  says  so  in  so 
many  words,  does  not  give  an  action  of  debt  on  the  nottf 
and  has  no  operation.  The  demurrer,  therefore,  was  right- 
ly over-ruled.  This  decision  is  not  in  opposition  to  those 
Cases  in. the  Court  of  Appeals,  in  which  it  has  been  deci- 
ded, that  in  •Assumpsit ^  a  consideration  must  be  averred 
aod  proved. 

Whether  the  note  is  sufficiently  described  in  the  declara- 
tion, is  more  doubtful;  but  we  think  that  it  is.  A  note  for 
the  payment  of  so  much  money  in  a  named  commodity,  on 
a  certain  day,  is,  after  the  day  passed,  a  note  for  the  pay- 
ment of  money.  It  is,  therefore,  here  set  out  according  to 
its  legal  effect  at  the  time;  and  we  think  that  State  Bank 
paper  was  not  here  mentioned,  as  contradistinguished  from 
money,  but  from  other  paper  in  circulation,  then  less  valu« 
able  than  money.  On  the^hole,  we  are  of  opinion,  that 
the  judgment  of  the  County  Court  should  be  affirmed,  and 
that  it  should  be  so  certified  to  the  Superior  Court  of  Ma- 
son. 
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Thomas  C.  Amort 

V. 

The  Justices  of  Gloucester. 

The  ofteet  of  m  Defnt^  Clerk  of  a  Couirtr  Court,  and  of  Jatdoe  of  the  PeMe 
of  I  he  same  county,  are  ineompatible  offices,  so  tbat  the?  caaaot  both  be  hetd 
at  the  same  time. 

Wbether  the  aeceiitano^  of  the  ofBee  of  Deputy  Clerk  vaeates  die  office  of  a 
Justice  of  the  Peace,  op  qot,  the  Superior  Court  will  not  ^raot  a  Mandamaf 
to  compel  the  Coootr  Court  to  admit  the  Applicant  to  an  office  not  belon^hir 
to  hun,  if  void,  or  which  might  be  taken  from  him,  if  voidable. 

The  Plaintiff  being  in  the  Commission  of  the  Peace  for 
the  county  of  Gloucester,  qualified  as  Justice  in  May,  1814, 
and  continued  to  exercise  the  functions  of  the  office  until 
1817,  when  he  was  duly  qualified  as  Deputy  Clerk  of  the 
County  Court,  and  acted  as  such  until  January,  1826.  In 
the  following  month,  he  was  permitted  to  resume  his  seat 
as  a  Justice,  the  Court  being  then  of  opinion,  that  he  had 
not  vacated  that  office  by  acting  as  Deputy  Clerk.  He 
was,  thereupon,  nominated  with  two  others,  by  the  County 
Court,  to  the  Executive,  for  the  Sheriffalty,  and  he  was 
the  first  named  on  the  list.  The  Executive  Council  being 
of  opinion  that  his  office  was  vacated,  refused  to  advise  his 
being  commissioned,  and  referred  (he  nomination  back  to 
the  Coiinty  Court.  That  Court  then  decided  that  his  office 
of  Justice  was  vacated. 

The  Plaintiff  then  petitioned  the  Superior  Court  of  GIou- 
cester,  for  a  peremptory  Mandamus,  to  be  directed  to  the 
Justices  of  the  County  Court,  commanding  them  to  admit 
the  petitioner  to  the  exercise  of  the  duties  of  his  office,  or 
to  make  a  rule  to  shew  cause  why  he  should  not  be  so  ad* 
mitted. 

The  Superior  Court  adjourned  to  this  Court  the  follow- 
ing questions:     -        c 

1.  Are  the  offices  of  Deputy  Clerk  of  the  County  Court, 
and  of  Justice  of  the  Peace  of  the  same  county,  incompa- 
tible? *^ 

2.  Does  the  acceptance  of  the  office  of  Deputy  Clerk  of 
a  County  Court,  vacate  the  office  of  a  Justice  of  the  Peace 
of  the  same  county,  held  at  the  time  of  such  acceptance  ? 

3.  Ought  the  Court  in  this  case  to  make  a  rule  upon  the 
Justices  to  shew  cause  why  a  Writ  of  Mandamus  should 
not  issue^  commanding  them  to  admit  the  petitioner  to  ex- 
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ercise  the  duties  of  his  o£Bce  as  Justice,  or  ought  the  Court 
at  once  to  grant  a  peremptory  Mandamus  ? 

It  was  argued  by  Leigh^  on  the  part  of  the.  Plaintiff; 
1.  That  whether  the  manuer  of  his  appointment,  or  the  . 
nature  of  the  service  be  regarded,  the  office  of  Deputy  Clerk 
can  hardly  be  considered  as  a  public  office.  He  i^  appoint- 
ed by  the  Clerk  at  his  own  pleasure;  he  acts  in  virtue  of 
that  appointment  only;  lie  need  not  be  accepted  or  approved 
by  the  Court;  the  Court  is  bound  to  adinit  him  when  the 
Clerk  names  him,  and  the  Clerk  may  dismiss  him  in  spite 
of  the  Court.  As  to  his  service,  the  Clerk  prescribes  his 
duty;  he  receives  his  Wages  from  his  principal,  not  from 
the  public;  his  acts  are  all  performed  in  his  principal's 
ii^me,  and  by  bis  authority  only;  he  is'  responsible  to  his 
principal  only,  not  tb  thd  public  Such  a  Deputy's  office^ 
IS  in  its  ttature  a  prit/att  office;  an  agency:  the  taking  of 
in  oath  of  office,  does  not  make  It  a  pubUc  office;  an  vAmU 
faistratbr,  and  many  other  private  officers,  are  required  to 
take  an  oath  of  office.  It  is  not  like  the  office  of  a  Deputy 
Sheriff;  he  cannot  be  admitted  Without  the  approbation  of 
the  Court,  and  he  is  in  many  other  respects  recognized  bj^ 
Ltw  as  a  pnblie  officer,  directly  responsible  for  the  doe  ^1%^^ 
charge  bf  his  dtlly.  If  the  Deputy  Clerkship  be  only  a 
pHvatk  office,  surely  the  acceptance  of  it  cannot  vacate  th^ 
higher,  legal,  puUic,  fteehold  office  6f  Justice  of  the  Feac^. 

2,  That  if  the  Deputy  Clerkship  were  a  public  office,  the 
duties  thereof  are  not  by  any  means  necessarily  incompati- 
ble with  those  of  a  Justice  of  the  Peace.  What  theDeputyas 
to  do  as  Clerk,  depends  on  the  order  of  his  principal,  or  oh 
the  sgreement  between  the  Deputy  and  principal.  If  the 
Deputy  transact  office  business  only,  and  the  Clerk  perform 
the  duty  in  Term  time,  there  is  no  incompatibility.  As 
the  Cobnty  Court  has  recommended  him  for  theShrieviBlty, 
the  presumption  is,  that  the  duties  -have  not  been  in  this 
instance,  incompatible. 

3.  The  office  of  Justice  is  a  freehold  office,  eobceming 
the  administration  of  justice;  and,  though  such  an  office 
inay  be  forfeited  by  abuser^  by  noHUser,  or  by  refusal  to 
discharge  its  duties,  yet  in  oi^r  to  determine  the  office^ 
the  officer  mtist  be  convicted  of  the  offence  in  a  regolir 

Erosecutioii,  and  judgment  of  amotion  pronounced  against 
im.     A  Justice  of  the  Peace  continues  Justice  de  faeib 
and  de  Jure,  \mXi\  he  be  Uras  amoved.     This  results  frmii 
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Magna  Ckarta^  whith  provides,  that  no^man  shall  be  dis- 
seised of  his  freehold,  but  by  lawful  judgment  of  his  pe«*8^ 
or  by  the  Law  of  the  land.    1  Rev.  Cc^^  ch.  166. 

On  the  part  of  the  Defendants,  it  wa3  argued  by  Robert^ 
sariy  Attorney  General.  He  said  it  was  a  well-established 
principle,  that  the  same  individual  shall  not  hold  incom- 
patible offices.  There  may  not  be  a  physical,  but  there 
surely  is  a  legal,  incapacity  to  execute  at  the  same  tirne^ 
the  duties  of  two  offices,  one  of  which  is  subject  to  the  con* 
troul  of  the  other.  Upon  this  ground,  it  has  been  settled, 
that  the  Chief  Justice  cannot  be  made  Prothonotary  of  the 
same  Court,  or  Clerk  of  the  papers:  ( Vin.  ^hr.  **  Officer," 
R.  7:)  the  Remembrancer  of  the  Exchequer,  Baron  of  the 
Exchequer:  or  a  Town  Clerk,  Mayor^  or  Justice  of  the 
Peace,  or  Alderman  of  the  same  borough.  (Com.  Dig. 
«« Officer,"  ^.5.) 

He  could  not  perceive  in  this  respect,  any  sound  dis- 
tinction  between  the  offices  of  Deputy  and  principal  Clerk. 
Every  man  is  said  to  be  a  public  officer,  who  has  any  duty 
to  perform  concerning  the  public:  he  is  not  the  less  a  pub- 
lic officer^  where  his  authority  is  confined  within  narrow 
limits,  because  it  is  the  duty  of  his  office,  and  the  nature 
of  that  duty,  which  makes  him  a  public  officer,  and  not  the 
extent  of  his  authority.  The  Deputy  Clerk  is  appointed, 
<iot  to  take  charge  of  his  principal's  private  affairs,  but  as 
Ills  aid  and  substitute  in  the  perfortnance  of  public  official 
dtiilies.  He  is  recognized  as  an  offieer  by  the  Legislature, 
who  Inquire  him  to  take  an  oath  for  the  faithful  discharge 
of  those  duties  %oA  impose  on  him  a  heavy  penalty  for 
presuming  to  act  without  taking  such  oath.  He  is  bound 
to  make  such  entries  as  the  Court  may  direct,  and  entrust- 
ed with  the  care  and  preservation  of  the  public  records. 
It  is  true,  that  he  is  removable  at  the  will  of  his  principal, 
but  this  only  serves  to  characterize  the  tenure^  not  to  change 
the  nature^  of  his  office.. 

As  to  the  question,  whether  disqualification  can  attach 
until  after  regular  trial,  and  judgment  of  amotion,  he  thought 
no  such  proceeding  was  necessary  or  proper  in  this  Case. 
The  making  a  Justice  of  Common  Pleas,  Justice  of  the 
King's  Benchi  it  is  said,  determines  his  fonher  office. 
{Vin.  Jihr.  ** Officer,"  R.  3.)  Acceptance  of  one  office, 
(incompatible,)  vagates  the  other.  (Doug.  398;  2  Tirm 
Rep.  81.)     If  two  offices,  says  Lord  Mar^Jield,  be  incom- 
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patible,  the  accef)tance  of  the  latter  is  an  implied  surren- 
der of  the  formed.  (3  Burr.  l'€16.)  In  corroboration  of 
this  doctrine,  it  may  be  remarked,  that  the  acceptance  of 
an  appointment  under  the  Federal  Government,  by  an 
officer  of  the  State  Government,  contrary  to  the  Law  of 
the  State,  (1  Rev.  Code^  p.  71,)  has  always  been  considered 
as  occasioning  immediate  disqualification,  without  the  ne* 
cessity  of  trial  and  conviction.  He  said  that  the  Act  of 
1821,  eh.  26,  if  to  be  considered  as  introductive  of  a  new 
L#aw,  would  not  apply  to  this  Case,  but  he  thought  it  was 
merely  declaratory  of  what  the  Law  then  was,  and  was 
intended  to  remove  doubts  supposed  to  prevail  in  relation 
to  the  existing  Law. 

The  Court,  after  conferring  on  the  subject,  entered  the 
following  judgment:. 

"  1.  The  Court  are  unanimously  of  opinion,  and  doth  de- 
cide, that  the  offices  of  a  Deputy  Clerk  of  a  County  Court, 
and  of  a  Justice  of  the  Peace  of  the  same  county,  are  in- 
compatible. 

^'2.  It  is  unnecessary  to  decide  the  second  question,  be* 
cause  the  Court  is  unanimously  of  opinion,  and  doth  de- 
cide, that,  whether  the  acceptahce  of  the  office  of  Deputy 
Clerk  of  a  County  Court,  vacates  the  office  of  a  Justice  of 
the  Peace  of  the  same  county,  or  not,  in  this  Case,  the 
Superior  Court  ought  not  to  make  a  rule  on  the  Justices 
to  shew  cause  why  a  Writ  of  Mandamus  should  not  issue 
to  admit  the  Plaintiff  to  execute  the  office  of  Justice  of  the 
Peace,  and  that  the  said  Court  ought  not  to  grant  a  pe» 
remptory  Mandamus.''  {Chew  v.  75ie  Justices  qfSpott- 
syhania,  ante.  p.  208.) 
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The  Commonwealth  v«  Benjamin  Gawood. 

When  m  Bill  ot'  Indiotment  ra  (bond  by  the  Grand  Jury  and  endorsed  *'  a  true  - 
Bill,"  by  the  foremiin,  it  thould  be  brought  into  Court, presented  by  the  Grand 
Jury,  and  then  the  finding  thould  be  recorded. 

An  oroitflion  to  record  the  finding,  cannot  be  supplied  by  a  paper  purporting 
to  be  an  Indictment,  with  an  endorsement,  **  a  true  Bill,"  tiigned  by  the  per* 
■on  who  was  foreman  of  the  Grand  Jury  at  that  Term. 

Nor  can  it  be  supplied  by  the  recital  in  the  record  that  he  9tand8  indicted,  nor 

by  his  arraignment,  nor  by  liis  plea  of  not  guilty.    It  cannot  be  itOendedihaX 

'  he  was  indicted ;  it  must  be  shewn  by  the  record  of  the  finding.    The  re- 

eording  of  the  finding  of  the  Grand  Jury  is  as  essential,  as  the  recording  of 

the  verdict  of  the  JU17. 

During  the  Term,  the  records  are  in  the  breast  of  the  ('ourt  and  they  may  be 
amended  but  after  the  Term  no  amendment  can  be  made,  except  of  a  mere 
clerical  misprisioa. 

An  error  in'  the  Ottlers  of  the  Coart,  or  an  omission  to  make  an  entry  b  the 
Order-book,  is  not  a  clerical^  but  a  judidul  errpr. 

IT,  after  the  prisoner  has  been  examined  by  the  County  Court  for  an  ofienee, 
two  actual  St-ssioni  of  a  Superior  Court  thereafter  occur,  and  it  does  not  ap* 
pear  from  the  records  of  the  Superior  Court  that  an  ludietment  has  been 
found  against  him,  he  is  entitled  under  our  Sutnte,  to  be  discharged  fix>m 
his  imprisonment,  although  he  has  been  in  tact  arraigoed  pn>  and  has  ulea<led 
to,  an  Indictment  not  appearing  by  the  record  to  have  been  founcl  by  the 
Grand  Jury.  And  if  a  thinl  actual  Teriu  has  pa8<-ed  without  such  record  of 
the  finding,.he  is  entitled  under  the  Statute  to  be  discharged  from  the  crime. 

This  Case  was  adjourned  to  the  General  Court,  by  the 
Superior  Court  of  Law  for  Wythe  county,  on  the  15th  of 
October,  1824.  There  was  no  Session  of  the  General  Court 
in  November  of  that  3'ear,  and  at  the  Session  held  in  June, 
1825,  the  Counsel  for  the  prisoner  suggested  that  ther6 
was  diminution  in  the  record,  and  on  their  motion,  a  Cer- 
tiorari was  awarded  to  the  Clerk  of  the  Superior  Court  of 
Washington,  from  which  Court,  the  venue  had  been  changed 
to  the  Superior  Court  of  Wythe.  The  General  Court  also 
failed  to  hold  a  Session  in  November,  1825,  and  at  this 
Term  this  Case  came  on  for  adjudication.  It  will  be  ne- 
cessary to  make  a  full  statement  of  the  whole  Case,  as  it 
appeared  before  the  Court,  in  order  that  it  may  be  rightly 
understood. 

The  Certiorari  record  from  the  Superior  Court  of  Wash- 
ington, shews  that  at  a  Court  held  by  the  Judge  thereof, 
on  the  26th  April,  1824,  David  Campbelly  foreman,  and 
twenty  others  (naming  them)  were  sworn  a  Grand  Jury  of 
Inquest  for  the  body  of  the  county,  and  having  withdrawn 
from  the  bar  to  consult  on  their  Presentments,  after  «ome 
time  returned  into  Court,  and  presented  an  Indictment 
-aeainst  John  Walker^  for  larceny,  ^*a  true  Bill;*'  an  In- 
dictment against  Nancy  Davenport  for  larceny^  <<  a  true 
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Bill;"  an  Indictment  against  Mary  Davenport  for  larce- 
ny, ^^a  true  Bill,"  and  an  Indictment  against  Oeorge 
Winniford  for  not  Having a'road  in  repair,  •*  a  true  Bill,'^ 
iind  then  the  said  Grand  Jurors  were  adjourned  till  the 
next  morning  at  ten  o'clock. 

On  the  next  day  the  Grand  Jury  appeared  in  Qourt  ac- 
cording to  their  adjournment,  and  withdrew  from  the  bar 
to  consult  further  on  their  Presentments,  and  after  some 
time  returned  inta  Court,  and  presented  an  Indictment 
against  Benjamin  Bowman  fqr  perjury,  *«a  true  Bill;"  ' 
another  Indictment  against  the  said  Benjamin  Bowman 
for  perjury,  **  a  true  Bill;"  an  Indictment  against  «/f6raA^f7il 
Snodgrassy  and  Joseph  SnodgrasSy  for  obstructing  the  pro- 
cess of  the  Law,  <'a  true  Bill;"  an  Indictment  against 
Moses  fVhitaker  for  an  assault,  **a  true  Bill,"  and  an  In- 
dictment against  Benjamin  Grier  for  an  assault,  <*a  true 
Bill."  They  also  made  a  Presentment  against  i9am tie/ 
Caldwell,  and  Thomas  Caldwelly  for  larceny,  which  is 
fully  set  out,  and  the  record  of  the  transactions  of  the 
Grand  Jury,  concludes  thus:  ^'And  having  nothing  fur- 
ther to  present  they  are  discharged." 

[It  will  be  perceived  that  in  this  record  of  the  proceed* 
ings  of  the  Grand  Jury,  there  is  no  notice  taken  of  any 
Bill  of  Indictn^nt  against  the  Defendant,  Benjamin  Ca- 
wood.'] 

The  next  Order  set  forth  iaon  the  1st  May,  1824,  during 
the  same  Term,  and  is  as  follows:  ^<  The  Court  deeming 
it  necessary  to  secure  the  attendance  of  jurors  for  the  trial 
of  Benjamin  Catenwd,  David  Praiory  and  Polly  Praior, 
accused  of  murdevy  from  the  lower  end  of  the  county  of 
.Washington,  8ic.  therefore  it  is  ordered,  that  the  Sheriff 
proceed  forthwith  to  summon  as  many  of  the  freeholders 
as  he  can,  to  attend  this  Court  on  Monday  next,  for  the 
purpose  of  forming  a  jury  for  the  trial  of  the  said  pri- 
soners." 

The  next  order  set  forth  in  the  record,  is  on  Monday, 
the^hird  day  of  May,  and  is  as  follows:  **  Benjamin  Ca^ 
wood,  late  of  the  county  of  Washington,  husbandman,  whq, 
together  with  David  Pratory  labourer,  and  Mary  Prator, 
spinster,  stands  indicted  for  murder,  was  led  to  the  bar 
in  custody  of  the  keeper. of  the  jail  of  said  county,  and 
thereof  arraignedy  and  pleaded  not  guilty  to  the  Indict" 
tnenty  and  thereupon  came  a  jury  to  wit,  &c."  The  trial 
running ->to  such  length  thatat  could  not  be  concluded  on^ 
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that  day,  ttie  jury  were  ordered  to  be  kept  together,  with 
the  usual  charj^e. 

The  order  of  the  next  day,  was  as  follows:  *^  Benjamin 
Cawqpdf  late  of  the  county,  &c.  who,  together  with  Da- 
vid Pratarj  labourer,  and  Maty  PraioTy  spinster,  stands 
indicted  for  murder,  was  again  led  to  the  bar,  in  custody 
of  the  keeper  of  the  jail  of  said,  county,  and  the  jury  sworn 
in  this  cause  yesterday,  were  brought  into  the  Court  by. 
the  Sheriff,  &c.  &c. "  The  trial  continued  the  fourth,  fifth, 
sixth,  seventh  and  eighth  days  of  the  month,  and  on  each 
day  a  similar  order  was  made  on  the  record,  as  the  one 
which  is  copied  last.  On  the  evening  ofthe  eighth,  which 
was  the  last  day  of  the  Court,  the  jury  retired  to  consult 
of  their  verdict,  and  after  some  time,  returned,  declaring 
they  could  not  agree  on  a  verdict  A  venire  facias  de  nova^ 
returnable  to  the  first  day  of  the  next  Court,  was  then 
awarded,  and  the  prisoner  remanded  to  jail. 

At  the  next  Superior  Court  held  for  the  said  county  of 
Washington,  on  the  29th  September,  1824,  the  record  pro- 
ceeds: "  Benjamin  Cawood  of  the  county  of  Washing- 
ton, husbandman,  who  stands  indicted  for  murder,  was 
again  led  to  the  bar,  be.  and  thereupon,  he  presented  his 
petition  to  the  Court,  praying  that  the  venue  for  his  trial 
on  the  said  Indictment,  may  be  changed  to  some  other 
'  county. "  The  Court  thereupon,  and  for  good  cause  shewn, 
ordered  the  venue  to  be  changed  to  the  Superior  Court  of 
Wythe,  which  was  to  commence  on  the  11th  day  of  the 
S  next  month. 

There  is  then  copied  into  the  Certiorari  record,  from 
Washington,  as  well  as  into  thd  copy  of  the  record  sent 
from  Washington  to  Wythe,  and  from  that  Court  to  this, 
an  Indictment  against  Benjamin  Cawoodj  and  David 
PratoTf  and  Mary  Pratovj  for  the  murder  of  Mary  Ca- 
ivaody  the  wife  of  the  said  Benjamin  Cawood. 

In  the  record  sent  from  Wythe,  the  Clerk  of  that  Court 
introduces  the  Indictment  which  he  copies,  by  the  follow- 
ing remark  or  certificate:  '^  The  Bill  of  Indictment  against 
Benjamin  Catooodj  David  Prat  or  and  Polly  Prator^  as 
certified  to  this  Court,  is  in  the  words  and  figures  following, 
to  wit:"  TTien  follows  the  Indictment. 

In  the  Certiorari  record,  sent  from  Washington,t  he 
Clerk  of  that  Court  introduces  the  Indictment  by  the  fol- 
lowing certificate*  **  The  Indictment  on  which  Benjamin 
Caufood  was  arraigned  at  the  Spring  Term  of  the  Circuit 
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Court  df  Washington  county,  in  the  year  one  thousand 
eight  hundred  and  twenty-four,  to  which  he  pleaded  not 
guilty,  and  upon  which,  he  was  tried  at  the  said  Term,  is 
in  the  words  and  figures  following:''  Then  follows  the  In- 
dictment. 

At  the  foot  of  the  Indictment  as  copied  into  the  record 
sent  from  Wythe  is  this  certificate,  made  by  the  Clerk  of 
fhe  Superior  Court  of  Washington:  **  Presented  at  the 
Apnl  Term,  1824,  of  the  Superior  Court  of  Law  holden 
in  and  for  the  said  county  of  Washington,  in  the  Common- 
wealth of  Virginia.'' 

A  certificate  in  the  same  words,  is  copied  into  the  Cer- 
tiorari  record  from  Washington. 

In  the  former  there  is  also  added,  a  certificate  in  these 
words:  '^Endorsedon  the  back  of  the  Indictment,  of  which 
jhe  £bove  is  a  copy;  *  A  True  Bill,'  D.  Campbell,  fore- 
man." 

In  the  latter,  the  additional  certificate  is  in  these  words: 
'<  With  an  endorsement  on  the  said  Indictment,  in  these 
words:  <  A  True  Bill,'  D.  Campbell^  foreman." 

[It  is  apparent,  that  these  certificates  of  the  Clerk  of 
Washington,  are  not  copies  from  the  records  of  that  Court. 
The  introductory  certificate  on  the  Certiorari  record,  was 
obviously  made  at  the  period  when  the  record  was  certi- 
fied by*  the  Clerk  in  obedience  to  the  process  of  the  Gene- 
ral Court;  and  the  certificate  put  at  the  bottom  of  the 
copy  of  the  Indictment,  appears  to  have  been  written  at  a 
time  posterior  to  the  April  Term,  1824.] 

In  obedience  to  the  order  of  the  Court  changing  the 
venue,  the  prisoner  was  ptft  to  the  bar  of  the  Superior 
Court  of  Wythe,  on  the  12th  October,  1824,  when  the 
following  entry  was  made: 

"  Benjamin  Catvood^  late  of  the  county  of  Washing- 
ton, husbandman,  who,  together  with  David  Prator^  la- 
bourer, and  Polly  Prator^  spinster,  stands  indicted  for 
murder,  was  led  to  the  bar,  &c.  and  moved  the  Court  that 
he  be  not  put  on  his  trial;  that  the  Indictment  be  dismissed 
for  want  of  jurisdiction  in  this  Court,  and  that  he  be  dis- 
charged from  imprisonment;  because  as  he  alledged,  it  does 
not  appear  by  the  record,  thatlhe  fact  charged  in  the  In- 
dictment, has  been  examined  by  the  County  Court  of 
Washington;  that  it  does  not  appear  that  the  jury  formerly 
impannelled  in  this  Case,  were  discharged ;  and,  that  it  does 
not  appear  by  the  record,  that  the  Indictment  was  found 
by  the  Orand  Jury,^^ 
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The  Superior  Court  of  Wythe  then  adjourned,  with  the 
consent  of  the  prisoner,  the  followbg  questions  for  novelty 
and  difficulty,  to  the  General  Court. 

1.  What  is  the  legal  effect  of  an  omission,  on  the  part 
of  the  Clerk  of  the  Circuit  Court  of  Washington,  to  enter 
on  the  order  book,  that  the  Grand  Jury  at  the  last  April 
Term  of  that  Court,  had  found  an  Indictment  against  Ben' 
jamin  Cawoodj  David  Prator  and  Mary  Prator^  "  A 
True  Bill  V 

2.  Can  such  an  omission  be  supplied  by  resorting  to  the 
paper  purporting  to  be  an  Indictment,^opied  into  the  re- 
cord by  the  Clerk,  and  the  endorsement  thereon  purport- 
ing to  have  been  made  by  the  Grand  Jury,  finding  it  to  be 
a  true  bill  ? 

3.  Does  the  subsequent  plea  of  not  guilty,  pleaded  by 
the  prisoner  Benjamin  Cawoody  found  in  the  record,  cure 
such  omission  as  to  him  ? 

4.  If  the  omission  aforesaid,  cannot  be  supplied  by  re* 
sorting  to  the  paper  copied  into  the  record  as  an  Indict- 
ment, and  the  endorsement  thereon,  **  A  True  Bill,"  and 
if  the  subsequent  plea  of  not  guilty,  pleaded  by  the  said 
Benjamin  Cawood,  does  not  preclude  him  from  making 
this, objection,  is  he  to  be  discharged  from  imprisonment? 

5.  If  he  is  to  be  discharged  from  imprisonment,  can  the 
Court  legally  direct  his  immediate  arrest,  and  removal  to 
the  county  of  Washington,  for  proceedings  to  be  had 
against  him  there,  de  novo? 

6.  If  he  may  be  so  arrested  and  removed,  must  he  again 
be  sent  to  an  Examining  Court,  or  will  it  be  sufficient  to 
exhibit  a  new  Indictment  against  him,  David  Prator  and 

.  Mary  Prator  ?   And  any  other  question  which  may  arise 
out  of  the  record  ? 

The  Case  was  argued  by  Leigh  and  Johnson^  for  the 
prisoner,  and  by  Robertson,  Attorney  General,  for  the 
Commonwealth. 

Leigh  referred  to  the  record  to  shew,  that  the  Grand 
Jury  presented  sundry  Indictments  and  Presentments,  and 
did  not  present  any  against  Cawood,  The  record,  more- 
over, negatives  the  idea  that  the  paper  called  an  Indictment 
against  him,  was  found  by  them;  for,  after  they  had  made 
their  Presentments,  it  states  that  they,  having  nothing  fuT' 
ther  to  present,  were  discharged.     The  certificate  that  this 
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Indiciipent  was  presented  at  the  April  Teroo,  1824,  is  no 
part  of  the  record:  it  is  a  mere  statement  by  the  Clerk  of 
the  fact.  As  the  Indictment  does  not  appear,  by  the  re* 
cord,  to  have  been  presented  by  the  Grand  Jury,  the  max- 
im, de  non  apparentibus  et  non  existeniibu^  eeukm  esi 
ratiot  will  apply  to  the  Case. 

He  maintained  that  every  Judicial  act  whatsoever,  which 
the  Law  requires  to  be  done  in  a  Court  of  Record,  and  in 
open  Court,  must  be  entered  of  record;  and  that  whenever 
a  qi^estion  arises  whether  any  act  has  been  done,  or  any 
proceeding  had,  wtu.oh  in  its  nature  is  matter  of  record,  can 
only  be  tried  by  the  record. 

These  propositions  result  from  the  very  nature  of  Judi- 
cial proceedings  in  a  Court  of  Record,  and  at  the  Common 
Law  hold  good  universally:  they  are  true  even  in  Civil 
eases;  especially  true  in  Criminal  cases,  and  more  especi- 
ally in  Capital  cases. 

An  Indictment  is  a  presentment  of  a  crime  by  a  Grand 
Jury  in  a  particular  form:  it  is  a  written  accusation,  pre- 
sented on  oath,  by  a  Grand  Jury.  4  BL  Com.  302.  And 
a  Presentment  ex  vi  termini  imports  an  accusation  made 
to  the  Court  in  open  Court.    1  Chitty^s  Cr.  Law^  324. 

Now  let  us  suppose  that  a  Grand  Jury  find  an  Indict- 
ment, and  endorse  on  it  '^  a  true  bill,"  and  never  return  it, 
or  present  it  to  Court;  but  the  foreman  only  returns  it  pri- 
vately and  unofiScially  to  the  Clerk  of  the  Court.  Surely 
this  is  no  Presentment;  no  Indictment  It  wants  an  es- 
sential ingredient  to  make  it  an  IndicHment;  it  is  not  pre- 
sented to  the  Court  by  the  Grand  Jury.  This  may  have 
been  the  case  in  the  present  instance,  as  appears  by  the  re- 
cord, for  the  Clerk  arraigned  the  prisoner  on  a  paper  pur- 
porting to  be  an  Indictment,  with  an  endorsement  on  it, 
which  paper  does  not  appe^  by  the  record  to  have  been 
presented  to  the  Court. 

The  forms  of  proceedings  are  evidence  of  the  Law,  and 
they  prove  that  every  Indictment  must  be  presented  to 
Court,  in  open  Court.  4  Chitty's  Cr.  Law,  186-7.  And 
they  prove,  too,  that  the  fact  of  the  Indictment  being  found 
by  the  Grand  Jury,  is  always  stated  on  the  record.  Ibid. 
189,  196. 

He  referred  to  2  Hawk.  ch.  25,  %  118,- and  especially  to 
%  127,  to  prove,  that  the  finding  of  the  Indictment  must  be 
recorded. 
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He  )sontendedy  that  the  verdict  of  a  Grand  Jury,  finding 
a  bill  to  be  true,  and  the  verdict  of  a  petit  jury,  stood  on 
precisely  the  same  footing  in  this  respect;  that  both  must 
be  delivered  to  the  Court,  in  open  Court.  4  Bl.  Com.  306, 
361. 

In  all  Capital  cases  the  verdict  of  a  Grand  Jury  is  just 
as  essential  to  the  legality  of  a  conviction,  as  the  verdict 
of  a  petit  jury.  He  chose  to  call  the  Presentment  a  ver- 
dict; for,  by  the  I^aw  of  the  land,  no  man  can  be  convict- 
ed of  a  Capital  offence,  unless  by  the  unanimous  voice  of 
twenty-four  of  his  peers;  that  is,  by  twelve  at  least  of  the 
Grand  Jury  who  accuse  him,  and  by  twelve  more  who  find 
him  guilty  upon  his  trial.     lb.  306. 

Now,  suppose  a  verdict  of  a  petit  jury  to  be  endorsed 
on  an  Indictment,  signed  by  the  foreman,  and  returned 
to  the  Clerk,  but  not  recorded.  Could  any  judgment 
be  given  on  it?  Certainly  not;  or  if  it  is  rendered,  it 
could  not  stand: (a)  it  must  be  reversed.  And  yet,  a  ver« 
diet  so  situated,  would  stand  on  the  same  reason,  as  the 
finding  of  an  Indictment  by  a  Grand  Jury,  a  true  bill,  en- 
dorsed on  the  Indictment  signed  by  the  foreman,  returned 
to  the  Clerk,  and  not  recorded.  IF  the  one  cannot  standi 
so  cannot  the  other. 

The  next  question  presented  here,  is  this:  Can  this  de- 
fect in  the  record  of  the  proceedings,  this  omission  to  state 
that  the  Indictment  was  presented  to  the  Court,  be  supplied 
or  cwred  upon  any  principle  of  amendment  whatever?  In 
Civil  cases  many  informalities,  irregularities,  imperfections 
in  the  record,  omissions,  even  defects  in  substance^  aro 
cured  by  verdict  So,  in  Virginia,  in  Criminal  cases,  for- 
mal defects,  or  imperfections  in  the  Indictment,  are  cured 
by  verdict;  1  Rev,  Code^  ch.  169,  §  44;  and  by  the  42d  and 
43d  sections  of  the  same  Act,  the  omission  of  the  words 
^^  force  and  arms^^*  or  others  of  same  import,  or  of  the 
name  of  any  parish,  town,  ville  or  hamlet,  are  immate- 
rial, both  before  and  after  verdict  But,  with  these  e^icep^ 
tions,  nothing  is  amendable  in  Indictments,  except  what 
was  amendable  at  Common  Law.  1  Chitty^a  Cr.  Law, 
297-,  2  Hawk.  ch.  25,  ^^7. 

As  to  the  amendments  which  were  allowed  at  Common 
Law,  (see  1  Bacon^e  Abr.  145,)  mistakes  are  amendable 

ia)  See  Lerui  GibtonU  Gate,  ajite.  p.  70,  bj  which  Uiif  posKion  of  Mr.  Xei^ft 
it  fully  sQppQitcd. 
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during  the  Term,  in  Civil  eases.  Essoins  may  be  amended 
by  the  Writ.  Continuances  are  amendable,  thus  where 
there  was  a  Venire  Facicis  awarded,  the  issue  being  be- 
tween A.  and  C.  but  the  jurat  was  between  A.  and  B.  the 
jurat  may  be  amended  by  the  Venire  Facias;  and  the 
like.  And  see  3  BL  Com.  407,  by  which  it  appears  that 
only  mere  clerical  mistakes  were  amendable,  and  for  a  long 
time  even  these  were  not  amendable  after  the  Term ;  for, 
during  the  Term,  it  was  said  the  record  is  in  the  breast  of 
the  Court,  but  afterwards  they  admit  of  no  alteration:  he 
admitted,  however,  that  recently,  mere  clerical  mistakes 
.  are  amendable  after  the  Term. 

But  certainly,  neither  at  Common  Law,  nor  by  Statute, 
is  any  substantial  defect  in  Criminal  proceedings,  at  any 
stage,  amendable;  and  at  Common  Law,  oo  defect  in  mere 
form,  not  clerical,  was  amendable. 

The  argument  on  the  part  of  the  Commonwealth  must 
be,lhat  here  is  only  a  clerical  mistake;  an  omission  by  the 
Clerk  in  the  caption,  and  that  the  caption  is  amendable. 
And  1  Chitty^s  Cr,  Law,  327,  335,  will  be  quoted  in  sup- 
port of  the  position. 

In  answer,  Mr.  Leigh  said,  that  the  expression  used  by 
Chittf/y  that  the  Court  would  allow  an  amendment  of  the 
caption,  was  a  loose  expression.  The  caption  is  no  part  of 
the  Indictment;  it  is  only  a  copy,  and  contains  a  statement 
of  the  proceedings,  describing  the  Court  before  whom  the 
Indictment  is  found,  the  time  and  place  where  found,  ai^ 
the  jurors  by  whom  found.  The  expression  ought  to  have 
been,  that  the  caption  may  be  amended  so  as  *^  to  conform 
to  the  original  record."  To  prove  this,  he  referred  to  2 
Hawk.  ch.  25,  ^  97,  where  it  is  said  that  "  the  caption  of 
an  Indictment  from  any  plac6,  may  be  amended,  so  as  to 
make  it  agree  with  the  original  record.^*  See,  also,  1 
Saund.  249,  note  1;  and  4  East,  174,  King  v.  Darley. 

The  doctrine,  he  said,  relates  to  records  of  the  Inferior 
Courte,  certified  by  the  Clerks  to  the  Superior  Courts;  and 
only  shews,  that  where  the  Clerk,  in  making  up  a  record, 
makes  a  mistake,  or  omission  in  the  caption,  such  error 
may  be  corrected  by  the  original  record. 

But,  in  our  Case,  the  mistake  is  in  the  original  itself. 
By  our  Law,  the  orders  of  the  Court  are  made  up  and  sign- 
ed  by  the  Judge.  Any  omission,  then,  to  enter  that  which 
is  done  in  Court;  any  erroneous,  or  mistaken  entry  of  what 
is  rightly  done,  is  a  Judicial  error,  and  not  a  mere  cfcrf- 
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«a/ mistake.  He  would  not  deny  that  ^ucA  errors  might 
be  amended  during  the  Term,  but  surely  not  after. 

In  Civil  Cases,  the  doctrine  is  well  settled  by  the  Court 
of  Appeals.  He  referred  to,  and  argued  on  the  Cases  of 
Cogbillv.  Cogbill;  and  Vaughn  v.  Freelandj  2  Hen.  & 
Monf.  476;  Cahill  v.  Pintony^  4  Munf.  371;  Burch  v. 
fVhitBj  3  Rand.  104;  Sydnor  v.  Burk^  MS.  decided  very 
lately.  In  this  last  Case,  which  was  an  action  of  detinue, 
the  jury  was  sworn  to  try  the  issue  joined;  by  the  record, 
it  appeared  there  was  no  plea,  and  no  issue:  at  the  subse- 
quent Ternii,  the  Superior  Court  authorised  an  entry  to  be 
made  nunc  pro  tunc  of  the  plea  of  non  detinet  and  issue, 
upon  the  evidence  of  the  Clerk  of  the  Counsel,  and  on 
the  Judge's  own  memory.  But  the  Court  of  Appeals  dis- 
regarded this  amendment,  and  considering  it  as  no  part 
of  the  record,  reversed  the  Judgment  for  the  want  of  an 
issue. 

If  such  be  the  Law,  in  a  mere  matter  of  property,  will 
the  General  Court,  by  a  contrary  decision,  establish  a  great- 
er looseness  of  proceeding,  when  it  affects  the  liberty  or 
life  of  the  citizen  } 

As  to  the  idea  that  the  prisoner  has  waived  his  objection 
to  the  omission  to  record  the  finding  of  the  Grand  Jury, 
by  pleading  not  guilty  to  the  paper  on  which  he  was  ar- 
raigned, there  is  nothing  in  it.  The  plea  may  waive  all 
defences  which  would  abate  the  prosecution,  but  not  such 
as  would  bar  it.     1  Chitty's  C.  L.  436-7-8. 

The  objection  of  the  prisoner  is,  that  he  is  not  indicted. 
If  he  is,  let  it  be  proved  by  the  record,  and  not  inferred 
by  ^ny  supposed  admission  of  his  own. 

Robertson^  Attorney  General,  said  that  it  appeared  there 
had  been  an  omission  of  the  Clerk  to  enter  on  the  Order' 
Book  of  the  Court  the  finding  by  the  Grand  Jury  of  this  . 
bill.    He  should  enquire,  1.  What  is  the  legal  effect  of  this  ' 
omission?   2.  Whether  it  can  be  supplied  ?   And  3.  Whe- 
tlier  the  defect  could  be  cured  } 

1 .  What  is  the  object  of  the  entry  ?  It  is  to  shew  that 
an  Indictment  was  found  by  the  Grand  Jury,  that  it  was 
received  by  the  Court,  and  that  the  Indictment  upon  which 
the  proceedings  are  afterwards  had,  is  the  identical  Indict- 
mentAvhich  was  found  by  the  Grand  Jury.  Now,  all  of 
tliese  suiSciently  appear  by  the  Indictment  itself,  by  the 
other  entries  shewing  that  a  venire  was  summoned,  and  by 


Digitized  by 


Google 


536  JUNE  TERM,  1826. 

the  arraignment  on  this  Indktmenti  and  the  plea  of  the 
prisoner  to  this  very  Indictment 

The  entry  of  the  finding,  is  not  a  record  of  the  Indict- 
ment, for  that  is  never  spread  out  at  large  on  the  Order 
Book;  it  is  only  a  record  of  the  facts  before  mentioned. 
The  Indictment,  when  filed,  is  itself  the  record.  An  in- 
quest is  a  record.  4  Co.  54.  An  affidavit,  read  and  filed, 
is  a  record.  1  fVils.  371.  See,  also,  Corn.  Dig.  titk 
"Record,**  •5.  where  it  is  said,  that  a  record  found  in  the 
proper  office,  must  be  intended  to  have  been  always  in  the 
same  plight. 

2.  The  omission  of  the  Entry  of  the  finding  is  fully  sup- 
plied by  other  parts  of  the  record.  There  is  an  order  made. 
by  the  Court  itself,  on4hc  1st  May,  to  summon  a  jury  from 
the  lower  end  of  the  county  of  Washington,  for  the  trial 
of  Benjamin  Cawoodf  ^^  accused  qf  murder. ^\  Then  fol- 
lows the  entry  of  the  3d,  that  Benjamin  Cawood^  *'wAo 
stands  indictedj^*  &c.  was  **  thereq/  arraigned*^^  Here 
is  an  averment  by  the  Court,  that  he  is  indicted:  How  in- 
dicted ?  Surely  by  this  ve'ry  bill  now  in  the  record.  He 
is  arraigned.  How  ?  He  is  called  upon  in  open  Court,  by 
name,  and  required  to  hold  up  his  hand,  or  otherwise  iden- 
tified: the  Indictment  is  read  to  him,  and  heas  required  to 
plead  to  it,  guilty  or  not.  1  Chittj/j  415,  419.  By  these 
acts,  the  Court  surely  recognizes  the  fact  of  his  being  ac- 
tually indicted,  as  efiectually  as  if  the  entry  had  been  made, 
stating  that  the  Grand  Jury  presented  the  Indictment  against 
him,  «*a  true  Bill.'* 

An  Indictment  is  an  accusation  of  a  proper  jury.  Co." 
Litt.  126,  b.  The  endorsement  "a  true  Bill,**  is  part  o£ 
the  Indictment.  Com.  Dig-  **  Indictment,"  Ji.  Also,  4 
BL  Com.  306,  who  says  when  the  Bill  is  so  endorsed,  the 
party  ^^ stands  indicted.^^  In  this  case  the  Indictment, 
BO  endorsed,  was  read  to  the  prisoner.  The  Indictment 
reads  thus:  '*The  Grand  Jurors,  &c.  present  thai  Berya^ 
min  Cawoodf  &c."  To  this  Indictment  so  endorsed,  and 
so  read  to  him,  the  prisoner  pleaded^  and  now  we  are 
gravely  asked,  was  there  any  Indictment  found  ?  To  what 
did  he  plead,  except  to  the  Indictment  so  presented  and 
found  ? 

It  may  be  objected,  that  the  record  shews  not  the  time 
when  it  was  presented.  He  presumed  this  was  not  neces- 
sary, but  if  it  was,  the  certificate  of  the  Clerk  **  presented 
at  the  April  Term,  1824,"  will  fix  the  period.     It  is  the 


Digitized  by 


Google 


JUNE  TERM,  1836.  537 

Clerk's  duty  to  note  the  time  of  filing  the  papers,  and  as 

this  appears  by  the  record  to  have  been  noted,  that  ce>tifi* 

cate  ought  to  be  regarded:  and  the  Judge  in  certifying  the 

>ecord,  states  that  full  faith  and  credit  is  to  be  given  to  it 

3.  He  contended  that  the  misprision,  if  not  supph'ed  by 
other  parts  of  the  record,  was  at  least  cured.  He  thought 
it  was  cured  by  the  plea  of  not  guilty ^  making  up  an  issue 
to  be  tried.  By  that  plea,  the  Defendant  admits  the  power 
of  the  Court  to  try  him,  and  refers  his  Cause  to  their  deci- 
sion. 1  Chitty^s  Cr.  LaiOy  438.  By  his  plea,  he  admits 
that  the  pre-requisite  of  a  valid  Indictment  has  been  com- 
plied with. 

A  discanttnuance  is  salved  by  appearance;  2  Hawk. 
ch.  27,  §  107;  for  the  object  of  process  being  to  compel  an 
appearance,  and  the  Defendant  having  appeared,  he  shall 
not  object  to  the  process,  however  erroneous.  So,  pleading 
to  an  Indictment,  admits  it  was  duly  found.  The  want  of 
addition  in  an  Indictment  is  cured  by  plea.  2  Bac.  ^br. 
"Error,"  492, 

The  want  of  arraignment  is  said  to  be  sufficient  ground 
for  reversing  a  judgment,  yet  it  is  not  necessary  to  enter 
it  of  record;  for,  if  the  record  shews  that  he  had  Oyer  of 
the  Indictment,  the  arraignment  will  be  intended,  1  Chit- 
iy'8  Cr.  Law,  418-19. 

Presumptions  are  countenanced  by  the  Law.  Lex  sem* 
per  intendit  quod  convenit  rationi*  Vin>  449,  **  Intend- 
ment;'* Co.  Litt.  78»  b.  Defide  et  officio  judicisj  non  re* 
eipitur  quaestio.  Incident  and  necessary  circumstances^ 
without  which  the  jury  could  not  have  found  so,  shall  be 
intendedio  support  a  verdict.  Com,  Dig.  "Pleader,*'  §  31 ; 
and  he  contended,  pari  ratione,  that  incident  and  necessary 
circumstances,  without  which  the  Court  could  not  have 
proceeded,  ought  to  be  intended  to  support  the  r^ularity 
of  the  proceedings  of  a  Court  of  Justice.  By  his  plea  he 
waives  his  right  to  object.  If  there  had  been  no  Indictment 
presented',  would  he  not  have  objected  to  it  before  plea? 
The  plea  admits  a  regular  examination  before  the  Justices^ 
and  on  the  same  principle,  it  admits  the  Indictment  to  be 
regularly  found.  If  a  Judicial  Writ,  as  Capias  Vtlaga* 
turn  J  issue,  though  no  day  be  mentioned,  it  shall  be  in* 
tended  during  Term  time.    Com.  Dig.  "  Pleader,"  C.  25. 

He  contended  that  this  misprision  was  amendable:,  what- 
ever was  amendable  at  Common  Law  in  CivilyWas  also 
amendable  in  Criminal  Cases.    Salk.  51.    Amendments 
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ought  to  be  made  at  Common  Law,  where  there  is  anjr 
thing  to  amend  by.  Hampson  v.  Chafnberlayne^  Barqes, 
3.  Whilst  all  is  in  paper  you  may  amend,  d  Burr.  1099. 

When  the  eiror  appears  to  be  in  the  Clerk  who  wrote 
the  record,  it  may  be  amended:  thus  when  judgment  was 
entered  de  bonis  propriis  instead  of  bonis  testatoris^  it 
may  be  amended  in  the  Court  below  even  after  judgment, 
and  record  removed  by  error.  1  Saund,  366,  n.  10;  S 
Burr.  8730.  The  Nisi  Pritis  Roll  was  amended  by  the 
record  of  the  Indictment.  diSVr.  843.  The  Court  holding  in 
a  Criminal  Case,  the  error  simendable  where  something  to 
amend  by.  After  verdict  a  similiter  was  added  by  direc- 
tion of  the  Court,  in  a  Criminal  Case.  Cro.  Jae.  502;  2 
BolVs  Rep.  59.  He  cited  Philips  v.  Smithj  1  Str.  139, 
by  which  it  was  decided,  that  continuances  might  be  ca- 
tered at  any  time,  and  a  distinction  taken  between  Minis- 
terial and  Judicial  acts,  the  first  amendable  at  any  time, 
but  the  latter  not  after  the  same  Term.  He  argued  that 
this  was  a  rhere  clerical  misprision,  and  therefore  amenda- 
ble. 

He  also  relied  on  Rex  v.  Darley^  4  East's  Rep.  174.  and 
1  Saund.  249,  note  1. 

Johnsonj  for  the  prisoner,  enforced  the  arguments  ad- 
vanced by  Leigh^  but  it  is  deemed  unnecessary  to  report 
more  than  a  few  of  his  remarks. 

The  true  import  of  .the  record  in  this  Case,  is,  that  th€ 
Indictment  copied  into  the  record,  was  not  found  by  the 
Grand  Jury;  and  not  that  there  was  an  omission  to  record 
it.  We  deny  that  such  bill  was  found  at  aU,  and  we  prove 
by  the  record,  not  only  that  the  bilJ  was  not  found,  but 
that  the  Grand  Jury,  having  made  many  presentments, 
had  nothing  further  to  present. 

We  hold,  that  there  can  be  no  valid  accusation,^  unless 
the  bill  be  presented  in  open  Court,  and  entered  of  record. 
An  Indictment  pre^nted  by  the  foreman,  endorsed  ^'A 
true  Bill,''  although  tw^elve  do  not  concur  therein,  would 
be  rejected  by  the  Court  Shall  then  a  paper,  ^though  it 
be  endorsed,  be  deemed  a  valid  accusation,  when  it  appears 
never  to  have  been  presented  by  the  Grand  Jury,  and  there 
is  no  legal  evidence  that  it  was  agreed  to  by  twelve  of 
them? 

He  referred  to  2  Hawk.  ch.  26,  §  118,  to  shew,  that 
the  caption  is  erroneous,  unless  it  sets  forth  the  Court  in 
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which  the  jurors  by  whom,  and  the  time  and  place  at  which, 
the  Indictment  was  found;  and  to  §  127,  which  proves, 
that  the  caption  '^rnust  record  it  as  then  found  in  the  present 
tense,  and  not  in  the  preter  perfect.*'  When  the  Indict- 
ment is  presented,  it  must  be  then  recorded:  A  certificate 
afterwards,  that  it  was  presented  at  that  Court,  is  not  suffi- 
cient. Such  a  certificate  is  of  no  more  force  than  the  cer- 
tificate of  any  other  fact  drawn  from  memory. 

He  said  the  Case  quoted  by  the  Attorney  General,  from 
1  ff'iU.  371,  which  was  so  much  relied  on,  was  easily  ex- 
plained by  referring  to  the  Case  itself.  An^ affidavit  read 
in  Court,  was  made  a  part  of  Che  record;  but  the  affidavit 
was  noticed  in  the  regular  course  of  Judicial  proceedings, 
but  if  the  affidavit  had  been  thrown  in  without  being  no- 
ticed on  the  record,  surely  it  would  not  have  been  a  part 
of  it. 

The  questions  to  be  considered  here,  are  1.  Is  the  fact 
stated  on  the  record,  that  **  he  stands  indicted,"  sufficient 
record  proof  that  the  Indictment  was  found?  2,  Are  the 
Arraignment  and  Plea,  a  sufficient  recognition  of  it,  to 
make  it  a  valid  Indictment  ? 

As  to  the  first,  it  is  a  mere  recital  of  what  is  done,,  and 
is  not  a  recording  of  the  fact.  In^a  civil  Case,  the  record 
states,  that  the  jury  tried  the  issue,  but  there  is  no  issue  on 
the  record.  Here  is  a  recital,  that  there  was  an  issue,  but 
because  the  issue  itself  is  not  spread  on  the  record,  the 
judgment  is  reversed .  But  suppose  that  the  caption  were  to 
run  thus:  <*  Be  it  remembered,  that  the  prisoner  stands  in- 
dicted, which  Indictment  is  in  the  following  words,  &e.'' 
This  caption,  though  it  avers  that  the  prisoner  stands  in- 
dieted,  wouM  not  be  good,  because  it  does  not  shew  that 
the  accusing  power  presented  it;  nor  does  it  shew  the  time 
when  presented. 

As  to  the  second  question,  when  he  was  arraigned,  a 

Eiper  purporting  to  be  an  Indictment,  was  read  to  hini: 
e  was  inform^  that  this  was  a  bill  presented  by  the 
Grand  Jury:  With  this  belief,  he  pleaded  not  guilty  to  it 
Can  he  be  presumed  thereby,  to  have  recognized  a  fact 
which  did  not  exist?  He  pleaded  under  a  mistake;  a  mis- 
take into  which  he  was  led  by  the  officer  of  the  Court. 
Is  he  to  be  estopped  from  objecting  to  the  want  of  a  regu- 
lar and  legal  accusation,  when  he  detects  the  mistake  ? 

The  Attorney  General,  has  relied  much  On  certain  gene- 
ral maxims.    Let  us,  put  them  to  the  test.   A  record  shews. 
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that  a  jury  is  sworn  to  try  the  ksae,  and  yet  the  issue  it- 
self is  not  there;  or  the  record  shews  that  a  jury  is  sworn 
to  try  the  issue,  and  a  judgment  is  rendered  for  the  sum 
found  hy  the  jury,  but  the  verdict  is  not  in  the  record. 
In  these  Cases,  a  presumption  arises,  that  there  was  an  is- 
sue, or  that  there  was  a  verdict;  for  it  may  be  said,  that  the 
jury  would  not  have  been  sworn  to  try  an  issue,  unless  there 
was  one,  and  surely  the  Court  would  not  render  a  judg* 
ment  on  a  verdict,  unless  there  had  been  one.  But  what 
would  the  Court  of  Appeals  do  in  such  case  ?  They  would, 
reverse  the  judgments,  and  they  would  say,  as  they  have 
often  said,  that  a  record  cannot  be  supplied  by  intendment 
So  we  say  here. 

It  is  true,  that  an  appearance  salves  a  diseontinuance, 
and  the  reason  is  given  in  Hawkins^  but  surely  it  will  not 
cure  the  total  non-existence  of  an  Indictment. 

As  to  the  certificate  of  the  Clerk  at  the  foot  of  the  In- 
dictment, *^  presented  at  the  April  Term,  1824,  be."  it  is 
obviously  no  part  of  the  record;  and  it  is  almost  certain, 
that  it  was  written  at  a  time  posterior  to  the  April  Term, 
1824,  and  probably  when  the  venue  was  changed,  and  a 
transcript  of  the  record  sent  from  Washington  to  Wythe. 

On  the  subject  of  amendments,  he  contended,  that  the 
authorities  produced,  only  shew  that  mere  clerical  mispri- 
sions may  be  amended,  where  there  is  any  thing  to  amend 
by.  In  England,  every  thing  is  in  paper,  tn/^t  until  fi- 
nal judgment,  when  a  record  is  made  up,  and  you  may 
until  then  amend  by  the  minutes  of  the  Judge  or  the  jury. 
But  in  this  country,  by  express  Statute,  the  orders  of  the 
Court  are  signed  everyday  by  the  Judge,  and  at  the  end  of  the 
Term.  The  errors  on  the  order  book  are  not  clerical,  but 
Judicial  errors;  the  Court  gives  its  sanction  to  them  by 
their  being  read  and  signed.  During  .the  Term,  the  re- 
cord is  in  the  breast  of  the  Court,  and  errors  may  be  amend- 
ed before  the  end  of  it.  But  after  the  Term  isclosed,  the 
power  to  amend  the  record  ceases,  except  where  the  Law- 
expressly  authorises  it. 

But  even  if  this  was  a  clerical  misprision,  there  is  noth* 
ing  to  amend  hy.  Neither  the  paper  called  an  Indictment, 
nor  the  endorsement,  shew  that  it  was  presented  by  the 
Grand  Jury  in  open  Court;  much  less  do  they  shew  the 
time  when  it  was  found.  There  is  nothing  then  to  amend 
by,  except  the  memory  of  the  Judge,  the  Clerk^  or  the 
Grand  Jurors,  which  is  not  to  be  tolerated. 


Digitized  by 


Google 


JUNE  TERM,  1826.  541 

JBroekenbroughf  J.  delivered  the  opiDion  of  the  Court: 

It  is  undoubtedly  true,  that  before  any  person  can  have 
judgment  rendered  against  him  fons  felony,  he  must  be 
regularly  accused  by  the  Grand  Jury  of  his  country,  and 
his  guilt  must  be  established  by  the  verdict  of  a  jury.  The 
accusation  in  due  and  solemn  form,  is  as  indispensable  as 
the  conviction.  What,  then,  is  the  solemnity  required  by 
Law  in  making  the  accusation  ?  The  Bill  of  Indictment  is 
sent  or  delivered  to  the  Grand  Jury,  who,  after  hearing  all 
the  evidence  adduced  by  the  Commonwealth,  decide  whe- 
ther it  be  a  true  Bill,  or  not.  If  they  find  it  so,  the  fore- 
man of  the  Grand  Jury  endorses  on  it,  ^^a  true'Bill,''  and 
signs  his  name  as  foreman,  and  then  the  Bill  is  brought  into 
Court  by  the  wh(4e  Grand  Jury,  and  in  open  Court  it  is 
publicly  delivered  to  the  Clerk,  who  records  the  fact  It 
18  necessary  that  it  should  be  presented  publicly  by  the 
Grand  Jury;  that  is  the  evidence  required  by  Law  to  prove 
that  it  is  sanctioned  by  the  accusing  body,  and  until  it  is 
so  presented  by  the  Grand  Jury,  with  the  endorsement 
.  aforesaid,  the  party  charged  by  it  t^  not  indictedj  nor  is 
be  required,  or  bound,  to  answer  to  any  chaise  against  him, 
which  is  not  so  presented. 

The  prisoner  in  the  present  Case,  when  brought  to  the 
bar  of  the  Superior  Court  of  Wythe,  moved  to  be  dis- 
charged, because  he  was  not  indicted;  in  other  words,%e* 
cause  the  paper  which  was  read  to  him  as  an  Indictment, 
was  not  publicly  presented  in  open  Court  against  him,  by 
the  whole  Grand  Jury.  And  he  called  for  proof  that  he 
was  indicted.  What  kind  of  proof  does  the  Law  require 
to  shew  that  he  was  indicted  ?  Undoubtedly  record  proof. 
The  proceedings  of  Courts  of  Justice  are  regularly  record- 
ed by  a  sworn  officer,  and  in  this  State  the  proceedings  of 
each  day  are  signed  by  the  Judge.  The  Law  will  not  al- 
low that  parol  evidence  can  be  produced  of  the  important 
fact  that  the  prisoner  was  regularly  accused.  The  record 
in  this  Case  is  produced,  and  what  does  it  shew  ?  That 
the  Grand  Jury,  (whose  names  are  recorded,)  was  regu- 
larly impannelled,  sworn,  and  charged,  and  that  they  found 
many  Bills  of  Indictment,  and  made  several  presentments, 
during  a  Session  of  several  days,  and  that  then  fiaving  no- 
thing further  to  present f  they  were  discharged.  In  this 
record  of  their  proceedings,  there  is  nothing  to  shew  that 
the  Grand  Jury  have  accused  the  prisoner,  that  they  pre- 
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sented  in  open  Court  a  Bill  against  him»  endorsed  hy  their 
foremant  **  a  true  Bill:^'  or,  in  other  words,  that  they  found 
wij  Indtctment  against  him:  on  the  contrary,  the  Court 
intending  to  record  all  the  findings  of  the  Grand  Jury,  did 
not  reconi  a  finding  of  the  Grand  Jury  of  this  Bill,  fiut^ 
it  IB  said,  that  the  Indictment  itself  found  in  this  record^ 
with  the  endorsement,  '^a  true  Bill,"  and  sL^ed  by  ^^Da* 
vid  Campbell,  foreman,''  who  was  the  foreman  of  thd 
Grand  Jury  who  sat  at  that  T^rm,  is  record  proof  that  this 
very  Bill  was  found  by  that  very  Grand  Jury.  We  admit, 
that  after  a  Grand  Jury  has  found  a  Bill,  and  reported  i^ 
and  tlieir  finding  is  placed  on  the  record^  that  the  Indiet* 
ment  so  found,  and  endorsed,  becomes  as  mucha  part  of 
the  record,  as  if  it  was  spread  in  extemo  on  the  Order 
Book;  but,  in  order  to  give  it  that  character,  we  deem  it 
essential  that  a  record  should  be  made  of  the  finding.on  the 
Order  Book.  We  consider  this  to  be  essential,  because  tb« 
Statute  requires  that  the  proceedings  of  the  Superior  Courts 
should  be  re^larly  placed  on  the  Order  Book,  and  the  pro- 
ceedings of  juries  in  open  Court  are  a  part  of  the  proceed* 
ings  ot  the  Court  itself.  We  consider  it  to  be  essential, 
because  from  the  year  1776  to  this  period,  (a)  it  has  been 
the  uniform  practice  of  the  Greneral  Court,  afterwards,  of 
the  District  Courts,  and  more  recently,  of  the  Circuit 
Courts,  to  record  the  findings  of  the  Grand  Jury,  as  part 
of^he  proceedings  of  the  Courts.  The- circumstance  that 
this  Bill  is  endorsed  a  true  Bill,  and  signed  by  ^*  David 
CampbeU^  foreman,''  affords  no  record  proof  that  the  Bill 
was  found  by  any  Grand  Jury,  nor  particularly  by  thii 
Crrand  Jury.  That  gentleman  may  have  been  frequently 
Uie  foreman  of  other  Grand  Juries  in  the  same  Court.  And 
though  we  all  know,  as  men,  that  he  would  not  sign  any 
paper  as  foreman,  without  being  really  so,  yet  as  Judges, 
we  must  require  record  proof  that  be  waa  authorised  by 
the  Grand  Jury  of  which  he  was  foreman,  to  make  the  en« 
dorsement  now  before  us,  and  that  he  presented  it  in  their 
presence,  in  open  Court,  as  tiie  accusation  against  this  in- 
dividual. 

It  has  been  uived  upon  us  with  great  earnestness,  that 
this  record  doe<i  shew  that  the  prisoner  was  indicfed  1^  the 


(a)  On  exftminiog  the  records  of  the  General  Coarti  it  it  foiuid  that  (hk  pme- 
tk^  prcTMled  befora  the  IU¥(Hnlioa. 
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Grand  Jury,  and  that  the  accusation  was  mad^  with  all  due 
solemnity.  Thus  it  is  said  that  the  record  states,  ^*that 
Beiyamin  Cawoodf  who  stands  indicted  for  murder,  wa9 
led  to  the  bar,  and  Xhw^o{  arraigned^  and  pleaded  not 
guilty  to  the  Indictment/'  This  is  said  to  be  a  declara* 
tion  of  record  by  the  Judge,  and  a  recognition  by  the  pri- 
soner that  he  has  been  indicted;  that  is  to  say,  that  this 
ytvy  Indictment  has  been  presented  by  the  Grand  Jury  in 
open  Court  as  an  Indictment  aeainst  him.  The  answer 
given  to  this  argument  by  the  prisoner's  Counsel,  we  deem 
to  be  satisfactory  and  conclusive.  In  the  first  place,  this 
is  no  direct  averment  of  the  fact,  that  the  Indictment  haa 
been  regularly  found,  it  is  mere  recitaL  To  ascertain  with 
certainty  the  correctness  of  the  position,  let  us  suppose 
that  when  this  entry  was  made,  the  prisoner  had  risen  and 
denied  the  fact  '^  Sir,  I  am  not  indicted.^  What  could 
the  Judge  have  said  ?  Could  he  have  verified  the  fact  of 
his  being  indicted  from  the  record?  Certainly  not.  He 
could  not  have  so  verified  it  without  cm  amendment.  If 
he  could  not  have  so  verified  it  without  an  amendment  of 
the  record,  we  certainly  ought  pot  to  consider  the  JiidgQ 
as  meaning  to  assert  that  in  which  he  is  not  supported  by  the 
record.  The  probability,  nay  the  certainty  is,  that  at  that 
time  the  Judge  had  not  adverted  to  the  omission,  and  we 
cannot  suppose  that  at  that  time  he  meant  to  spread  on  the 
record  an  averment  which  was  unnecessary,  and  out  of 
place.  We  are  of  opinion,  that  this  entry  only  proves 
that  the  prisoner  was  Led  to  the  bar;  that  the  paper  spread  ^ 
as  the  record,  and  purporting  to  be  an  Indictment,  was  read 
to  him,  and  that  he  pleaded  not  guilty  to  it.  A  similar 
remark  may  be  made  as  to  the  recognition  by  the  prisoner 
that  he  was  indicted.  He  was  not  in.  Court  till  brought 
in  from  the  jail  to  which  he  had  been  committed.  How 
could  he  know  that  the  proceedings  on  the  part  of  the 
Commonwealth  were  irregular?  On  the  contrary,  he  un- 
doubtedly supposed  that  every  thing  was  regularly  con- 
ducted by  the  o£Scers  of  the  Conunonwedlth,  and  suppos- 
ing so,  he  pleaciedy  not  thereby  meaning  to  affirm  that  he 
was  regularly  indicted. 

By  analogy  to  civil  proceedings,  it  is  clear  that  this  de- . 
feet  cannot  be  supplied.     If  an  issue  be  in  fact  made  up 
between  A.  and  B.  but  the  issue  is  not  stated  on  the  re* 
cord,  although  the  record  proceeds  to  state  that  the  jury 
were  sworn  to  try  the  issue  joinea,  and  a  verdict  and  judg- 
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xnent  renderedt  tbe  judgment  shall  be  reversed,  because  na 
issue  was  joined.  3  Munf.  314;  4  Munf.  431,  &c.  And 
yet  if  presumptions  of  Law  were  allowable  in  such  case, 
would  it  not  be  strongly  inferable  from  the  entry,  that  the 
jury  were  sworn  to  try  the  issue;  that  in  point  of  fact  the 
issue  was  joined  ?  So,  if  after  issue  joined,  a  jury  be  sworn 
to  try  the  issue  and  render  a  verdict,  but  the  verdict  is  not 
entered  on  the  record,  and  a  judgment  is  rendered  for  the 
damages  assessed  by  the  jury,  does  not  a  strong  presump- 
tion arise  that  a  verdict  was  rendered,  and  is  not  the  pre- 
sumption very  strong  that  the  judgment  would  not  have 
been  rendered  without  a  verdict?  But  yet  the  judgment 
would  stand  for  nought,  because  it  does  not  appear  on  the 
record  that  the  verdict  was  rendered. 

In  these  civil  cases,  the  regularity  of  the  posterior  pro- 
ceedings affords  no  presumption  that  the  prior,  are  right, 
although  they  contain  a  recital  to  that  effect.  Why,  then, 
should  a  different  rule  prevail  in  criminal  cases?  It  is  in- 
dispensable that  a  Grand  Jury  should  present  an  Indict- 
ment in  open  Court,  and  that  it  should  be  proved  by  the 
record.  The  declaration  afterwards,  that  the  prisoner 
stands  indicted,  and  that  he  pleads  to  the  Indictment,  may 
afford  a  presumption  that  he  was  regularly  indicted,  but  is 
not  stronger  than  that  the  issue  was  joined,  or  verdict  ren- 
dered in  the  above  mentioned  civil  cases. 

It  has  been  urged,  that  it  is  too  late,  after  plea  pleaded, 
to  make  this  objection,  and  the  decisions  of  this  Court  in 
the  Cases  of  Cohen^  (ante.  p.  158.)  and  oi  •Sngel,  (ante.  p. 
231,)  have  been  referred  to  in  proof  of  this  position.  What 
were  those  decisions?  The  Defendant,  in  each  case,  was 
regularly  indicted;  he  pleaded,  and  there  was  a  verdict  ren- 
dered against  him  establishing  his  guilt.  He  moved  the 
Court  in  arrest  of  judgment,  assigning  as  a  reason,  that  he 
had  not  been  previously  examined  for  the  offence,  and  the 
Court  refused  to  arrest  the  judgment.  It  is  true,  that  a 
previous  examination  is  an  indispensable  pre-requisite  to  a 
prosecution  for  felony,  and  so  far  the  cases  are  alike.  But 
what  was  the  ground  on  which  the  Court  refused  to  arrest 
the  judgment  in  those  cases  ?  Because  the  record  of  .the 
Examining  Court  is  no  part  of  the  record  of  the  Superior 
Court,  and  it  is  an  established  principlelhat  you  cannot  ar- 
rest a  judgment,  except  for  some  reason  apparent  on  the 
face  of  the  record.  Burgess\^  Case,  at  June  Term,  1825, 
does  not  contradict  this.     The  general  expression  there 
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used,  that  the  motion  catne  too  late,  being  after  plea^  roust 
be  understood  to  refer  to  the  state  of  that  ease^  which  was 
after  plea  and  verdict.  But  the  Presentment  of  the  Grand 
Jury  is  a  part  of  the  record  of  the  conviction  in  the  Supe- 
rior Court,  and  so  the  omission  may  be  taken  advantage  of 
by  errors  in  arrest. 

Another  strong  difference  between  the  Cases  is  this: 
Here,  there  has  been  no  verdict.  The  prisoner  had  plead- 
ed, it  is  true,  and  there  wasr  a  jury,  but  they  not  agreeing, 
there  was  no  verdict  The  motion,  then,  is  to  be  consi- 
dered, (in  this  respect,)  as  if  it  had  been  made  at  the  same 
Term  that  he  pleaded.  Now  we  hold,  that  if  a  prisoner, 
after  pleading  to  issue,  finds  that  he  has  not  been  examin- 
ed, and  moves  for  leave  to  withdraw  his  plea,  and  moves 
to  quash  the  Indictment,  because  he  has  not  been  examin- 
ed, his  motion  ought,  ex  debito  justUiw^  to  be  allowed 
him;  and  if  the  Court  finds  that  the  fact  is  so,  the  Indict- 
ment ought  to  be  quashed. 

The  next  question  is,  whether  this  omission  of  the  Grand 
Jury  can  now  be  supplied,  and  whether  the  record  can  be 
amended  in  this  particular.  A  view  of  the  decisions  in  this 
country,  and  in  England,  referred  to  by  the  Counsel,  leads 
us  to  the  conclusion,  that  durine  the  Term,  the  records  are 
in  the  breast  of  the  Court,  and  that  amendments  may  be 
made  in  the  proceedings  of  the  Court;  but  that  after  the 
'Term  has  passed,  no  amendments  can  be  made,  except  of 
mere  clerical  misprisions:  that  this  is  not  a  misprisiotl  of 
that  kind;  that  the  Term  having  passed,  there  is  nothing  to 
amend  by,  except  the  memory  of  the  Judge,  of  the  Clerk, 
of  the  Grand  Jurors,  and  others;  and  that  it  cannot  be 
amended. 

An  answer  to  the  fourth,  fifth  and  sixth  questions  pro- 
pounded by  the  Superior  Court  of  Law  for  Wythe,  requires 
that  we  should  take  a  short  review  of  the  26th  section  of 
the  Act  concerning  Criminal  proceedings.  (1  Rev,  CodCf 
607.)  That  section  declares,  that,  every  person  charged 
with  treason  or  felony,  who  shall  not  he  indicted  before  or 
at  the  second  Term  after  he  shall  have  been  committed^ 
unless  the  attendance  of  witnessed  asainst  him  appears  to 
have  been  prevented  by  himself,  shall  be  discharged  from 
his  imprisonment;  and  if  he  be  not  tried  at  or  before  the 
third  Term  after  his  examination  before  the  Justices,  be 
shall  be  forever  discharged  of  the  crime,  unless  the  failure 
proceed  from  a  continuance  granted  on  the  prisoner's  mo- 
\  .69 
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tion,  or  from  the  inability  of  the  jury  to  agree  on  a  ver- 
dict. 

This  Court,  in  Saniee^^  Case,  (ante.  p.  363,)  decided, 
that  the  word  Term,  means  the  actual  Session  of  the  Court. 
If,  then,  an  Examining  Court  of  Washington  county,  be- 
fore whom  the  prisoner  was  charged  with  the  murder  of  his 
wife,  did  sit,  and  remand  the  prisoner  for  trial  to  the  Su* 
perior  Court,  and  if  two  Sessions  of  the  Superior  Court  of 
Washington  were  thereafter  actually  held,  the  prisoner  was 
entitled  to  a  discharge  froni  his  imprisonment  at  the  period 
that  this  question  was  adjourned  to  this  Court,  that  is,  on 
the  15th  October,  1824,  unless  the  attendance  of  the  wit- 
nesses against  him  was  prevented  by  himself,  because  it 
does  not  appear  by  the  records  of  the  Superior  Court  of 
Washington,  that  he  was  indicted  at  or  before  the  second 
Term  of  the  said  Superior  Court. 

In  answering  to  the  fifth  and  sixth  questions,  we  must 
place  ourselves  in  the  same  situation  as  we  would  have  been 
in  immediately  after  the  adjournment  of  these  questions. 
One  of  the  grounds  taken  by  the  prisoner,  before  the  Su- 
perior Court  of  Wythe,  why  he  should  be  discharged  from 
his  imprisonment  was,  that  **  it  does  not  appear  b}-  the  re- 
cord that  the  fact  charged  in  the  Indictment  has  been  ex- 
amined by  the  County  Court  of  Washington."  If  there  is 
no  record  of  his  examination  for  the  offence  of  murdering 
his  wife,  it  seems  clear,  that  notwithstanding  his  discharge 
from  imprisonment,  he  might,  on  the  said  I5th  October, 
1824,  and  may  yet  be  arrested,  and  examined,  and  indicted 
for  the  offence.  But,  if  he  had  been  examined  for  the  said 
offence  (of  which  we  know  nothing,  as  we  have  not  the 
record  of  the  Examining  Court  before  us,)  then  he  could 
not  have  been  immediately  arrested  and  removed  to  Wash- 
ington. He  might,  however,  have  been  thereafter,  that  is 
at  the  third  Term,  or  actual  Session  of  the  Superior  Court 
of  Washington,  regularly  indicted,  and  then  arrested  and 
tried. 

If,  however,  he  was  actually  examined,  and  there  is  re- 
cord proof  of  it,  and  three  or  more  Terms,  or  actual  Ses* 
sions  of  the  Superior  Court  have  passed  without  an  Indiot- 
roent  presented  in  open  Court  and  recorded,  and  without 
a  trial  on  such  Indictment,  we  are  bound  to  say  that  he  is 
**/orever  discharged  of  the  crimey^  for  the  perpetration 
of  which  he  was  examined  and  committed. 

The  foilov^ing  must  be  entered  as  the  judgment  of  the 
Court: 
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The  Court  is  of  opinion,  and  doth  decide: 
1 .  That  as  it  does  not  appear  from  the  records  of  the  Su- 
perior Court  of  Washington  county,  at  the  April  Term, 
1824,  that  the  Grand  Jury  had  presented  any  Bill  of  In- 
dictment against  Benjamin  Cawood  for  murder,  in  open 
Court,  as  a  true  Bill,  but  on  the  contrary,  as  it  appears  that 
such  Bill  was  not  presented,  that  the  said  Benjamin  Ca* 
wood  cannot  be  considered  as  having  been  then  and  there 
indicted  of  the  said  crime. 

3.  That  the  defect  of  the  record  in  this  particular,  cannot 
be  supplied  by  resorting  to  the  paper  purporting  to  be  an 
Indictment  copied  into  the  record  by  the  Clerk,  nor  by  the 
endorsement  thereon. 

3.  That  the  subsequent  plea  of  not  guilty,  pleaded  by 
the  prisoner,  does  not  cure  the  defect  of  the  record. 

4.  That  the  prisoner,  Benjamin  Cawoodj  was,  at  the 
period  at  which  this  question  was  adjourned,  to  wit,  on  the 
15th  October,  1824,  entitled  to  a  discharge  from  his  im-' 
prisonment,  if  he  had  been  duly  examined  for  the  said  of- 
fence by  the  County  Court  of  Washington,  and  if  after  such 
examination,  and  commitment  thereupon,  and  before  the 
said  I5th  October,  1824,  two  Terms  of  the  Superior  Court 
of  Washington  had  been  actually  held,  unless  the  attendance 
of  the  witnesses  against  him  appear  to  have  been  prevented 
by  himself 

5.  and  6.  That  if  he  had  been  entitled  to  be  discharged 
from  his  imprisonment  as  aforesaid,  he  could  not  have  been 
arrested  for  the  same  crime,  unless  a  Bill  of  Indictment 
had  been  found  at  the  Superior  Court  of  Washington,  at 
the  third  Term  of  that  Court  actually  held:  but,  that  if  he 
has  not  actually  been  examined  by  the  Examining  Court  of 
Washington  county,  for  the  offence  set  forth  in  the  paper 
purporting  to  be  an  Indictment,  he  may  yet  he  arrested  and 
examined  for  the  said  offence,  but  not  otherwise. 

All  of  which  is  ordered  to  be  certified,  be. 

From  the  above  opinion  and  judgment.  Judges  Daniel 
and  Barbouvy  dissented,  and  the  latter  delivered  the  fol- 
lowing opinion: 

This  Case  involving  principles  of  great  importance  in 
the  administration  of  the  criminal  justice  of  the  country, 
and  there  being  a  majority  of  the  Court  of  a  different 
opinion  from  that  which  I  entertain,  I  feel  it  to  be  a  duty 
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which  I  owe  to  myself,  to  state  the  grounds  of  my  opinion. 
The  record  states,  that  Beryamin  Cawoody  who  stands  in- 
dicted for  murder,  was  led  to  the  bar,  in  custody  of  the  Jailor, 
and  thereof  arraigned  and  pleaded  not  guilty  to  the  Indict- 
meht;  and  that,  thereupon,  a  jury  was  empannelied  and 
sworn  in  the  Case:  this  is  stated  to  have  occurred  on  the  3d  of 
May,  1824;  the  jury  not  agreeing  in  their  verdict,  were  ad- 
journed from  day  to  day,  'till  the  8th  of  May>  when  by  reason 
of  the  adjournment  of  the  Court,  they  were  discharged. 
It  appears  from  the  record,  that  the  Court  on  the  1st  of 
May,  made  a  special  order,  directing  the  Sheriff  to  sum- 
mon jurors  in  a  dista^nt  part  of  the  county  from  the  prison- 
er's residence,  with  a  view  to  his  impartial  trial,  he  being 
accused  of  murder,  as  appears  fronfl  said  order;  that  at  the 
September  Term,  1824,  on  the  motion  of  the  prisoner,  the 
▼enue  was  changed  to  Wylhe;  that  on  the  26th  and  27th  of 
April,  being  previous  days  of  the  same  Term  at  which  the 

Jrisoner  was  arraigned,  and  pleaded  not  guilty,  the  Grqjid 
ury  made  several  presentments,  and  returned  several  In- 
dictments, specifying  them  particularly,  amongst  which,  the 
one  against  the  prisoner  is  not  included;  and  that  thereupon, 
having  nothing  further  to  present,  they  were  discharged. 
There  is  copied  into  the  record,  a  paper,  having  the  regu- 
lar form  of  an  Indictment  for  murder  against  the  prisoner, 
having  tipon  it  the  endorsement,  **A  ti-ue^lBUl;"  and  it 
appears  from  the  certificate  of  the  Clerk,  that  this  was  the 
precise  Indictment  upon  which,  on  the  3d  of  May,  1824, 
the  prisoner  was  arraigned,  to  which  he  pleaded  not  guilty, 
and  for  the  trial  of  the  issue  on  which  the  jury  was  em- 
pannelled;  but  it  does  not  appear  from  any  part  oi  the  re- 
cord, that  there  was  anyejitry  made^  that  this  Indictment 
had  been  presented  by  the  Grand  Jury,  as  **  A  true  Bill." 
One  of  the  material  questions  arising  upon  the  adjourned 
Case,  and  upon  which  there  i»  a  difference  of  opinion 
amongst  the  Judges,  is  this.  Is  there,  or  is  there  not  enough 
appearing  upon  the  record,  to  cure  the  amission,  to  enter 
upon  the  record,  that  this  Indictment  was  presented  by  the 
Grand  Jury,  as  "A  true  Bill?*'  lam  of  opinion  that  there 
is.  When  an  Indictment  is  preferred  to  a  Grand  Jury,  and 
they  endorse  upon  it  '*  A  true  Bill/'  according  to  4  Black- 
stone,  305,  **  the  Indictment  is  then  said  to  be  found,  and  the 
party  stands  indicted;*!  and  in  the  language  of  1  Chifty, 
219,  the  cndorseAient,  <<  A  true  Bril,  made  upon  the  Bill, 
becomes  a  part  of  the  Indictment,  and  renders  it  a  com*^- 
plete  accusation  against  the  prisoner.'' 


Digitized  by 


Google 


JUNE  TERM,  1826.  649 

A  Bill  of  Indictment,  then,  with  such  endorsement,  ren- 
dering the  accusation  complete  against  a  party,  and  there  be- 
ine  in  this  Case  an  Indictment,  with  such  endorsement,  it 
follows  that  the  accusation  is  complete  against  the  prisoner, 
unless  its  efficacy  be  destroyed  by  the  omission  to  make  the 
entry  aforesaid,  that  is,  that  it  was  returned  ''A  true  Bill." 
I  know  of  no  authority  which  requires  this  entry  neces- 
sarily to  be  made  upon  the  record.  It  is  conceded,  that  it  is 
the  common  practice  of  the  country,  and  that  it  is  a  safe 
and  convenient  practice;  but  the  question  is  here,  as  to  its 
necessity  ?  I  consider  such  an  entry,  as  a  mere  medium 
of  proof  that  the  Indictment  was  in  fact  found  by  the 
Grand  Jury;  and  that  its  sole  purpose  is  to  prevent  an 
Indictment  from  being  foisted  in  upon  a  Court,  and  that 
no  man  shall  be  put  to  answer  an  accusation,  which  is  not 
shewn  to  have  been  so  found.  That  this  is  its  only  purpose, 
is  manifest  from  the  consideration  before  stated,  that  the 
finding  of  the  Grand  Jury  renders  the  accusation  conl- 
plete.  Considering  it  in  this  view,  let  us  enquire,  if  there 
be  no  other  medium  of  proof,  equally  calculated  to  attain 
the  end  proposed.  It  is  not  supposed  by  any  one,  that  it 
is  necessary  to  spread  the  Indictment  in  extenso,  upon  the 
record.  Supposing  then,  the  entry  to  have  been  made,  in 
the  most  formal  manner  in  which  it  is  ever  done,  it  would 
be,  that  the  Grand  Jury  had  presented  to  the  Court  an  In- 
dictment against  the  prisoner  **  A  true  Bill."  This  would 
only  prove,  that  an  indictment  for  rnurder  had  been  pre- 
sented*^  but  it  woolu  not  prove  that  the  paper  copied  into 
the  record*  was  that  Indictment;  this  we  must  take  upon 
the  ipse  dixit  of  the  Clerk;  nor  would  it  prove,  when^ 
where,  or  upon  whom  the  murder  was  committed.  These 
things  we  must  derive  from  the  Indictment  itself. 

If  then,  the  only  proof  afforded  by  the  entry  required, 
would  be,  that  an  Indictment  for  murder  was  found  against 
the  prisoner,  it  seems  to  me  that  there  is  enopgh  appear- 
ing upon  this  record  to  prove  the  same  thing.  I  will  not 
dwell  upon  minor  circumstances,  such  as  that  the  Judge, 
on  the  1st  of  May,  made  a  special  order  for  a  jury,  for  the 
trial  of  the  prisoner  accused  of  mui'der;  though  in  legsi 
propriety  he  could  not,  after  passing  an  Examining  Court, 
be  said  to  be  accusedy  until  he  was  indicted ;  the  adjourn- 
ment also  of  the  Case  to  this  Court,  with  the  assent  of  the 
prisoner,  though  until  he  was  indicted,  there  was  no  accu- 
sation depending  in  the  Superior  Court,  which  ooiild  be  ad* 
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journed.  Passing  those  by  without  further  remark,  I  come 
to  that  which  I  consider  in  efifect,  as  altogether  equivalent 
to  the  entry  required.  The  record  states  that  the  prisoner 
who  stands  indicted  for  murder,  was  thereof  arraigned^ 
and  pleaded  not  guilty  to  the  Indictment ;  this  is  an  entry 
upon  the  Order-book  of  the  Court,  and  therefore  has  its 
sanction.  But  the  prisoner  could  not  be  indicted  unless 
the  Grand  Jury  has  found  the  Bill  true;  and  he  could  not 
be  arraigned,  nor  plead  to  an  Indictment,  unless  there  was 
one  to  be  arraigned  upon  and  to  plead  to.  When,  then, 
the  Court  has.  in  its  own  tjrder,  said  that  the  prisoner  stood 
indicted,  which  could  not  be,  without  the  necessary  find- 
ing by  the  jury,  this  order  is  equivalent  to  a  declaration 
that  it  was  so  found;  and  there  is,  therefore,  no  danger  of 
an  Indictment  having  been  surreptitiously  imposed  upon 
it;  and  when  the  prisoner  has  been  arraigned,  which  could 
not  be,  without  the  Indictment  having  been  read  to  him, 
and  when  he  has  pleaded  not  guilty  to  that  Indictment,  he 
has  admitted  that  there  was  an  Indictment  properly  fbund, 
inasmuch  as  finding  is  of  its  essence;  and  there  is,  therefore, 
no  danger,  that  he  may  have  been  put  upon  his  trial,  with- 
out  a  legal  accusation  against  him.  And  thus  all  the  proof 
which. could  have  been  derived  from  the  entry  required, 
that  is,  that  the  Bill  was  found  a  true  one,  is  aflforded  by  other 
entries  upon  the  record,  in  effect  proving  the  same.  As  to 
the  identity  of  the  Indictment,  with  reference  to  the  one 
found  by  the  Grand  Jury,  it  has  already  been  shewn,  that 
had  the  usual  formal  entry  been  made,  we  should  yet  have 
had  no  other  relFance  but  the  fidelity  of  the  Clerk;  and  it 
appears  from  his  certificate,  that  the  Indictment  copied  in- 
to this  record,  was  the  one  on  which  the  prisoner  was  ar* 
raigned,  and  to  which  he  pleaded.  It  has  been  said,  that 
it  no  where  appears  when  the  prisoner  was  indicted.  I 
think  that  it  does,  in  effect,  appear  upon  the  record. 
We  know  that  whensoever  a  prisoner  is  indicted,  he  is  of 
course  by  Law  to  be  put  upon  his  trial,  at  the  same  Term, 
unlcfss  there  be  some  cause  for  the  continuance  o(  the  Case. 
And  when  such  a  continuance  takes  place,  the  record  shews 
it!  Now,  the  record  in  this  Case,  which  professes  to  be  a 
full  one,  and  which  we  are  to  take  as  such,  shews  no  con- 
tinuance; and  as  where  there  is  none,  the  trial  is  to  be  at 
the  same  Term  with  the  Indictment  found;  and  as  the  ar- 
raignment, plea,  and  swearing  of  the  jury,  were  in  May, 
1824,  the  result  is,  that  at  that  Term  the  Indictment  was 
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found.  It  has  beeii  contended,  however,  that  the  record, 
by  stating  certain  Indictments  to  have  been  found,  and  that 
the  jury  having  nothing  further  to  present,  were  discharg- 
ed, negatives  the  idea  of  finding  this  Indictnient  at  that 
Term.  I  think  not.  It  shews  certain  things  to  have  been 
done;  and  it  shews,  that  at  the  time  of  their  discharge,  they 
had  nothing  else  to  dot  but  this  is  not  at  all  incompatible 
with  the  idea  of  their  having  found  anpther  Bill,  which  the 
Clerk  omitted  to  enter.  As  to  the  effect  of  the  arraign- 
ment, and  plea,  there  is  an  authority  in  1  Chilty^  285, 
which  seems  to  me  to  have  a  strong  bearing.     It  is  said, 

.    that  the  total  want  of  arraignment  is  ground  for  reversing 
judgment,  after  attainder;  and  yet,  that  if  it  be  stated  in 

,  the  record  that  the  Defendant  had  oyer  of  the  Indictment, 
it  shall-  be  intended  that  he  was  arraigned  formally  upon  it; 
now,  it  is  surely  as  strong,  nay  a  stronger,  intendment,  to 
infer  arraignment  from  oyer  of  the  Indictment,  than  it  is 
from  actual  arraignment,  which  implies  that  the  Indict- 
ment was  read,  and  from  a  plea  to  that  Indictment,  to  infer 
that  there  was  one;  and  one,  too,  which  had  been  regularly 
found;  as  otherwise  he  could  not  be  arraigned,  or  put  upon 
his  trial. 

Upon  the  whole  view  of  this  question,  I  am  therefore  of 
opinion,  that  there  is  proof  enough  in  this  record  to  shew, 
that  the  Indictment  was  legally  found  against  the  prisoner^ 
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Elizabeth  Selden,  Widow,  Cart  Sblden,  and 
James  Selden,  two  of  the  Sons  of  Miles  Sel- 
DEN,  the  Elder,  dec'd. 

V. 

John  Coalter,  John  Adams,  and  Samuel  G. 
Adams,  Execntors  of  Richard  Adams,  dec'd.^ 

Got  Statate  of  WUIt  was  harrowed  from  the  Statute  99  Charkt  t,  (vkh  one 
^  exoeption.  whieh  dispenses  with  the  attestation  of  witnesses,  where  the  Will 
is  altogether  wriuen  by  the  TesUtor,)  and  therefore  the  decision  in  Lemoyne 
▼.  Stanley^  that  the  name  of  the  Testator  appearing  either  at  the  cwnmetice^ 
mefU,  or  in  the  mar^n,  or  at  the  foot,  is  a  suflSeient  mJ^tw^  of  the  Will, 
OQght  to  he  the  rale  lo  the  construction  of  our  Statute. 

But,  if  the  testamentary  paper  be  not  mbtcribed  by  the  Testator,  and  on  the 
fiHse  of  it  there  appears  an  intention  on  the  part  of  the  Testator  to  make 
some  other  devises,  or  to  do  some  other  act  which  is  not  done,  it  will  be  cod* 
sidered  as  wanting  that  character  of  ^na&'fy.  and  \>\9X  ctmchuroenen  of  irUat' 
Uorit  which  are  requisite  to  make  It  a  WiU^  and  it  oog^t  not  to  be  admitted 
to  probat  as  such. 

Such  ehxurostanoes  as  the  following,  viz:  A  statement  that  a  list  of  debts  shall 
accompany  the  paper,  and  none  such  being  found  {  a  statement  that  bis  debts 
are  to  be  paid  out  of  funds  hereafter  appropriated,  and  there  is  bo  such  ap* 

S>ropriation  $  an  intention  expressed  to  appoint  an  Executor,  which  is  not 
one ;  the  interlineatioo  of  certain  bequests,  and  the  under-scoring  of  otherSp 
without  erasing  them,  thereby  shewing  a  suspended  intention  as  to  those  be- 
quests, either  of  strikiii^  them  out,  or  not,  as  circumstances  hereafter  may 
require ;  the  omission  ofthe  date ;  the  want  of  an  usual  conclusion,  and  break* 
log  off  abruptly,  &c.  &c  are  such  as  tend  to  shew  that  It  is  n9t  completedt  or 
that  the  Tesutor,  (having  had  full  time  to  conclude  it,  not  having  been  ar- 
rested by  sickness  or  death,)  has  cAandoned  his  original  intention  t  and  that 
it  is  therefore  No  Wiu.. 


*  It  was  not  intended,  originally,  to  publish  a  report  of  this  Case.  The  Plain* 
tiffs  had  appealed  from  the  decisioo  to  the  Court  of  Appeals,  and  it  was  sop- 
posed  that  the  judgment  of  that  Tribunal  would  be  reported  ;  but  in  18S1,  the 
appeal  was  dismissed,  the  Plaintiffs,  either  fironi  a  change  in  the  value  of  tho 

Rroperty,  or  from  some  other  cause,  abandoning  the  pursuit.  Some  of  the 
•lends  of  tlie  Reporter,  then  requested  that  he  would  publish  the  opinions  of 
the  General  Court.  As  the  Case  is  very  important,  and  the  Judges  took  a  full 
view  of  the  subject,  he  has  complied  with  thehr  wishes. 
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This  was  a  motion  made  on  behalf  of  the  Plaintiffs,  who 
were  devisees  named  in  a  testamentary  paper  of  Mil^  Sel' 
derif  sen.  of  Tree-hilly  in  Henrico  county,  to  admit  to  pro- 
bat  the  said  paper,  and  also  a  schedule,  likewise  in  his 
band-writing,  either  as  a  substantive  Will,  or  as  a  part  of, 
or  Codicil  to,  the  Will  of  the  said  MilesSeldeny  sen.  already- 
recorded  in  this  Court. 

The  papers  which  were  offered  for  probat,  were  in  the 
following  words,  and  figures: 

**I,  Miles  Selden^  of  the  county  of  Henrico,  being  in 
the  full  enjoyment  of  those  -mental  faculties  which  it  has 

f>Ieased  my  Creator  to  endow  me  with,  do  declare  this  my 
ast  Will,  and  bequest: 

"  Imprimis,  I  recommend  my  sole  to  the  Author  of  my 
existance,  relying  on  his  mercy  and  forgiveness  for  the 
many  transgressions  ae^ainst  his  Divine  precepts. 

"  2.  I  direct  my  executors  hereafter  named  to  discharge 
all  my  just  debts,  [*a  list  of  which  will  be  found  together 
with  this  instrument,]  as  soon  as  they  can  accomplish  that 
desirable  object  out  of  the  funds  hereafter  appropriated  for 
that  purpose,  that  as  I  Hved  so  I  may  die  just  in  alt  my . 
dealings  towards  men. 

*'  3.  I  give  to  my  son  Joseph  Selden  my  farm  called 
Mill-Farm  together  with  all  the  stock  of  cattle,  hogs,  sheep 
and  mules  thereon,  together  with  the  farming  utensils,  also 
the  following  slaves  to  wit,  Tenah^  Moll  and  child,  JudCj 
LewiSj  Morriss  and  Nelson^  '^^ff^  [tA%rf,]  and  their  brother 
Sam,.[f  Billy  y  Lit  lie  Saniy  and  Old  Sam]  also  Old  Sam 
to  him,  and  his  heirs  forever. 

"4.  I  give  to  my  son  fVilliam  Selden  my  Fairfield 
farm  containing  315  acres  by  a  survey,  with  the  following 
slaves  to  wit,  Patty  and  her  4  children,  Sally  and  her  4 
children,  Wlsham^  Daniel  and  John  sons  of  Nellyy] 
[XOeorge^  Edmun^  Tom]  (sons  of  Milly)  together  with  all 
the  stock  and  plantation  utensils,  thereto  appertaining  to 
him  and  his  heirs  forever. 


*  This  it  an  interlineation.  See  Mr.  LdgKs  affidavit  at  tQ  all  the  interlioe- 
atiODS  aod  eraturf«. 

t  The  name  "  JVfe/,"  is  erased  by  rannini;  marks  through  it  with  Ihe  pen, 
and  the  names  **  B»/^,  liuk  Sam^  and  Old  5am,"  are  interlined,  withoat 
erasing  the  two  Scans  m  the  line. 

t  The  names  •*  G«or§v,  Bdrnun^  TTwn,*  are  underscored :  and  the  oamet 
•*  iiAam,  JDomd;  and  John^  aons  of  Jfeily**  kueriindd. 
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{*  5.  "I  give  to  my  son  James  Selden  the  farm  on  which 
I  live  called  Tree-Hill  containing  408  also  the  land  I  pur- 
chased of  P.  Y.  called  DuvaPs  containing  853  acres,  also 
the  following  slaves  to  wit,  [^Old'\  Betty ^  FlorOj  Chracty 
Louisa  Betty ^  Emanuel^  David^  Tom,  Miller  (children  of 
the  first  named  Betty)  \yNed'\  and  CharleSy  and  Claibom-^ 
the  stock  of  hogs  and  sheep  with  his  choice  of  six  cows 
and  six  work  oxen — with  the  ox-waggon,  also  the  waggoa 
and  team  of  mules  generally  worked  by  Charles^  upon  the 
express  condition  that  he  maintain  his  mother,  and  keep 
up  a  carriage  and  horses  for  her  accomodation  during  her 
life,  and  that  she  make  choice  of  any  room  in  the  Tree^Hill 
house  for  her  chamber,  and  upon  this  further  condition  that 
he  pay  into  the*hands  of  his  brother  Cary  Selden  fifteett 
hundred  pounds  by  instalments  of  £300  for  five  years,  the 
paiments  to  commence  one  year  after  my  death. 

<*  6.  I  give  to  my  son  Cary  Selden  over  and  above  the 
fifteen  hundred  pounds  directed  to  be  paid  him  by  JatneSf 
the  following  negroes  in  addition  to  those  formerly  given 
him,  to  wit,  George^  Edmund  and  Tom  (sons  of  Milly^) 
Nathan  and  his  wife  Jenny  and  their  increase  to  him  and 
his  heirs  forever,  t 

"  7.  Having  given  to  my  son  Miles  Selden  before  his 
marriage  as  much  as  I  now  give  to  the  rest  of  my  children 
and  being  blessed  as  he  is  with  an  ample  fortune,  and  a 
lovely  family,  I  have  nothing  to  add  but  my  cordial  wishes 
for  his  happiness  and  prosperity." 

This  paper  stopped  here:  there  is  no  date^  nor  the  sub* 
scription  of  the  said  Miles  Selden^ 

The  schedule  is  in  the  following  words: 

^^  A  list  of  property  appropriated  to  the  paiment  of  debts^ 
to  wit: 

Ohio  lands,  say  2266i,       -         .      j$  2,266 

Powhatan  land,    200  -         -         1,000 

Crop  at  Tree-Hill,      -        -         .         3,000 

Negroes-Joe,  .        -        -  350 

Phill,        .        .         .  350 

Sam,         -        -        -/        350 

Carried  forward,  j57,316 


•  The  word  «•  O^'*  ^nd  the  Dime  «  JVeJ,»»  bteriined. 
t  S^  BIr.  Ldgh*%fssivdLtMt  as  to  the  0th  and  7th  clanieB. 


Digitized  by 


Google 


] 


556  APPENDIX. 

Brought  forward,         jf7,316 
Toney,  Hannah,  and  three 

children,      -        -  900 

Will  and  Jenny,         -  500 

Nelly  and  two  children,  500 
Sally  and  two  children^  400 
Mary,       -        -        -  350 

Old  Charles,      -        -  200 

Old  Quay,         -        -  200 

— —     10,266 
Dick  and  his  Mule  team,        -        -        -  1,000 

Horses^  Ac— Superior,  -        -        -  2,000 

Half  the «.  H'y,       -        .  500 

Virginia,  -         -       *-  500 

Old  mare,         -         -         .  500 

S.  Eagle  mare,  -        •  500 

Robin  Filly,     ...  300 


$  15,266.*' 

This  list,  also,  has-  no  date  nor  subscription. 

James  Selden,  one  of  the  Plaintiffs,  made  an  affidavit, 

that  he  found  the  first,  or  testamentary  paper,  in  a  desk, 

in  which  his  father  usually  kept  his  valuable  papers,  in  the 

J  ear  1817,  and  in  the  same  desk,  found  the  schedule  in 
fay  or  June,  1818:  that  he  had  never  heard  of  either  of 
them  before  they  were  so  found. 

The  first  evidence  produced  by  the  Plaintifis,  was  as  to 
the  hand-writing. 

Benjamin  TV.  Leigh  deposed y  that  he  was  well  acquaint- 
ed with  the  hand-writing  of  Miles  Seldefif  sen.  and  that  be 
verily  believed  that  both  of  the  papers  now  produced,  were 
wholly  in  the  proper  hand-writing  of  the  said  Selden:  that 
-  the  said  testamentary  paper  was  put  into  his  handr  by 
James  Selden^  in  September,  1817,  being  folded  in  a  small 
fold,  not  torn  or  blotted^  (except  the  erasures,)  and  re- 
turned to  him  shortly  after.  On  inspection,  he  believed 
that  the  6th  and  7th  clauses,  and  the  interlineations  in  the 
preceding  clauses,  were  written  with  a  different  pen  and 
luk  from  those  with  which  the  body  of  the  first  five  clauses 
were  written;  and  hence  he  was  induced  to  believe  that  the 
said  6th  and  7th  clauses,  and  the  said  interlineations  were 
written  at  a  different  time  from  the  body  of  the  five  first 
clauses,  alU)ough  the  variance  between. them  was  slight. 
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fVilliam  Mayo^  William  H.  Macon  and  Harry  Heth 
also  deposed)  that  they  were  well  acquainted  with  the  hand- 
writing of  the  said  Miles  *Seldenf  and  that  they  verily  be- 
lieved that  both  of  the  papers  were  wholly  written  in  his 
hand-writing. 

The  following  documents  and  facts  w^re  also  given  in 
evidence  by  the  Plaintiffs. 

1.  A  Will  of  the  said  Jtfil^  Selden^  sen.  bearing  date 
the  10th  May,  1800,  which  was  altogether  written  by  him, 
and  subscribed  and  sealed  by  him.  By  this  Will,  he  di- 
rects his  just  debts  to  be  paid  out  of  his  growing  crops,  and 
the  stocks  upon  the  plantation  where  he  lived;  and  adds, 
that  he  hopes  those  funds  will  be  sufficient  for  the  purpose, 
except  the  money  due  for  the  land,  whereon  his  son  Afiles 
resided,  for  the  payment  of  which,  he  appropriated  two 
money  bonds,  a  tobacco  debt,  and  the  third  of  a  tract  of 
land  in  Powhatan,  and  says  that  Miles  must  pay  the  balance, 
as  it  would  not  be  in  his  power  to  do  as  much  for  the  rest 
of  his  children,  as  he  had  done  for  him.  He  then  devises 
a  female  servant  to  his  wife,  with  his  chariot  and  horses, 
and  such  driver  as  she  might  choose:  To  his  daughter  Pal* 
sy,  two  negro  girls:  And  devises  the  rest  of  his  estate,  real 
and  personal,  to  be  sold,  and  the  money  to  be  divided  in 
equal  proportions  among  his  wife  and  his  sons  •^rmistead, 
Cary^  Joseph,  fVilliam  and  James,  and  his  daughter  Pat' 
sy:  He  appointed  his  brother  Joseph  and  his  wife,  guar- 
dians of  his  children,  and  his  brothers  Joseph  ^t\A  Na^ 
ihaniel^  and  his  son  Miles  Selden,  jun.  his  Executors. 

This  Will  was  proved  in  the  General  Court,  and  admit- 
ted to  record,  (shortly  after  the  death  of  the  Testator,)  on 
the  13th  June,  1811;  and  Miles  Selden,  jun.  alone  qualified 
as  Executor,  Joseph  the  brother  being  dead,  and  Nathan^ 
,  iel  refusing. 

2.  Previous  to  the  date  of  the  said  Will,  Miles  Selden, 
sen.  had  purchased  from  fVilliam  Savage^  the  tract  of 
land  called  Fairfield,  for  five  thousand  dollars,  for  the  bene- 
fit of  his  son  Miles:  The  deed  bears  date  21st  April,  1800, 
and  is  executed  to  Miles  Selden,  sen.  This  is  the  tract 
for  the  payment  of  which,  the  Will  provides  funds. 

3.  At  the  date  of  the  said  Will,  the  Testator  Miles  Sel- 
detif  was  seised  of  the  estates  called  Tree-Hilly  MiW-Farm^ 
and  DuvaPs.  On  the  second  of  May,  1802,  he  purchased 
of  David  M.  ttandolph,  the  estate  called  fVoods-^Farm, 
kept  it  about  two  years,  and  then  exchanged  it  with  his  son 
Miles  for  the  Fairfield  estate. 
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4.  In  the  year  1806,  Joseph  Selden  the  brother,  died, 
and  amongst  other  things,  devised  to  Mi/es  Selden^  sen- 
25  slaves,  to  wit;  Judy,  Mary^  David,  Manuel,  Maria 
and  child,  Tenah,  Moll,  Jude,  Lewik,  Morriss,  Nelson^ 
Nelly,  hham,  Daniel,  John,  Phyllis,  Alice,  and  two 
children,  Reuben,  Dick,  Bill,  Edmund  and  Joe. 

5.  Jirmislead  Selden,  the  son,  died  in  1801  without  is- 
sue. Patsy  Selden,  the  daughter,  intermarried  with  Wf/- 
liam  H,  Roane  in  1809,  and  died  without  issue  in  1810. 

The  foMpwing  testimony  was  also  introduced  by  the 
Plaintiffs. 

William  H,  Roane  deposed,  that  he  had  frequent  con- 
versations with  Col.  Selden,  relative  to  his  affairs  after  his 
own  intermarriage.  The  last  conversation  was  not  earlier 
than  April,  1811,  a  few  weeks  before  his  death.  The  par- 
ticulars of  this  last  conversation  are  distinctly  remembered, 
and  all  of  the  conversations  were  calculated  to  leave  the 
same  impressions  with  the  last.  He  informed  the  depo- 
nent in  the  most  solemn  and  confidentiaf  manner,  that  he 
should  leave  the  Mill-Farm  tract  of  land  to  his  son  Joseph; 
the  Fairfield  tract  of  land  to  his  son  William;  and  that  in 
consideration  of  his  son  James  being  his  youngest  child, 
and  most  likely  to  remain  with  his  mother,  who  had  a  par- 
tiality for  Tree-Hill,  and  also  of  his  not  having  received  an 
education  calculated  to  make  him  a  professional  man,  and 
of  his  having  brought  him  up  to  the  farming  business,  he 
should  leave  him  the  estate  Tree-Hill,  whereon  he  then  re- 
sided^ making  it  a  condition,  that  Mrs.  Selden  his  wife, 
should  during  her  life,  have  a  home  and  adequate  support 
on  said  estate.  He  said  his  son  Miles  was  amply  provided 
for.  The  deponent  does  not  recollect  what  was  said  as  to 
a  provision  for  Cary,  although  his  name  was  frequently 
mentioned  during  the  conversation,  as  he  had  occasioned 
him  great  uneasiness  about  a  debt  to  which  he  was  security 
fdr  him,  and  expressed  a  great  desire  to  see  him  respect- 
ing it. 

Col.  Selden  laboured  under  a  bowel  complaint  for  two 

years  before  his  death,  but  was  able  to  ride  out  about  his 

'farm,  and  it  was  during  a  ride  that  this  conversation  took 

place:  during  the  last  two  or  three  weeks  of  his  life,  he 

•was  confined  to  his  bed. 

Beinglnterrogated  by  the  Plaintiffs,  he  said  that  the  fol- 
lowing slaves,  Tenah,  Moll,  Isham,  Daniel  and  Dick, 
were  acquired  by  the  said  JMRles  Selden,  under  the  Will 
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of  his  brother  Joseph^  and  that  he  had  no  other  negroes  of 
those  names.  He  also  said,  that  the  familj^  of  Col.  Sdden 
removed  from  Tree-Hidl  in  1814;  that  amongst  the  furni- 
ture removed,  was  a  desk  in  which  Col.  Seiden  kept  his 
valuable  papers:  that  the  Plaintiff,  James  Seiden^  znA  the 
Defendant)  William  Seiden^  are  men  of  good  character. 

Being  interrogated  by  the  Defendants,  he  said  that  he 
recollected  the  sale  of  two  negroes,  Johuy  a  house  servant^ 
and  yiolet  his  mother,  and  a  horse  called  Wrangler ^  about 
two  or  three  years  before  Col.  Selden*s  death. 

Muslin  Talman  deposed,  that  about  twelve  or  eighteen 
months  before  the  death  of  Miles  Seiden^  sen.  he  shewed 
the  deponent  a  place  on  a  small  piece  of  land  of  about  68 
acres,  which  he  had  purchased  oi  John  Turpin^  adjoining 
the  Mill-Farm  tract,  on  which  he  said  he  intendetl  to  build 
a  house  for  his  son  Joseph.  The  deponent  remarked  that 
he  thought  the  said  Seiden  intended  to  give  the  Mill  Farm 
to  his  son  Joseph^  and  the  said  Seiden  replied,  I  do  intend 
to  give  him  the  Mill-Farm^  but  I  purchased  this  small  piece 
because  it  has  a  good  spring  on  it. 

About  a  week  or  ten  days  before  the  death  of  Col.  SeU 
£/e72,  he  sent  for  the  deponent,  and  requested  him  to  pur- 
chase for  him  a  small  piece  of  land  adjoining  the  Mill-Farm 
belonging  to  a  coloured  man,  assigning  as  a  reason,  that  he 
.  did  not  wish  the  family  of  that  person  to  be  so  near  his  son 
Joseph. 

William  Mayo  frequently  heard  Miles  Seiden^  sen. 
say,  that  he  intended  his  Mill-Farm  estate  for  his  son  Jo- 
seph ;  his  Fairfield  estate  for  his  son  William  ;  and  his 
Tree-Hill  estate  for  his  son  James :  that  he  had  previously 
given  his  son  Joseph  a  freehold  in  the  piece  of  land  pur- 
chased of  Turpiny  near  the  Mill-Farm :  that  he  had  not 
given  his  son  James  as  good  an  education  as  the  rest,  but 
he  had  a  turn  for  farming;  was  his  youngest  son,  and  would 
live  longer  with  his  mother  than  the  others.  These  were 
the  reasons  he  assigned  for  giving  that  estate  to  him.  James 
was  about  seventeen  or  eighteen  years  old  at  the  time  of  his 
father's  death. 

The  deponent  was  frequently  with  Miles  Seiden^  sen. 
during  his  last  illness,  that  is,  between  the  30th  April,  and 
18th  May,  1811,  when  he  died.  During  that  period,  he 
does  not  recollect  to  have  had  any  conversation  with  him 
about  the  disposition  of  his  estate,  as  he  appeared  to  be  un- 
der great  uneasiness,  and  his  mind  ,much  depressed  about 
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a  debt  of  his  son  Caty^  to  which  fie  was  security:  the  de» 
ponent  thinks  he  was  worn  down  by  that  debt,  as  the  At* 
torney  for  the  United  States  was  very  urgent  that  he  should 
giro  a  deed^of  trust  to  secure  it.  The  said  Miles  Seldetiy  . 
about  ten  days  before  his  death,  seemed  conscious  of  his 
approaching  end,  but  previous  thereto,  he  had  generally 
been  sanguine  in  his  expectations  of  recovery.  The  depo- 
nent does  not  recollect  whether  the  said  Miles  Selden, 
during  the  above  conversations,  mentioned  that  be  had 
madej  or  would  makCj  a  Will  to  the  effect  aforesaid,  but 
the  conversations  he  thinks,  were  as  applicable  to  the  one 
of  those  ideas  as  the  other.  The  dates  of  these  conversa* 
tions  are  not  precisely  recollected,  but  they  begun  probably 
four  years,  and  reached  down  to  within  a  few  months  be- 
fore his  death.  The  deponent  thinks  that  the  said  Miles 
Selden  would  not,  after  the  30th  April,  1811,  have  been 
able  to  have  written  the  papers  now  offered  for  probat: 
that  James  Selden  lived  with  his  father  at  Tree-Hill  for 
two  or  three  years  before  his  death;  that  he  lived  in  Prince 
George  the  first  year  after  his  brother  Miles  died,  (which 
was  in  1814,)  went  to  Ohio  in  the  summer  of  1815,  and 
lived  in  Richmond  until  the  spring  of  1817,  since  which 
he  has  lived  on  the  estates  of  his  deceased  brother,  and 
uncle  Nathaniel;  that  there  is  a  scrutoire  in  Mrs.  Selden^s 
chamber  which  belonged  to  her  husband,  but  the  deponent 
does  not  know  to  what  use  it  was  applied  by  him. 

The  deponent  says  that  Col.  Selden  had  a  negro  man 
named  Dick^  who  was  purchased  by  Mr.  Pulton  from 
Miles  Seldeny  jun.  the  executor,  after  his  father's  death. 
The  deponent  says  he  is  well  acquainted  with  the  witness, 
Susanna  Hawes,  that  she  is  a  person  of  good  credit,  and 
as  worthy  of  being  believed  as  any  other  person. 

Susanna  Hawes  deposed,  that  about  a  week  before  Miles 
Selden^  sen.  died,  he  said  he  should  give  \.oJames\i\B  Tree^ 
Hill  estate,  because  he  had  not  given  him  as  good  an  edu 
cation  as  the  others,  and  he  hoped  James  would  soon  be 
able  to-  take  charge  of  Tree-Hili^  and  relieve  him  from  a 
good  deal  of  trouble.  He  then  added,  that  he  should  give 
his  son  William  his  Fairfield  estate,  and  his  son  Joseph 
his  MiU^Farm  estate.  In  the  said  conversation,  he  re- 
marked that  he  had  given  to  his  son  Miles  all  he  intended 
to  give  him,  and  should  give  his  son  Cary  very  little,  if 
any  more.  He  said  nothing  of  what  he  should  give  his 
wife,  nor  any  thing  about  his  personal  estate,  nor  whether 
he  had  made  a  Will  or  not. 
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'  That  the  ^M  Miles  Selden^  sen.  received  from  his  bro- 
ther JosqpK^s  estate,  twenty-five  negroes,  of  whom  Moll^ 
Danielj  Dicky  and  T^nah  Were  part,  and  he  had  no  other 
negroes  of  those  names:  also,  Isham  and  Jokriy  but  he  had 
a  negro  man  named  John  of  his  own  some  time  before^ 
That  he  had  two  negroes  ^y  the  name  of  Sanij  one  a  young 
man  not  quite  grown,  and  the  other  an  old  nwin,  frequently 
Called  Shoe-sole.  Sam,  That  he  owned  at  his  death  a  ne- 
gro man  by  the  name  of  Claiborney  who  was  the  husband 
of  Sally,  his  cook,  who  had  two  children:  also,  Hannah^ 
who  had  four  or  five  children;  but  th^se  did  not  come  from 
his  brother's  estate.  He  had  a  negro  woman  Nelly ^  who 
had  four  children,  to  wit:  Isham,  Daniel,  John,  and  a  girl, 
y  who  all  came  from  Joseph^s  estate,  and  Nelly  had  another 
child  afterwards.  He  also  had  a  negro  named  Billy  from 
that  estate.  She  does  not  recollect  Morris,  but  he  might 
have  been  on  the  Fairfield  estate,  and  she  did  not  know 
the  negroes  there.  That  he  sold  Moll  and  her  children, 
and  also  two  of  his  own,  by  the  name  of  Violet  and  John, 
which  sales  were  a  year  or  more  prior  to  the  above  conver- 
sation. That  he  had  another  slave  named  Sally^  who  lived 
at  the  Mill-Farm  and  had  two  or  three  children;  that  be 
*had  another  negro  woman  named  Moll,  besides  her  above 
mentioned,  who  was  a  scullion  in  the  kitchen. 

That  Miles  Selden,  jun.  lived  in  Prince  George,  and 
Nathaniel,  the  brother,  in  Henrico:  the  former  arrived  at 
TVee-Hill  a  short  time  before  his  father  died ;  both  were  with 
him  when  he  died,  and  the  former  remained  several  days, 
and  was  there  frequently  afterwards:  That  Miles  Selden, 
jun.  had  six  children  whfen  his  father  died. 

Edmund  Barker  deposed,  that  he  delivered  to  Miles 
Selden,  sen.  the  negroes  devised  him  by  his  brother  Joseph, 
and  among  them  were  Joe,  Jude,  daughter  of  Tenah,  Dicky 
Edmund,  Billy,  Reuben,  Davy,  Isham,  Tenah  and  her 
childreh,  ^lice,  Daniel,  Molly  and  children,  little  Molly 
child  of  Tenah;  that  Edmufid  was  the  son  of  old  Jude, 
and  died  withrn  twelve  or  eighteen  months  after  he  was 
delivered  to  him;  that  Dick  now  belongs  to  Mr.  Fulton. 

The  Plain tiflfs  farther  gave  in  evidence  a  deed  of  bargain 
and  sale,  executed  by  Miles  Selden,  jun.  executor  of  Miles 
Selden^  sen.  to  Richard  Jldams,  (the  Testator  of  two  of 
the  Defendants,)  bearing  date  the»  11th  June,  1813,  by 
which  he  conveyed  to  the  said  ^dams,  for  the  considera- 
tion of  twenty  thousand  dollars,  the  estate  called  Tree^Hillf 
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with  general  warranty.  This  deed  was  dcrfy  recorded. 
Also,  a  deed  of  bargain  and  sale,  executed  by  the  said  Miles 
Selden  as  executor  of  his  father,  and  in  his  own  right,  and 
by  others  to  John  Coulter^  (the  other  Defendant,)  bearing 
date  the  4th  April,  1-612,  by  which  the  grantors  conveyed 
to  the  said  Coaller^  for  the  consideration  of  6666  dollars, 
a  part  of  the  tract  of  land  called  Fairjield^  containing  315 
acres,  with  general  warranty,  as  to  the  said  Miles  Setdenm 

The  Defendants  then  gave  in  evidence  that  Miles  Stl- 
deny  sen.  was  reaped  in  the  old  General  Court  office,  which 
was  the  school  in  which  the  County  Court  Clerks  were 
generally  educated;  that  be  was  afterwards  appointed  Clerk 
of  Henrico  county,  and  officiated  in  that  character  several 
years;  that  he  was  a  man  of  good  education,  well  acquaint- 
ed with  business  generally;  that  he  represented  the  county 
of  Henrico  in  the  General  Assembly  for  many  years,  and 
was  likewise  for  many  years  presiding  Magistrate  of  the 
said  county. 

The  Defendants  also  gave  in  evidence  a  deed  of  trust 
executed  by  Miles  Selden^  sen.  to  David  Bullock  and 
Thomas  Norvell^  bearing  date  the  6th  February,  1811,  to 
secure,  the  payment  of  g3833  acknowledged  to  be  due  to 
Frederick  Harris^  and  payable  one  year  thereafter.  This 
deed  conveyed  to  the  trustees  315  acres  of  the  Fairfield 
tract,  ^and  the  following  slaves:  iVaMan,  aged  24  years, 
and  his  wife  Jenny ^  19  years  old,  and  her  child  18  months 
fi\d\  Nelly y  about  36,  and  her  four  children,  to  wit:  Isham, 
about  16,  Daniely  about  14,  t/oAn,  about  12,  and  her  only 
daughter  about  8  or  IO4  Ned^  a  nwin  about  20  years  old, 
and  LewiSy  16.  This  debt  was  paid  off  afterwards  by 
Coulter y  and  Bullock  ]oined  in  the  deed  to  Coaller. 

Also,  another  deed  of  trust  executed  by  the  said  Miles 
Seldenj  sen.  to  George  Hay^  bearing  date  the  30th  April, 
1811,  to  secure  the  payment  of  8  9184  with  interest  from 
the  15th  December,  1808,  acknowledged  to  be 'due  by 
judgment,  to  the  United  States,  from  the  said  Selden  as 
surety  for  his  son  Cary.  This  deed  conveyed  to  the  trus- 
tee the  tracts  of  land  called  Tree-Hilly  and  Duval%  and 
the  following  slaves:  Toney  and  his  wife  Hannah,  and 
Frankey^  Jinihonyy  Frederieky  and  Milley^  children  of 
the  said   Toney  and  Hannah\  Sam^   Toney^s  brother; 

Mary  and  ^  her  child;   fVill  and  his  wife  Jeriny; 

Sally  and  her  children  Nancy  and  John;  Fhill,  Joe,  Mil- 
ly  aud  her  children  OeorgSi  Edmund^  Thm,  Charles  and 
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Giles;  Betty  and  her  children,  to  wit: ■     '    "  ■         ; 

Grace  and  her  child  Flora,  and  her  two  children,  to  wit: 

■       and  Louisa,  Billy y'Taff,  Emanuel,  Sam,  Davy, 

Miller,  and  Tom,  and  all  the  future  increase  of  the  females. 

The  Defendants  further  offered  the  evidence  of  the  fol- 
lowing witnesses. 

Jesse  Eraser  deposed,  that  he  heard  Col.  Selden  say, 
about  twelve  or  eighteen  months  before  his  death,  that  he 
meant  to  subject  all  his  estate  to  the  payment  of  his  debts. 

Joseph  Bailey  deposed,  that  about  two  months  before 
Col.  Selden^s  death,  he  visited  him  for  the  purpose  of  as- 
certainmg  what  arrangements  could  bfe"  made  for  the  pay- 
ment of  a  debt  due  to  him  from  the  said  Selden:  That  the 
said  Selden  then  told  him,  not  to  be  uneasy  about  it,  as  he 
had  made  his  Will,  and  therebj'  subjected  his  whole  estate 
to  the  payment  of  his  debts,  and  that  he  had  given  particu- 
lar directions  to  his  son  Miles  whom  he  had  made  his  Ex- 
ecutor, to  pay  the  debt  due  to  the  deponent:  That  the  de- 
ponent never  said  he  had  the  above  facts  from  George  Ke- 
zee.  Upon-  cross-examination,  the  deponent  further,  said, 
that  after  the  death  of  Col.  Selden,  to- wit:  in  the  course 
of  the  last  summer,  he  met  the  said  Kezee,  (also  a  creditor 
of  Selden,)  and  asked  him  if  he  had  got  his  debt,  saying 
that  he  had  heard  there  was  a  new  Will,  which  they  wanted 
to  prove,  that  would  throw  them  all  out;  and  being  inter- 
rogated whether  he  thought,  that  Tf  the  Will  now  offered 
for  probat  was  proved,  it  would  prejudice  his  chance  of  pay- 
ment of  his  claim,  or  whether  he  thought  he  would  have  a 
better  prospect  of  payment,  if  the  former  Will  continued^ 
and  that  now  offered  for  probat  was  rejected,  he  said  he 
could  not  tell,  but  thought  he  had  little  chance  in  either 
eveht.  And  the  same  question  being  repeated,  and  a  di- 
rect answer  requested,  he  replied  that  he  dtd  not  know  the 
contents  of  either  Will,  and  thought- he  stood  indifferent 
between  them^  but  added  that  he  supposed  if  the  land  was 
taken  by  the  new  Will,  he  should  have  less  chance  to  get 
his  claim. 

George  Kezee  deposed,  that  he  is  under  an  impression, 
that  he  heard  Col.  Selden  say,  that  he  could  not  give  TVce- 
IRll  to  any  of  his  sons  at  his  death.  >  If  the  said  conversa- 
tion occurred  at  all,  it  took  place  about  a*  year  or  more  be- 
foire  the  death  of  Col.  Selden:  If  he  had  not  the  conversa- 
tion with  him,  he  thinks  it  must  have  been  with  Mrs.  Sel- 
den,  as  he  is  confident  the  conversation  occurred  either 
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with  the  one,  or  the  other.  He  further  says,  that  when 
Joseph  Bailey  mentioned  the  new  Will  last  summer,  he 
said  nothing  of  his  fears. 

The  Plaintiffs  introduced  as  a  witness,  fFtlliam  Ban- 
doiphf  who  deposed,  that  in  July  la^t,  he  heard  Joseph 
Bailey  2^s\i  William  5(P/c^en,  whether  he  thought  James 
Selden  would  succeed  in  his  attempt  to  prove  the  new 
Will  ?  And  upon  William  Selden^s  answering  that  Goun* 
sel  thought  so,  the  said  Bailey  said,  that  George  KezeehdA' 
told  him,  that  he  had  heard  Col.  SMden  say,  that  he  could 
not  afford  to  leftve  Tree-Hill  to  either  of  his  children,  and 
that  it  was  to  be  sold  at  his  death.  The  deponent  does  not 
recollect  whether  the  said  Bailey  was  asked,  whether  he 
had  himself  derived  such  information  from  Col.  Selden, 
*hut  he  is  certain,  the  said  Bailey  did  not  say  that  he  had 
himself  derived  such  information  from  the  said  Seldeh. 

The  Plaintiffs  then  further  gave  in  evidence  a  Covenant, 
CKecuted  on  the  19th  November,  1818,  between  James 
Selden,  of  the  one  part,  and  William  Selden,  executor  of 
Milc^  Selden,  jun.  of  the  other  part.  By  the  Covenant, 
the  said  James  agreed,  in  consideration  of  his  sense  of  na- 
tural justice,  and  often  dollars  paid  to  him,  that  if  he,  the 
said  James  should  establish  the  testamentary  paper  now 
offered  for  probat,  and  that  the  legal  representatives,  or 
heirs  of  Miles  Selden,  jun.  should  be  subjected  to  the  pay- 
ment of  any  sum  of  money,  by  the  purchasers  of  Tree- Hill, 
or  the  other  estate  thereby  devised  to  the  said  James,  in 
consequence  of  their  (the  purchasers)  being  evicted  by  the 
said  James,  then  the  said  James  bound  himself  to  re-im- 
byrse  the  said  heirs  or  representatives  of  the  said  Miles  SeU 
den^  jun.  to  the  full  extent  of  their  loss,  and  that  he  would 
give  full  power  to  the  s&id  William  Selden  to  sell  as  much 
of  the  Tree-Hill  estate  as  would  re-imburse  them. 

Also,  a  Covenant.from  Cory  Selden,  to  a  similar  effect. 

The  Plaintiffs  also  proved,  that  the  said  Covenants  were 
stipulated  for  in  the  early  part  of  this  year,  and  that  the 
execution  of  them  was  delayed  by  iiccident,  and  riot  by  de-' 
sign;  and  it  was  admitted,  that  the  said  James  and  Cary 
Selden  received  no  consideration  for  the  said  Covenants, 
but  entered  into  them  voluntarily,  and  from  a  belief  that 
the  said  Miles  Selden,  jun.  acted  through  mistake  in  selling 
the  TreerHill  esisLie,  and  further,  because  they  were  not  de- 
sirous of  urging  their  rights  to  the  injury  of  the  children  of 
said  Miles.    The  Plaintiffs  further  gave  in  evidence  that 
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ffiUiam  Selden  attended  in  Court,  durinp;  the  whole  triiJ 
of  this  cause:  that  he  is  a  practising  Lawyer,  and  had  vo- 
luntarily furnished  th^  Defendants  with  the  administration 
accounts  of  himself,  and  his  brother  Milesy  upon  the  estate 
of  the  said  Miles  Selden  the  elder,  and  the  inrentory,  up*' 
on  request  of  the  Defendants,  and  as  soon  as  they  were 
called  for. 

The  Defendants  then  gave  in  evidence  an  administration 
account  of  Miles  Selden  the  younger,  on  the  estate  of  his 
father.  This  account  shewed  that  the  executor  had  dia>- 
bursed,  up  to  the  14th  June,  1813,  the  sum  of  813,196  98; 
and  the  credits,  to  26th  October,  1813,  were  Cl0,194  80. 

They  also  gave  in  evidence  the  administration  account 
of  William  Selden^  on  the  estate  of  Miles  Selden  the  el- 
der, and  the  inventory  and  appraisement  of  the  personal 
estate  of  the  said  Miles  Selden  the  elder.  That  petsonal 
estate  was  appraised  to  0ia3,777  75. 

The  Plaintiffs  further  gave  in  evidence,  that  fVilliam 
Selden  qualiiied  as  executor  of  Miles  Selden,  juo.  in  the 
year  1814,  (the  said  MiUs  having  died  only  a.^hort  time 
previously,)  and  that  the  said  fVilliam  Selden^  as  execu- 
tor of  Miles  Selden  the  elder,  sold  the  Mill-Farm  tract  in 
June,  1815,  which  Mill-Farm  tract  is  devised  by  the  paper 
now  ofiered  for  probat  to  Joseph  Selden,  the  son. 

And  this  closed  the  evidence. 

The  Case  was  argued  by  SiancMHi  and  Call,  for  the 
Plaintiflfe,  and  by  fVickham^  SUvenson  and  Upshur,  for 
the  Defendants, 

The  Judges  severally  delivered  their  opinions.* 

B.  E.  Parker,  J. 

This  is  a  Case  of  very  eonsiderable  expectation,  both  on- 
account  of  the  interests  depending  upon  it,  and  the  novelty 
and  importance  of  Ihe  legal  principles  involved  m  its  deci- 


^''^»  ^i^'orU  Smith,  Dade  and  Parker,  were  of  o^on,  tbtc  the  pa- 
pers offered,  ahoaM  not  be  admitted  to  probat ;  Srockenbtiugrhf  Saundere  and 
Daniel,  eontra.  The  op'mion  of  ffkUet  J.  has  not  been  sent  to  the  reporter; 
Hut  of  Brockenbrmigh,  J.  was  lent  to  a  friend,  and  has  been  mislaid  ;  and  al- 
though great  diligence  has  been  used,  it  has  not  been  found ;  that  of  Saundere^ 
J.  was  not  reduced  to  writing.  This  aeoounti  for  the  omission  of  those  three 
opinions. 
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sion.  It  is  to  be  regretted,  that  from  the  very  Constitutioa. 
of  this  Court  its  members  are  unable  to  bestow  upon  a  Case 
of  this  nature,  as  full  a  consideration  as  it  merits.  It  cannot 
be  expected  that  Judges,  who  are  under  a  sort  of  physical 
as  well  as  moral  necessity  of  soon  separating,  and  of  deci* 
ding  the  cause  before  they  part,  can  examine  and  consider 
it  with  as  much  attention  as  they  could,  if  it  was  in  their 
power  to  postpone  delivering  their  opinions  from  time  to 
time,  and  were  afforded  the  opportunity  to  re-consider  and 
r^volve^  in  their  minds  for  a  considerable  time.  Feeling 
and  regretting  the  disadvantages  of  this  situation,  1  have 
yet  been  able  to  form  an  opinion  which  satisfies  my  own 
mind,  and  therefore  I  do  not  hesitate  to  express  it 

The  circumstances  of  the  case  are  so  fresh  in  the  recol- 
lection of  every  one  who  hears  me,  that  it  would  be  a 
needless  consumption  of  time  to  recapitulate  them.  Out 
of  these  circumstances  several  questions  arise,  and  the 
first  is,  whether  the  paper  in  controversy  can  be  received 
at  all  as  a  Will  of  Lands,  it  not  being  subscribed  by  the ' 
Testator,  and  his  name  only  appearing  in  the  beginning. 

If  this  were  really  a  new  question,  I  am  not  prepared  to 
say  that  I  should  agree  in  the  opinion,  that  the  insertioo 
of  the  Testator's  name  in  the  beginning  of  the  Wili  was  a 
signing  within  the  Statute.     It  would  seem,  on  the  other 
hand,  that  the  Legislature,  when  they  used  the  word  ^^sign* 
erf,''  intended  it  in  the  ordinary  acceptation  of  that  term; 
and  I  cannot  for  a  moment  doubt,  but  that  it  was  meant  to 
be  equivalent  to  ^^  subscribed."    I  agree  with  Powell^  that 
it  required  the  ingenuity  of  school-men,  so  far  to  wrest  this 
word  out  of  its  natural  sense  and  received  interpretation, 
as  to  construe  it  to  mean  the  recital  of  a  name  in  any  pairt^ 
of  an  instrument,  where  common  form  or  accident  might 
happen  to  introduce  it;  but  I  agree  with  him  also  in  re^ard^ 
ing  this  forced  construction,  as  the  undoubted  one  of  the 
English  Courts,  from  the  making  of  the  Statute,  to  the  time 
he  wrate;  a  construction,  which  has  since  been  confirmed. 
The  Case  of  Lemoyne  and  Stanky,  i*  a  direct  authority 
to  this  point.     That  Case,  so  far  from  being  over-ruled,  has 
been  repeatedly  recognized,  and  I  should  now  as.  soon  at- 
tempt to  shake  the  authority  of  any  other  leading  Case,  as 
of  this.     I  sit  here  to  expound,  and  not  to  make  the  Law. 
I  regard  it  as  a  dangerous  experiment,  for  Judges  rashly  to 
depart  from  long-settled  decisions,  because  they  may  not 
happen  to  conform  to  their  ideas  of  right.     In  mere  ques- 
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tioos  of  property,  involving  no  political  or  religious  rights, 
it  is  often  better  to  abide  by  adjudications  probably  erro- 
neous, than  by  disturbing  them,  to  break  up  the  founda* 
tions  on  which  the  titles  to  property  rest,  and  thereby  in- 
troduce  the  wildest  uncertainty  and  confusion.  The  Case 
of  Lemoyne  and  Stanley ^  and  its  recognitions,  in  the  Eng- 
lish Courts,  had  settled  the  construction  of  the  Statute  long 
before  the  passage  of  our  Act  concerning  Wills,  which  uses 
the  very  same  term,  upon  the  true  meaning  of  which,  that 
Case  turned;  and  it  is  impo8sibIe,vwithout  ascribing  to  the 
Legislature  the  most  profound  ignorance,  to  account  for 
this  circumstance,  but  upon  the  idea  that  it  was  intended 
to  be  used  in  the  legal  sense  stamped  upon  it  by  the  En- 

SMsh  authorities.  I  therefore  regard  it  as  settled  Law,  that 
e  insertion  oi  the  Testator's  name  in  the  beginning  of  a 
paper  purporting  to  dispose  of  either  real  or  personal  es- 
tate, is  a  sufficient  signing  under  our  Act,  and  if  no  other 
objection  exists  to  it,  will  raise  it  to  the  dignity  of  a  last 
Will,  and  entitle  it  to  probat. 

The  limitations  to  this  principle  will  be  seen  hereafter.  - 
As  to  the  objection  to  the  paper  on  account  of  its  not  being 
published  as  a  Will,  I  conceive  it  has  no  weight.  Id 
England,  where  the  publication  of  a  Will  of  lands  must 
be  in  the  presence  of  three  or  more  credible  witnesses, 
numerous  questions  have  arisen  as  to  what  amounts  to  such 
publication.  But  the  provision  in  our  Act  dispensing  with 
attestation  if  it  is  wholly  written  by  the  Testator,  seems 
to  silence  all  such  disputes  when  it  is  so  written.  The 
fact  of  its  being  written  as  a  fVill^  (as  if  the  Testator  does 
in  terms  declare  it  to  be  his  last  Will,  which  he  has  done 
in  the  case  under  consideration,)  is  of  itself  a  sufficient  pub- 
lication, and  no  other  is  required,  if  the  intention  of  the 
Testator  as  to  making  a  \Vill  is  carried  folly  ipto  effect. 

I  have  as  little  doubt  upon  the  question  whether  the 
writing  the  name  at  the  beginning  of  the  Will  and  the  wri- 
ting all  the  subsequent  clauses,  should  of  necessity  be  one 
simullaneous  act.  The  dictum  of  Lord  Eldon  in  the 
case  of  Coles  and  TVecolhick^  is  too  loose  and  unsatisfac- 
tory to  be  entitled  to  much  consideration.  It  is  in  fact  not 
even  a  dictum^  but  only  an  inference  from  a  dictum  made 
evidently  without  much  reflection  and  altogether  at  random. 
The  whole  passage  referred  to  is  the  most  perplexed  and 
ambiguous  I  have  almost  ever  had  occasion  to  examine, 
and  I  think  it  would  be  going  too  far  to  say  that  we  must 
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not  only  adopt  the  decisions  o(  ^nf;Vish  Judges,  but  be 
guided  by  the  glimmering  and  uncertain  lights  which  they 
attempt  to  shed  upon  subjects  not  before,  but  at  a  distance 
from  them. 

Upon  principle,  1  do  not  perceive  that  the  signing  and 
the  several  disposing  clauses  need  he  a  simultaneous  act. 
This  ceremony  of  signing,  it  is  said,  was  preferred  to  the 
feudal  solemnity  of  sealing,  because  the  seal  which  at  one 
time,  was  a  sufficient  mark  of  distinction  in  families,  was 
not  so,  at  the  time  the  Statute  of  Frauds  was  passed;  and 
had,  therefore,  not  so  strong  a  tendency,  as  signing,  to  ef- 
fect the  great  object  of  the  Statute,  namely,  the  discovery 
and  prevention  of  frauds.  It  was  no  more  than  an  ear 
mark  to  the  paper,  strengthening  the  other  testimony  of 
its  genuineness,  and  identifying  the  person  of  the  Testa- 
tor; but'  could  scarcely  have  been  intended  as  a  sign  or 
evidence  of  its  final  ratification,  since  that  was  done  suffi- 
ciently by  the  attestation  required  by  the  Statute.  Now, 
whether  the  signing  and  the  subsequent  clauses  are  all 
'  written  at  the  same  time  or  not,  this  object  of  the  Statute, 
as  I  consider  ii,  is  not  in  the  slightest  degree  affected.  On 
the  contrary,  every  new  act  of  the  Testator,  when  he  re- 
sumes his  work,  is  an  additional  proof  of  his  continuingin- 
tention  to  make  a  Will,  and  a  confirmation  of  the  clauses 
already  written.  It  may  be  considered  in  the  light  of  a 
re-acknowledgment  of  the  signing  already  made  in  the  be- 
ginning of  the  paper,  and  a  perseverance  in  the  attempt  to 
complete  it,  as  a  Will.  Of  course,  the  circumstance  of.the 
6th  and  7th  clauses  in  this  paper  being  written,  (as  it  is 
probable  they  were,)  «t  a  different  time  from  the  other  part 
of  it,  has  no  weight  in  the  Judgment  I  have  formed  of  the 
case. 

Some  doubt  may  have  arisen,  how  far  parol  testimony 
dehors  the  paper,  can  be  introduced,  even  to  prove  its  pos- 
teriority to  the  Will  of  1800.  .  But  upon  this  point  also,  I 
have  a  settled  opinion,  that  it  is,  under  the  authorities,  ad- 
Aissible.  Several  cases  in  England,  of  inconsistent  Wills 
of  the  same  date,  or  of  no  date  iit  all,  being  void  for  uncer-r 
tainty,  proceed  upon  the  principle,  that  evidence  dehors, 
of  the  priority  of  one  or  the  other,  might  be  received,  if 
it  could  have  been  procured.  Such  testimony  may  also 
be  received  to  explain  or  elucidate  an  instrument,  but  not 
to  contradict,  vary,  or  add  to  It.  The  Court,  too,  will  in- 
fer inieniionj  from  the  situation  of  the  person  or  property,  * 
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as  well  as  from  priority  or  posteriority,  and  therefore  will 
look  out  of  the  Will,  to  the  situation  of  the  parties  or  pro* 
perty  concemedy  for  collecting  inferences  of  intention — so 
far,  I  think,  the  parol  testimony  is  applicable  to  the  case, 
and  no  farther,  and  I  wiir  add,  that  as  to  the  posteriority  of 
the  paper  now  oflTered  for  probat,  that  testimony  is  abun- 
dant and  conclusive. 

In  the  foregoing  points  I  believe  there  is  little  or  no  dif- 
ference of  opinion  between  the  other  Judges  and  myself; 
and  I  have  therefore  bestowed  less  tiine  in  their  elucida^ 
tion,  than  might,  under  other  circumstances,  have  been 
deemed  proper.  They  clear  the  way  to  another  branch 
of  the  subject  of  more  difficulty  and  doubt,  and  about  which 
a  contrariety  of  opinion  is  entertained. 

A  last  Will  is  defined  to  be  the  lawful  disposing  of  that 
which  any  one  would  have  done  after  death.  This  word 
disposing  or  disposition  signifies  an  act  proceeding  from  a 
firm  purpose  or  resolution,  and  therefore,  any  thing  spoken 
or  written  unadvisedly^  is  no  Will.  Swinburne^  p.  1,  §4. 
There  must  be  '*  animus  disponendi/^  as  applied  to  Wills,- 
or  **  animus  testandV^  as  applied  to  Testaments.  If,  there- 
fore, a  paper  be  found  written  by  the  Testator  in  manner  of 
a  Will,  and  disposing  of  his  property;  biit  which  is  neither 
subscribed  with  his  hand,  nor  .sealed  with  his  seal,  nor  at- 
tested by  witnesses  under  the  Statute,  a  doubt  may  arise 
whether  this  is  to  be  accounted  a  mere  project,  sketch  or 
draught,  or  the  Will  of  the  Testator  itself.  The  solutioa 
of  this  question,  says  Stmnbtirne^  p.  971,  part  7,  ^  13, 
resteth  in  a  variety  of  circumstances.  **  If  the  writing  be 
imperfect,^'  (I  quote  his  words,)  *'  for  that  perhaps  the  Tes- 
tator doth  leave  oflT  in  the  midst  of  a  sentence,  and  with- 
out any  date,  or  if  the  same  he  written  in  strange  charac- 
ters, or  on  paper  (instead  of  parchment,)  and  at  great  dis- 
tance between  the  lines,  with  divers  amendations  and  cor- 
rections, or  be  found  among. papers  of  small  value  and  ac- 
count: by  these  circumstances,  it  seemeth  rather  a  draught' 
or  preparation  to  a  Testament,  than  a  Testament  itself.  But, 
on  the  contrary,  if  the  writing  hQ  perfect  or  fully  finishr 
edf  having  a  certain  date  of  the  day,  month,  and  year,  and 
be  written  with  usual  and  accustomed  letters  in  parchment, 
without  corrections  and  with-  small  distance  between  the 
lines;  and  also  found  in  solne  chest  of  the  Testator,  among 
other  writings  of  great  value  and  moment:  By  these  cir- 
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cumsUhees,  it  rather  seemelh  to  be  the  very  Testament  it- 
self, than  a  draught  only."  ^  . 

It  appears,  therefore,  that  the  **  animus  tesiandij^^  with- 
out  which  there  can  he  no  Will,  is  a  fact  to  be  collected 
from  a  variety  of  circumstances;  and  that  the  fwiper/cc/  or 
unfinished  state  of  an  instrument,  is  one  of  them,  entitled 
to  no  slight  consideration;  and  which  with  others,  may  be 
conclusive. 

This  was  true  as  it  respected  WiHs  of  personal,  as  well  as 
real  property,  under  the  Statute  of  Henry  the  8th,  and 
would  be  true,  a  fortiori^  under  a  Statute  made  professedly 
to  correct  the  mischiefs  to  which  the 'adjudications  under 
the  first  Statute  gave  occasion,  and  among  the  rest,  this  \exj 
one..  In  the  Case  of  Sir  Edward  Worseley's  Will,  «*tbat 
^n  unfinished  paper  as  to  signature^  should  be  deemed  a 
Will." 

But  the  difiSculty  is,  in  ascertaining  what  is  meant  by 
Swinburne^ s  expression  of  a  finished  and  perfect  Will. 
He  may  be  thought  to  explain  himself,  when  he  states  in 
another  place,  that  a  Testament  may  be  imperfect  in  respect 
of  will,  either  where  the  Testator  having  begun  to  make 
his  Testament,  and  intending  to  proceed  further  at  that  pre- 
sentj  is  suddenly  prevented  by  dealli  or  some  other  cause^ 
so  that  he  cannot  finish  it;  or  where  he  is  not  so  hindered 
at  that  present  time,  but  after  commencing,  defers  its  com- 
pletion  to  a  future  time,  and  in  the  mean  time,  dieth.  In 
this  place  he  argues,  that  neither  kind  of  imperfection 
avoids  the  Will,  because  respecting  that  which  is  dode» 
there  is  no  imperfection  of  will,  and  the  perfect  is  not  to 
be  hurt  by  the  imperfect.  Biit  it  is  evident  here,  that  he 
is  stating  a  case  of  imperfection,  consisting  merely  in  the 
not  finishing  a  paper  begun  as  a  Will,  and  intended  Ho  be 
perfected  as  a  Will;  taking  it /or  granted^  that  the  **  ani- 
mus testandi*'  accompanied  the  Act.  For,  otherwise  he^ 
would  be  opposed  to  himself,  in  the  passage  where  he  ad- 
mits, that  the  writing  being  imperfect,  even  in  respect  of 
its  not  being  sealed,  or  subscribed,  or  acknowledged  before 
witnesses,  although  it  contains  a  disposition  of  goods  and 
the  appointment  of  an  Executor,  might  be  a  circumstance 
connected  with  others,  to  prove  the  want  of  the  **  animus 
iestandi;^^  and  therefore,  of  its  not  being  a  Will. 

The  true  conclusion  seems  therefore  to  be,  that  the 
^*  animus  tesfandiy^^  is  the  discriminative  characteristic 
of  a  Will;  that  i^s  being  in  an  imperfect  or  unfinished  state^ 


Digitized  by 


Google 


APPENDIX.  tfTl 

h  still  An  important  circumstance  in  ascertaining  whether 
it  be  a  mere  sketchi  or  draught,  or  a  Wiil;  but  that  if  there 
is  no  doubt  about  the  latter  question,  in  other  Words,  no 
doubt  quo  animo  the  instrument  was  written,  the  naked 
feet  of  its  not  being  finished,  furnishes  no  objection  to  it 
as  a  Will.  I  am  speaking  now  without  reference  to  oui* 
Act  of  Wills^  but  of  the  decisions  under  the  Statute  of 
Utnry  the  8th. 

And  thus,  where  a  devisor  commanded  another  to  make . 
his  Will,  and  thereby  to  devise  White  •Sere  to  /.  S*  and 
his  heirs,  and  Black  nScre  to  /.  N.  and  his  heirs,  and  he 
had  written  the  devise  to  /.  S.  and  his  heirs,  in  the  life- 
time of  the  devisor,^nd  before  the  devise  to  /.  N.  and  his 
heirs  had  been  written,  the  devisor  had  died,  yet  the  de- 
vise to  /.  S>  and  his  heirs  had  been  good. 

Here,  it  is  apparent,  no  question  was  or  could  be  raised 
about  the  "  animus  iestandi.''  The  Testator  commanded  * 
the  other  to  make  his  fViil;  and  informed  him  definitively 
of  its  provisions. '  There  was  nothing  further  to  be  done^ 
and,  nothing  as  to  his  intention,  or  as  to  any  other  disposi- 
tion of  his  property,  left  to  inference.  All  was  certain 
and  definitive;  and  the  single  question'  was,  whether  that 
part  of  the  Will  should  stand,  which  had  been  well  made, 
because  another  part  intended,  had  not  been  finished. 
Whether  even  under  the  Statute  of  Henry  the  8th,  it 
would  have  been  held  to  be  a  good  Will,  if  the  Testator 
4iimself  had  written  the  first  clause  in  the  Case  put,  and 
left  it,  as  it  was  unfinished,  and  there  had  been  no  evidence 
of  his  disposing  mind,  but  circumstances  opposing  the  pre« 
sumption,  that  Case  certainly  does  not  decide. 

All  that  the  Case  decides,  or  that  Swinburne  ItRrms^  is, 
as  I  have  said,  that  where  there  is  no  question  about  the 
f  *  anifMU  teatandi^^^  the  mere  fact  of  the  paper's  not  hav- 
ing the  usual  conclusion,  is  not  sufficient  to  avoid  it  as  a 
good  Will.  They  leave  the  question  of  intention  as  to  the 
unfinished  paper,  still  open,  and  allow  that  circumstance 
to  have  consideralile  weight  in  determining  it. 

Taking  this  view  of  the  authorities,  I  might  safely  ad- 
vance to  the  decision  of  this  Case,  in  the  manner  I  think 
it  ought  to  be  decided,  without  troubling  myself  with  gues- 
Honing  their  propriety,  when  applied  to  controversies  . 
arising  under  our  Act  of  Wills.  Yet  it  may  be  pertinent 
to  do  so,  as  I  think  it  will  greatly  strengthen  the  argument. 
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The  Statute  of  Frauds  ^n  England,  was  made  eleven 
years  after  the  remarkable  Case  of  Sir  Edward  WorseUy^s 
'ly'ill,  and  was  probably  made  with  a  direct  reference  to 
that  decision.  It  provides  a  remedy  for  the  alarming  con- 
sideration which  arose  out  of  that  Case,  that  such  an  unfi- 
nished paper  should  be  deemed  a  Will  of  Lands,  and  puts 
that  question,  in  that  country,  to  rest  forever,  by  providing 
that  a  Will  shall  be  a  perfect  instrument,  signed  by  the  Tes- 
tator and  duly  attested:  No  unfinished  paper  can  ever  be 
set  up  as  a  Will  in  that  country,  whilst  the  Statute  of  29 
.Charles,  exists.  When  our  Acton  the  subject  passed,  the 
occasion  of  making  the  Statute  in  England,  and  the  effect 
of  its  provisions  in  requiring  a  perfect  instrument,  were 
well  known;  and  no  change  was  probably  contemplated  in 
our  Act,  except  to  dispense  with  witnesses,  where  the  Will 
was  wholly  written  by  the  Testator.  Under  one  formula, 
as  has  been  well  remarked  at  the  bar,  it  is  clearly  neces- 
sary that  the  Will  should  be  a  perfect  and  finished  instru- 
ment, and  I  think  no  good  reason  can  be  given  why  it 
should  riot,  under  the  other,  if  thp  only  change  contempla- 
ted in  the  Statute  of  Charles^  was  the  substitution  of  the 
Testator's  own  hand-writing  for  the  attestation  of  witnesses, 
where  he  might  be  unwilling  to  call  them  in  to  that  fact 
It  would  be  going,  I  think,  rather  too  far  to  say,  that  under" 
our  Act,  a  Will  of  I^ncb  may  not  only  be  made  without 
subscription^  but  vfxihoixi  being  finished'.  It  would  be  go- 
ing farther  than  Lemoyne  and  Stanleyj  or  than  any  dic- 
tum to  be  found  in  Cogbill  and  Cogbilly  or  any  other  re* 
ported  Case,  and  it  would,  I  apprehend,  even  be  going  be- 
yond the  modern  decisions  in  England,  respecting  bequests 
oi personal  estate. 

It  is  to  be  remarked,  that  Swinburne  acknowledges  that 
his  doctrine,  as  I  have  previously  stated  it,  is  opposed  by 
many  writers,  and  those  of  great  account  atid  authority;  and 
that  it  is  clearly  contrary  to  the  Civil  Law.  (a)  By  that 
Law,  if  a  Testamentary  paper  is  begun  but  left  unfinished, 
and  the  party  lives  a  sufficient  time  to  have  finished  it  if 
he  chose,  the  Law  presumes  either  that  h^  did  not  choose 
to  finish  it,  or  had  not  made  up  his  mind  concerning  it 
Judge  CoopetyXhe  Annotator  upon  the  Institutes^  remarks 
upon  this  pa8sage,(^)  that  the  Law  of  England  is  the  same 


!: 


a)  /n«r.  Lib.  S.  Tit.  t7,  h7,de nuda voUmUUe. 

b)  OoQpa'tJmtifiianiHi,  in  notes. 
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with  that  there  laid  down,  and  cites  several  authoritiesi 
some  of  which  1  have,  and  some  I  have  not  examined,  in 
support  di  his  position.  Among  these  are  the  Cases  of 
Matthews  v.  fVarner^  and  Griffin  v.  Oriffin^  cited  at  the 
bar  for  the  same  purpose.  In  the  first  case,  why  the  paper 
of  the  27th  of  December,  1789,  was  not  established  as  a 
Will  under  the  authority  of  Swinburne^  it  would  be  di£S» 
cult  to  say:  All  its  provisions  were  complete,  and  it  broke 
off  with  the  word  **and,"  which  could  not  have  affected 
any  of  the  previous  bequests  any  more  than  if  it  stopped  at 
the  word  before.  Yet,  the  Judge  of  the  Prerogative  Court 
refused  to  admit  it,  because  it  was  incomplete  in  form  and 
effect,  and  the  deceased  had  not  made  up  his  mind  to  it  or 
he  would  have  finished  it,  having  suflScient  time,  &c.  to  do 
so  after  the  inception;  and  then  affirming  in  so  many  words 
the  proposition  I  have  just  quoted  from  the  Civil  Law. 
The  Case  of  Griffin  v.  Griffin  is  to  the  same  effect,  and  \ 
only  mention  it,  and  Mitithetos  v.  fVarner^  for  the  purpose 
of  shewing  the  principles  affirmed  to  be  true,  as  a  part  of 
the  Law  of  Englaqd,  by  the  Judges  who  decided  them. 
As  some  of  my  brothers  have  probably  examined  these  Cases 
more  fully  than  I  have  had  an  opportunity  of  doing,  and 
will  allude  to  them  particularly  in  their  opinions,  I  sh^U 
content  myself  with  stating,  that  they  s^m  to  support 
Judge  Cooper^  in  *the  opinion  he  has  given  concerning  the 
Law  of  England  in  this  particular. 

If  either  of  the  two  last  views  I  have  taken  of  this  Case 
is  correct,  there  is  an  end  of  it:  for  if,  under  our  Act  in 
relation  to  Wills  of  Land,  or  under  the  English  law  in  re- 
lation to  persona]  estate,  an  unfinished  instrument  cannot 
be  admitted  as  a  Will,  the  paper  now  offered  is  in  that  pre- 
dicament, and  cannot  be  received,  unless  a  Will  of  Lands 
here  requires  less  solemnity  than  a  Will  of  personal  estate 
in  England;  which  will  not  be  affirmed.  That  such  ought 
to  be  our  decision,  I  have  no  doubt,  unless  the  Law  is 
otherwise  settled,  because  of  the  consequences  which  will 
attend  a  different  one.  Every  Will  of  the  father  of  a  fa- 
mily, which  is  coramenccfd  by  a  devise  to  some  of  his  chil- 
dren, and  not  ended,  would  do  injustice  to  the /est;  and  in 
one  Y&y  common  case,  it  would  be  injustice  of  such  a  fla- 
grant and  outi^geous  nature,  as  to  call  for  Legislative  in- 
terposition. If  a  parent,  having  several  children,  should 
devise  all  his  estate  to  one,  intending  to  charge  it  with  pe- 
cuniary legacies  to  the  rest,  aud  should  die  without  carry- 
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ing  sueh  his  intention  into  efiect,  and  the  Courts  should 
support  the  finished  devise  because  it  was  perfect  in  itself, 
it  would  present  a  case  of  aggravated  injustice  and  hard* 
ship,  appealing  forcibly  for  relief.  It  may  be  sfiid,  that 
such  a  case  could  not  happen;  because,  in  the  same  Case, 
from  Dyer  and  CoAe,  of  the  Black  ^cre  and  fVhiie  •Acre, 
it  waa  adjudged,  that  if  the  testator  had  commanded  ano-. 
ther  to  make  his  Will,  and  devise  Black  Jlcre  to  /.  S  and 
his  heirs,  upon  condition,  or  wKh  remainder  to-/.  D,  and 
he  bad  written  the  devise  to  /.  S,  and  his  heirs,  but  the^tes* 
tatof  died  before  the  condition  or  remainder  was  written, 
this  devise  would  have  been  void;  and  so  it  undoubtedly 
would  under  the  Statute  of  Henary  8;  because,  as  under  that 
Statute,  or  rather,  the  adjudications  upon  it,  one  man  was 
permitted  to  write  the  Will  of  another,  by  his  directions, 
parol  evidence  was  necessarily  permitted  to  prove  that  he 
had  not  complied  with  them.  But  here,  as  to  a  devise 
of  lands  at  least,  no  such  evidence  could  be  received  of  the 
Testator's  intentions;  because  that  would  be  contradicting, 
prat  least  adding  to  his  Will,  (which  is  required  to  be  in  his 
own  hand-writing,)  and  by  evidence  dehors  the  Will.  Sup- 
(M)se,  then,  in  the  Case  at  bar,  the  Testator,  instead  of  end- 
ing at  the  seventh  clause,  had  ended  at  that  part  of  the  fifth 
which  contains  an  absolute  devise  to  James^  could  we  re*- 
oeive  evidence  that  he  intended  to  charge  the  estate  with  a  ~ 
provision  for  his'wife,  the  mother  of  James^  and  for  Cary, 
his  brother,  and  because  it  contains  no  such  clauses,  declare 
it  void  for  that  reason  ?  I  apprehend  not;  and  if  not,  as 
in  England,  under  the  Statute  of  Henry  8,  it  might  be  done 
in  relation  to  personal  estate;  it  is  anadditional  reason  why 
a  Will  of  Lands  here,  ought  not  to  be  put  on  the  footing  of 
a  Will  of  personalty  there. 

I  have  said,  however,  that  it  was  enou^  for  me,  if  I 
was  ^t  liberty  to  enquire  into  the  **  animus  testnndP'  of 
the  Testator  in  this  case,  and  was  not  precluded  from  that 
enquiry,  by  the  several  clauses  of  the  paper  being  perfect 
in -themselves,  and  its  purporting  to  be  the  last  Will  of  the 
decedent.  That  I  am  not,  I  have  already  endeavored  to 
shew;  and  I  now  proceed  to  a  short  examination  of  the 
case  under  this  view  of  it,  taking  for  granted,  the  prio- 
.ciple  affirmed  by  Judge  Roane  to  have  been  recognized  by 
the  Lord  Chancellor^  in  Coles  and  Trecothick^  <<  that  to 
sustain  an  objection  to  the  incompleteness  of  a  Will,  it  must 
appear  upon  the  face  of  the  Will,  that  something  more  was 
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inteDded  to  be  done.^  This,  perhaps,,  is  going  rather  ftr- 
ther  than  the  authorities  would  support  the  Lord  Chan' 
celiar  in,  since  I  do  apprehend  that  some  extrinsic  drcum* 
stances  might  be  adduced,  to  strengthen  the  presumption 
of  incompleteness. 

In  this  view  of  the  ease,  it  is  important  to  consider: 
I.  That  the  paper  is  not -subscribed.  The  signing^  to 
perfect  a  Will  in  respect  oi solemnity^  n^ay>  a»  I  have  alrea- 
dy shewn,  be  in  any  part  of  it;  and,  if  that  signing  is  at  the 
bottom  of  the  paper,  it  will  be  conclusive  upon  the  paper 
itself,  that  it  is  perfect  in  respect  of  will.  But,  surely  a 
signing  at  the  top  cannot  have  this  effect,  but  rather  the 
contrary y  since  this  is  not  the  usual  and  ordinary  mode  of 
perfecting  and  finishing  papers.  If  a  letter  was  shewn  to 
us,  concluding  as  usual  and  subscribed,  we  should  say  at 
once,  that  the  letter  was  finished,  and  the  inference  would 
be  irresistible,  uh less  the  contrary  were  shewn;  but  if  the 
same  letter  had  no  such  usual  conclusion,  but  was  ended 
abruptly,  we  should  infer  the  contrary.  It  is  not,  there- 
fqre,  correct  to  conclude,  that  because  the  paper  should  be 
thought  by  the  Court  to  be  perfect  in  respect  of  solemn 
nitj^f  it  is  also  perfect  in  respect  of  wUl^  and  that  the 
same  arguments  would  avail  in  this  case  upon  the  question 
of  the  ^'  animus  iestandi^*^  as  if  the  signing  had  been  al  ' 
the  bottom.  A  very  different  conclusion  is  the  true  one; 
for,  this  paper  not  being  concluded  as  Wills  usually  are, 
and  as  the  Testator  seemed  by  his  first  Will  to  think  they 
ought  to  be,  is  a  weighty  objection  to  it,  on  the  question  of 
intention, 

0.  The  paper  is  not  dated;  an  objection  of  the  same  cha- 
racter as  the  last. 

3.  It  is  interlined,  and  written  with  much  apparent  care- 
lessness, as  is  evidenced  by  the  abbreviation  of  P,  Y.  which 
could  scarcely  have  been  intended  to  be  left  in  so  solemn 
a  paper  as  a  last  Will,  by  a  man  of  Col.  Selden*s  character 
and  attention  to  forms. 

4.  It  is  written  on  a  half  sheet  of  indifferent  paper.  If 
the  not  writing  on  parchment  be,  according  to  Sunnbume^ 
one  Circumstance  to  infer  an  absence  of  the  animus  tes- 
Uindiy  the  writing  on  such  paper  as  this  ought  to  have 
some  weight. 

5.  The  Testator's  leaving  behind  him  another  Will,  un- 
cancelled, is  another  circumstance  siniilar  in  its  character. 
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Lastly.  The  Testator,  in  the  commencement  of  this  pa- 
per, professes  it  to  be  his  intention  to  appoint  by  the  same 
instrument,  executors,  and  to  appropriate  a  fund  for  the 
paytnent  of  debts;  but  has  done  neither.  On  this  point,  I 
think  it  unnecessary  to  compare  the  evidence  minutely, 
since  I  could  add  nothing  to  what  was  said  at  the  bar.  The 
list  of  property  found  a  year  after  the  paper,  is  not  in  any 
mannef  connected  with  the  paper,  unless  we  take  it  for 
granted  that  the  appropriation  was  not  intended  to  be  made 
in  the  Will  itself,  which  would,  I  think,  be  contrary  to  the 
plain  import  of  the  words.  If,  however,  the  appropriation 
was  to  be  made  dehors  the  Will,  it  does  not  appear  by  any 
circumstance  that  this  was  the  identical  one  intended;  and 
this  defect  would  of  itself,  under  the  express  authority  of 
Lord  Eldon  in  Coles  and  Trecoihick^  recognized  by-  Judge 
XoarUf  in  Cogbill  and  Cogbill^  be  fatal,  since  it  would 
shew  that  something  more  was  intended.  His  words  are, 
'<  the  observation  is  just,  that  as  to  personal  estate,  if  it  ap* 
pears  upon  the  Willy  that  something  more  is  intended  to 
be  done,  and  the  party  was  not  arrested  by  sickness  or 
death,  that  is  not  held  a  signing  of  the  Will,  which  purports 
that  there  shall  be  a  farther  act "  The  proof  is  strong,  if 
not  conclusive,  in  this  Case,  that  the  paper  in  question  iVas 
written  some  time  before  the  death  of  the  Testator,  and 
certainly  before  Hays  died;  and  the  party  was  therefore 
not  arrested  by  sickness  from  adding  to  it  1  might  have 
noticed  the  circumstance  of  the  Testator'e  not  having  men- 
tioned his  daughter  Patsy ^  in  any  manner,  in  this  paper, 
as  an  additional  circumstance  to  prove  that  something  more 
w»s  intended  to  be  done.  But  as  it  might  have  been  writ- 
ten after  her  death,  I  shall  not  press  it,  except  to  remark, 
that  the  very  uncertainty  upon  this  point  should  have  ^ome 
weight. 

The  Case  of  CogbiJl  and  Cogbill^  I  have  very  atten- 
tively examined,  to  find  if  there  was  any  thing  in  that  Case, 
opposed  to  my  opinion  in  this.  If  there  be,  I  have  not 
been  able  to  discover  it  That  was  a  paper  fully  and  com- 
pletely finished,  as  was  evidenced  conclusively  by  the 
.clause,  *^  Lastly,  I  do  nominate  and  appoint  C.  G.  Jj.  EL 
and executors  to  this  my  last  Will.''  On  this  circum- 
stance, to  shew  the  settled  and  deliberate  intention  of  the 
Testator,  Judge  Roane  mainly  relies."  Its  being  found  in 
the  possession  of  a  friend,  its  counterpart  being  deposited 
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by  the  Testator  himself  in  one  of  the  most  secure  places 
he  possessed,  and  its  obvious  finai  characfery  are  the  strong 
circumstances  on  which  he  rests.  Hq  quotes,  it  is  true, 
Sioihburne^s  doctrine  in  respect  of  the  perfection  of  Wills, 
and  applies  it  to  the  case  of  a  Will  of  personal  estate;  but 
I  have  already  shewn  how  that  doctrine  ought  to  be  re- 
ceived; and  I  will  here  further  remark,  that  Swinburne 
only  puts  the  case  of  a  breaking  off  in  the  middle  of  a  sen- 
tence, as  one  example  of  imperfection,  but  dues  not  exclude 
others. 

I  have  then  endeavoured  to  shew,  that  whether  this  pa- 
per be  a  good  Will  of  Lands,  for  the  want  of  the  final  cha- 
racter of  the  Will  in  Lemayne  and  Stanley ^  or  not,  or  of 
personal  estate,  under  the  later  English  decisions,  we  are 
still  at  liberty  to  enquire  into  the  animus  testandi  of  the 
maker.  That  we  are  not  precluded  therefrom,  by  the 
clauses  being  in  themselves  perfect,  because  the  decisions 
or  dicta  that  such  clauses  make  a  complete  Will,  are  true 
only  where  there^s  no  dispute  about  the  intention,  f^or 
are  we  precluded  therefrom  by  the  signature  at  the  top, 
because  although  that  perfects  the  instrument,  in  respect 
of  solemnity,  it  does  not  in  respect  of  will;  a  distinction 
clearly  stated  by  Swinburne  himself — That  in  prosecuting 
this  enquiry  of  the  *•  animtis  testandi,**  the  pfoof  is  clear 
against  the  paper.  From  all  which,  I  conclude^  that  we 
ought  not  to  admit  it  to  probat. 

Daniel,  J. 

This  is  a  motion  to  prove  before  this  Court,  and  to  have 
recorded,  a  writing,  purporting  to  be  the  last  Will  and 
Testament  of  Miles  Selden  the  elder,  deceased,  which 
writing  is  wholly  in  his  own  hand,  with  his  name  thereto 
signed  in  the  beginning  in  the  following  manner:  **  I  Miles 
Selden  of  the  county  of  Henrico  being  in  the  full  enjoy-' 
ment  of  those  mental  faculties  which  it  has  pleased  my 
Creator  to  endow  me  with  do  declare  this  my  last  Will 
and  Testamei%ti**  &c.  without  date;  and  also,  a  schedule 
likewise  in  the  hand  writing  of  the  said  Miles  Selden,  but 
without  his  name  being  thereto  signed,  and  also  without 
date — to  avail,*  as  in  Law  they  might,  as  the  last  Will  and 
Testament  of  the  said  Miles  Selden,  deceased. 

The  facts  established  by  the  testimony  of  sundry  wit- 
nesses, and  otherwise,  which  I  consider  material  to  be  no- 
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ticed,  arc:  that  on  the  10th  May  1800,  the  said  Miles, 
Selden  made  a  writing  purporting  to  be  his  last  Will  and 
Testament,  duly  executed  ^s  such,  and  died  on  the  18th 
May  181 1»  and  on  the  13th  June  1811,  the  same  was  pro* 
ved  in  this  Court,  and  ordered  to  be  recorded  :  that  in  the 
mean  time,  between  the  10th  May  1800,  and  the  18th 
May  1811,  various  changes  had  taken  place  in  the  relative 
situation  and  affairs  of  the  said  Miles  Selden^  dec'd.  both 
as  they  affected  the  number  of  his  children,  and  the  iden- 
tity and  quantity  of  his  property  :  that  the  papers  now 
offered  for  probat,  were  written  wholly  by  the  said  Miles 
Selden ;  and  long  after  the  date  of  the  writing  already 
proved  and  recorded  as  his  Will;  and  subsequently  to  the 
aforesaid  changes  in  his  family  and  affairs:  and  thatjof  the 
papers  aforesaid,  that  which  purports  to  be  his  last  Will 
and  Testament,  as  first  above  mentioned,  enumerates  all  his 
living  family  including  children  and  wife,  and  is  applicable 
to  his  property,  such  as  it, was  at  and  about  the  time  of  his 
death,  and  not  applicable  to  his  condition  at  any  time  pre- 
vious to,  or  on  the  10th  May,  1800  It  also  appears  by 
the  affidavit  of  James  Selden^  one  of  the  parties  interested, 
that  the  papers  now  offered  for  probat  were  found  by  him 
In  a  desk  of  the  said  Miles  Selden^  deceased,  where  he 
usually  kept  his  most  valuable  papers,  long  subsequently  to 
13th  June,  1811;  and  also  a  considerable  time  after  the  death 
of  the  person  who  qualified  dnd  acted  as  the  executor  of  the 
recorded  Will,  of  date,  the  10th  May,  1800.  And  the 
question  to  be  decided  is,  shall  these  papers  or  either  of 
them,  proved  as  aforesaid,  be  now  recorded. 

I  am  of  opinion,  that  of  the  papers  aforesaid,  that  which 
purports  to  be  the  last  Will  and  Testament  of  the  said  Miles 
Selden^  deceased,  may  be  proved  and  recorded;  because  it 
is  wholly  written  by  him,  and  signedhy  him  with  his  own 
hand;  and  that,  the  other  may  not  be  so  recorded;  because 
though  so  written,  it  is  not  so  signed,  nor  does  it  afford  any 
evidence  by  which  it  is  necessarily  connected  with  the 
first. 

Counsel  have  read  to  the  Court  various  reported  Cases, 
some  of  which  appear  to  support,  and  others  to  deny,  the 
correctness  of  the  opinion  which  I  have  formed  in  this 
Case.  In  assigning  the  reasons  for  my  opinion,  I  shall  say 
but  little  about  those  Cases.  Not  that  I  feel  altogether  in- 
different about  them;  nor  that  I  have  received  no  aid  from 
heariogthem  read  and  tbearguments  of  Counsel  using  them  ;^ 
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nor  yet  because  I  think  a  Jodge  might  not  be  able,  upon  a 
full  and  close  examination  of  them,  to  select  the  truth  from 
the  error  of  conflicting  opinions:  But  because  I  think  Ca- 
ses decided  respecting  Wills,  are  seldom  applicable  to  a 
present  question  attended  by  diflerent  circumstances;  and 
especially,  because  I  have  not  had  time  and  convenience 
since  this  Cause  has  been  argued,  to  make  a  full  and  close 
examination  of  the  many  Cases  referred  to.  I  must,  there* 
fore,  be  content  to  depend  chiefly  upon  principle  and  rea* 
son,  for  support  of  the  opinion  which  I  give;  and  not  cloud 
it  by  reference  to^authorities  not  sufficiently  examined. 

I  will  observe,  that  if  the  written  paper,  now  before  the 
Court,  be  available  for  any  purpose  as  a  Testamentary  dis* 
position  of  property,  its  validity  will  not  beafiected  by  the 
circumstance  that  a  written  paper  of  previous  execution  has 
already  been  proved  and  recorded. 

According  to  Law,  a  person  may  make  a  disposition  of 
both  real  and  personal  estate,  or  of  either,  by  last  Will  and 
Testament.  But  the  requisites  of  a  good  Will  to  pass  per- 
sonal estate,  are  not  the  same  with  those  which  are  sufficient 
to  convey  real  estate.  A  Will,  therefore,  may  be  good  and 
sufficient  to  dispose  of  chattels,  which  may  not  be  sufficient 
to  dispose  of  and  convey  lands;  yet,  if  it  be  sufficient  for 
the  first  purpose,  it  shall  be  recorded,  although  it  be  defec- 
tive and  insufficient  for  the  latter.  U  then  the  written  pa- 
per before  us  sufficient  for  either  purpose  ?  As  to  chattels^ 
a  Will  must  be  in  writing  (except  nuncupative)  although 
it  may  not  be  signed  by  the  Testator.  .  Blackstone  defines 
it  to  be,  ^Uhe  legal  declaration  of  a  man's  intention  which 
he  wills  to  be  performed  after  his  death:''  and  all  that  is 
requisite  fo  make  it  such  legal  declaration  is,  that  it  should 
appear  that  his  will,  touching  the  subject  disposed  of,  be 
settled,  and  that  it  be  declared  by  a  writing  made  by  him^ 
or  with  his  consent,  and  by  his  directions.  (Judge  AoaneV 
opinion  in  Cogbill  y.  Cogbill,  2  Hen.  &  Munf.  514.)   , 

The  requisites,  then,  of  a  sufficient  Will  (made  by  a  com- 
petent person)  to  dispose  of  chattels,  are,  that  the  Testator 
declare  in  legal  manner,  his  intentions  which  he  wills  to 
be  performed  after  his  death  touching  the  disposition  of 
his  goods;  this  legal  declaration  must  be  in  writing;  it  must 
shew  a  settled  purpose  to  dispose  of  the  subject  mentioned 
in  a  particular  manner,  after  the  Testator's  death.  Now, 
in  the  paper  before  us,  the  Testator,  Miles  Selden,  has  de- 
clared his  intentions  which  he  wills  to  be  performed  after 
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his  deathy(touching  subjects  disposed  of;)  his  declaration  is 
legal,  and  In  writing;  and  shews  a  settled  purpose  to  dis- 
pose of  certain  goods  in  a  particular  manner,  by  providing 
for  and  giving  to  every  member  of  his  family  a  certain  in- 
terest, in  certain  subjects,  which  he  wills  to  have  effect 
after  his  death.  Why  then  is  this  not  a  ^  Will  in  writing 
as  to  personal  estate  ?''  If  it  be  sufficient  for  any  purpose, 
it  ought  to  be  proved  and  recorded.  But  this  writing  is 
said  to  be  good  for  no  purpose,  and  the  objections  to  it  are 
the  same  whether  they  affect  it  as  a  disposition  of  land  or 
goods.  I  will  therefore  proceed  to  consider  what  is  a  suf- 
ficient Will  to  convey  lands;  and  the  reasons  which  induce 
me  to  support  the  writing  before  us  as.  a  sufficient  Will  to 
convey  lands,  will  apply  in  greater  force  to  support  the 
same,  as  a  sufficient  Testamentary  disposition  of  personal 
estate. 

The  requisites  of  a  Will  (made  by  a  competent  person) 
to  convey  lands  are,  1.  It  must  be  the  last  Will.  2.  It 
must  be  in  writing.  3.  It  must  be  in  writing  signed  by 
the  Testator  himself,  or  some  person  for  him,  in  his  pre- 
sence, and  by  his  direction.  4.  It  must  be  attested  by  two 
or  more  credible  witnesses,  in  his  presence.  This,  if  the 
Will  be  not  wholly  written  by  the  Testator  himself;  but  if 
80  written,  then  it  mqst  still  be;  1.  The  last  Will.  2.  It 
must  be  in  writing.  3.  It  must  be  in  writing  signed  by 
the  Testator.  Now,  this  last  state  of  things,  is  equal  to 
the  first;  the  attestation  of  witnesses  is  dispensed  with,  and 
the  three  requisites  last  above  mentioned,  are  substituted 
for  the  whole  power  and  force  of  the  four  first  mentioned. 
In  other  words,  the  writing  declaring  itself  to  be  the  last 
Will  and  Testament  of  the  writer,  who  signs  it,  and  being 
wholly  written  by  him,  furnishes  the  full  and  complete 
eviflence  of  its  being  such  a  last  Will  as  would  or  could  be 
afforded  by  the  attestation  of  two  or  more  credible  wit- 
nesses,  who  had  subscribed  it  in  his  presence,  and  declar- 
ing upon  oath  to  that  effect.  But  the  writing  before  us, 
declares,  I,  That  it  is  the  last  Will  and  Testament  of  Miles 
Selden.  2  It  is  a  writing  wholly  written  by  Miles  Selden, 
3.  It  is  signed  by  him,  *'I,  Miles  Selden^''  fcc.  Where- 
fore, then,  is  it  not  his  true  last  Will  and  Testament  ? 

The  Counsel  for  the  Defendants  object,  1.  That  a  sign- 
ing, such  ad  the  paper  before  us  exhibits,  i&  not,  and  does 
not  afford,  the  evidence  required  by  Law,  that  Mi/es  Sel- 
den did  sign  the  writing  in  question  as  and  for  his  last 
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Will;  and  so  the  writing  aforesaid  has  not  the  third  requi- 
site above  mentioned,  and  is  not  signed  by  the  Testator. 
And  2.  The  same  Counsel  say,  that  the  writing  aforesaid, 
taken  altogether,  though  it  may  shew  that  Miles  Selden 
had  an  intention  of  making  a  written  Will,  yet  it  at  the 
same  time  furnishes  tiie  proof  that  he  did  not  intend  that 
particular  writing  and  identical  paper  to  be  his  Will,  be- 
cause it  is  unfinished,  and  abandoned  in  the  midst  of  the 
subject  previously  proposed;  and,  therefore,  is  a  mere  me- 
morandum of  a  thing  to  be  done,  which  might  be  done,  or 
not,  at  his  pleasure,  and  is  not  available  as  a  Will  for  any 

?urpose,  either  to  dispose  of  chattels,  or  to  convey  lands. 
*his  second  objection  will  bring  into  consideration  the 
doctrine  and  rules  of  Law  which  respect  'Hhe  distinction 
between  a  Will  unfinished  as  to  a  particular  disposition, 
and  one  finished  as  to  such  disposition,  but  incomplete  as 
to,  or  not  embracing  other  subjects  of  interest*' 

Before  I  proceed  to  examine  the  above-mentioned  ob- 
jections, I  will  observe,  that  although  the  requisites  of  a 
sufficient  Will  in  writing  to  dispose  of  goods,  and  of  a  suf- 
ficient Will  to  convey  lands,  are  not  the  same,  yet  the 
things  which  the  Law  requires  respecting  either,  must  be 
proved  to  exist  in  as  great  perfection  and  with  as  much  cer- 
tainty in  the  one  case,  as  in  the  other;  thus:  as  to  goods, 
it  must  be  the  last  Will;  it  must  be  in  toriting;  as  to  lands, 
it  must  be  the  last  Will;  it  must  be  in  writing;  it  must  be 
signed  by  the  Testator,  The  two  requisites  mentioned, 
as  to  the  firsts  must  be  proved  to  exist  with  as  much  cer- 
tainty and  in  as  great  perfection,  as  the  three  requisites 
mentioned,  as  to  the  last^  and  vice  versa;  therefore,  the 
rules  of  Law  applicable  to  the  one,  are  applicable  to  the 
other,  because  the  reason  is  the  same.  These  observations 
will  be  applied  hereafler. 

I  will  now  proceed  to  enquire  in  what  place  and  on  what 
part  of  a  written  paper  purporting  to  be  a  Will^  must  be 
signed  the  name  of  the  Testator,  to  give  it  validity  as  such, 
to  convey  lands. 

Every  person  competent  in  Law,  has  the  right  of  dis- 
posing of  his  personal  goods  by  last  Will  and  Testament. 
The  Law  does  not  require  s^ch  disposition  to  be  in  writing, 
except  by  restraining  nuncupative  or  oral  dispositions,  to 
particular  circumstances,  nor  when  in  writing,  to  be  sign- 
ed by  the  Testator.  Lands  cannot  be  conveyed  in  Vir- 
ginia by  last  Will  and  Testament,  except  the  same  be  made 
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in  writing  and  signed  by  the  Testator.  The  writing  isre- 
quired  to  secure  certainty  as  to  the  interest  disposed  of,  and 
the  person  to  whom  conveyed.  The  signature  of  the  Tes- 
tator, is  required  to  secure  certainty  as  to  the  identity  of 
the  Testator  hi mself)  and  to  connect  him  with  the  writing 
itself,  which  purports  to  be  a  last  Will  and  Testament: 
But  the  Law  has  not  prescribed  in  what  part  of  the  writings 
or  on  what  place  of  the  paper  containing  the  same,  the 
name  of  the  Testator  must  be  signed.  The  office  of  the 
signature,  which  is  to  identify  the  Testator,  and  to  connect 
him  with  the  written  paper,  is  performed,  so  far  as  it  de- 
pends upon  itself,  equally  well,  whether  it  be  made  at  the 
beginning,  in  the  middle,  or  at  the  end;  at  the  top,  or  at 
the  bottom  of  any  written  paper;  provided  it  be  made  with 
a  view  to  such  identification  and  connection.  When,  there- 
-fore,  a  written  paper  is  exhibited,  purporting  to  be  a  last 
Will  and  Testament,  signed  by  the  Testator,  and  n  proved 
to  be  so  signed,  in  any  of  the  places  above-mentioned; 
which  proof  is  always  afforded,  when  the  whole  writing 
and  signature  is  established  to  be  in  the  proper  hand-wri- 
ting of  the  Testator,  the  necessary  identification  and  con- 
nection above-mentioned,  is  made  out;  and  the  writing 
must  be  received  for  what  it  purports  in  itself  to  be;  unless 
it  can  be  shewn  by  countervailing  testimony,  that  such 
writing  was  so  signed  with  a  different  view,  and  for  a  dif- 
ferent purpose.  Sut,  such  testimony  must  be  derived  from 
the  writing  itself,  when  it  is  wholly  written  and  signed  by 
the  Testator,  with  his  proper  hand.  Is  there,  then,  any 
testimony  derived  from  the  paper  writing  tiefore  us^  to 
shew  that  Miles  Selden  signed  It  with  any  other  view  or 
for  any  other  purpose,  than  to  identify  and  connect  him- 
self with  it,  and  to  adopt  for  his  own,  the  sentiments  which 
it  contains  ?  An  answer  is  offered  in  the  first  objection  of 
Counsel  for  Defendants  already  mentioned,  which  is,  that 
the  signing  of  the  papor,  such  as  it  is,  is  at  the  beginning 
and  not  at  the  conclusion  of  the  writing,  and  so  the  same 
is  not  signed  according  to  our  Law  respecting  Wills.  Let 
the  validity  of  this  objection  be  enamined.  The  term 
sign^  as  applicable  to  the  act  oi  writing  a  man's  name,  is 
not  unfrequently  used,  both  in  the  Statutes  of  England  and 
in  our  Acts  of  Assembly;  both  in  relation  to  Wills  and  in 
relation  to  contracts.  Long  before  our  Acts  respecting 
Wills,  and  to  prevent  frauds  and  perjuries,  were  enacted, 
this  word  was  used  in  the  British  Acts  of  Parliamcmti  re- 


Digitized  by 


Google 


APP3ENDIX.  583 

specting  the  same  subjects,  and  received  a  legal  definition, 
both  by  learned  Judges  and  able  Commentators.     This  le- 
gal definition  was  well  known  and  understood  by  our  Judg- 
es,  and  Lawyers,  and  Legislators,  who  enacted  our  Laws; 
and  who,  by  adopting  not  only  the  particular  provisions  of 
the  English  Statutes,  but  also  the  same  words  and  phrase- 
ology, adopted  also  the  same  construction  and  meaning, 
which  was  well  known  to  be  given  to  them  by  the  English 
Judges.    This  I  understand  to  have  been  the  uniform  course 
of  decision  in  this  country.     The  only  material  difference 
between  our  Act  of  Assembly  respecting  Wills,  and  the 
EngKsh  Law  on  the  same  subject,  under  the  Statute  of  29 
Car.  11,  is,  that  our  Act  allows  a  Will,  if  wholly  written 
by  the  Testator,  and  signed  by  him,  to  be  good  and  suffi- 
cient without  the  attestation  of  witnesses;  whereas,  the 
British  Statute  requires  the  attestation  of  witnesses:  both 
require,  that  the  writinff  should  be  •*  signed  by  the  Testa- 
tor,'* to  be  a  good  Will.     The  word  signed,  therefore, 
means  the  same  thing  in  both.     In  the  construction  of  the 
English  Statute,  it  has  been  determined,  that  the  Testator's 
name  written  with  his  own  hand  at  the  beginning  of  his^ 
Will,  as  **I  John  Mills,  do  make  this  ray  last  Will  and 
Testament, '*  is  a  sufficient  signing  without  any  name  at  the 
bottom.    2  Black.  Com.  376.     This  construction  is  alsa 
maintained  by  the  decision  of  th^  Case  of  Lemayne  v. 
Stanley,  read  by  Counsel  from  3  Lev.      This  decision 
has  been  long  made.     I  do  not  consider  it  impeached  by^ 
any  authority  which  I  have  read,  or  which  has  been  quo- 
ted at  the  bar.  It  was  certainly  rightly  made,  in  the  Case 
for  which  it  was  made.     The  whole  Will  .was  finished, 
sealed,  and  witnesses  called  to  attest  as  the  final  publica- 
tion; and  the  Testator's  name  written  or  signed  at  the  top, 
or  beginning,  being  adopted  by  him,  before  the  witnesses 
called  to  attest,  answered  all  the  purposes  of  certainty,  as 
if  his  name  had  been  signed  by  way  of  subscription  at  the 
bottom,  and  acknowledged  by  him.     Whatever  difference 
of  opinion  may  now  exist  as  to  what  ought  to  be  regarded 
as  the  proper  extent  of  the  influence  of  that  Case,  I  cannot 
imagine  that  any  serious  objections  could  or  would  be  made 
to  a  Will  in  writing,  with  the  Testator's  name  if^nec?  at 
the  beginning,  perfect  in  all  other  respects,  and  publish- 
ed by  the  Testator  before  the  requisite  number  of  attesting 
witnesses,  because  the  Testator's  name  was  not  signed  at 
the  bottom.     The  name  signed  at  the  beginning,  is  adopt- 
ed as  a  concluding  and  final  act. 
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I  considery  theD,  that  a  signing  does  not  necessarily 
mean  a  subscribing.  In  cases  of  contract,  in  which  the 
Law  requires  a  party  to  sign  a  writing  before  he  shall  be 
bounds  numberless  authorities  might  be  adduced  to  show 
that  the  word  **  sign'*  does  not  necessarily  mean  subscribe. 
The  Law  provides,  that  no  person  shall  be  bound  for  the 
debt  of  another,  unless  his  agreement  to  be  so  bound,  shall 
be  in  writing,  signed  by  him,  or  some  other  person  for 
him,  thereunto  lawfully  authorised.  Was  it  ever  contend- 
ed, would  it  be  now  contended,  that  a  person  intending  to 
pay  the  debt  of  another,  for  a  sufficient  legal  consideration, 
may  not  bind  himself  in  writing  to  do  so,  without  subscri- 
bing his  name  to  the  written  promise  or  agreement,  if  he 
sign  his  name  in  any  part  of  the  writing  containing  suffi- 
cient words  to  bind  him?  As  thus:  "t^.  B,  presents  his 
compliments  to  C.  D.  and  promises,  (for  certain  sufficient 
and  legal  considerations,)  to  pay  him  a  debt  of  01000,  due 
him  by  E,  F.  thirty  days  after  date?"  Would  not  C.  D.  at  ' 
the  expiration  of  the  time  limited,  be  entitled  to  demandj 
and  recover  by  action  at  Law,  from  w^.  B,  the  Si 000  men- 
tioned, if  there  could  be  no  other  objection  made  than  that 
^,  B.  had  not  signed  his  written  promise  to  pay?  Most 
certainly.  Would  it  be  decided,  that  because  ^.  B,  had 
not  signed  his  name  at  the  conclusion  of  such  a  writing, 
that  his  promise,  otherwise  obligatory,  was  void?  Un- 
questionably not.  Authorities  are  unnecessary  to  be  re- 
ferred to,  to  maintain  so  plain  a  proposition.  Signing^ 
then,  does  not  necessarily  mean  subscribing^  in  relation  to 
contracts  in  writing.  To  maintain  that  it  does  so  mean, 
in  relation  to  Wills  in  writing,  is  to  assert,  that  the  same 
word  in  our  Legislative  Acts  must  have  a  different  mean- 
ing, when  the  Legislature  had  it  most  aptly  in  its  power  to 
avoid  this  struggle  about  the  import  of  a  word,  by  using  the 
term  subscribed  instead  of  signed^  when  jt  was  intended 
that  the  writing  should  be  void,  unless  it  was  subscribed; 
and  by  using  the  word  signed,  when  it  was  intended  that 
the  writing  should  be  valid,  if  signed  by  subscription  or 
other  signature.  We  have,  then,  before  us,  a  paper  signed 
with  the  name  of  the  Testator,  to  shew  whose  Will  it  is; 
declared  ta  be  his  last  Will  and  Testament,  by  way  of  pub- 
lication; in  writing  wholly  written  by  the  Testaior,  to  ex- 
clude the  necessity  of  attesting  witnesses  to  prove  the  sign- 
ing and  publication;  we  therefore  have,  according  to  my 
judgment^  the  whole  evidence  of  a  suiSciently  finished 
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Will,  which  the  Law  demands,  published  in  writing,  writ- 
ten wholly  by  the  Testator,  and  signed  by  him.  ^ 

To  fortify  the  conclusion,  that  the  paper  being  wholly 
written  and  signed  by  the  Testator,  is  a  proof  substituted 
instead  of  attesting  witnesses,  and  must  have  the  effect  of 
evidence  derived  from  inch  attestation,  let  us  compare  the 
ofiBce  of  both  modes  of  proof  which  are  used  to  establish 
the  requisites  of  a  sufficient  Will;  the  one  not  written  by 
the  Testator,  but  attested  by  witnesses;  the  other  wholly 
written  by  the  Testator,  but  not  so  attested;  but  signed  in 
both  cases.  In  both  cases,  the  Will  is  in  writing,  and 
signed  by  the  Testator.  When  the  Will  is  written  by  ano- 
ther, the  signature  of  the  Testator  is  proved  by  the  attest- 
ing witnesses.  When  the  Will  is  wholly  written  by  the 
Testator,  that  fact,  and  his  signature,  jare  proven  by  testi- 
mony establishing  his  hand- writing.  In  both  cases,  the 
Will  must  be  signed  by  the  Testator,  as  and  for  his  last 
Will  and  Testament;  this  fact  in  the  Brst  case,  is  to  be  es-' 
tablished  by  the  testimony  of  the  attesting  witnesses;  in 
the  other  case,  it  is  established  by  proof  of  the  hand*wri« 
ting  and  signature  of  the  Testator,  which  writing  declares 
itself  to  be  such  last  Will  and  Testament.  In  both  cases, 
the  Will  must  be  published:  this  is  done  in  the  first  case, 
by  the  attestation  of  witnesses;  in  the  other,  by  the  act  of 
writing  and  signing;  otherwise,  in  the  latter  case,  no  Will, 
though  written  with  the  greatest  accuracy,  and  signed  in 
any  manner,  at  the  beginning,  or  at  the  conclusion,  could 
be  published  without  calling  witnesses;  which  the  Law  does 
not  require.  It  therefore  fippears  to  me  to  be  unquestion- 
ably true,  that  the  writing  wholly  by  the  Testator  in  the 
one  case,  is  substituted  to  the  o^lice  of  attesting  witnesses 
in  the  other,  and  draws  with  it  all  the  consequences  of  the 
evidence  of  attestation  and  publication;  wherefore  this 
Will  must  stand  in  the  same  force  as  if  it  was  a  Will  of 
like  contents,  offered  for  probat  with  the  requisite  number 
of  attesting  witnesses,  who  should  testify  that  the  Testator 
published  it,  and  declared  to  them  it  was  his  last  Will  and 
Testament 

The  conclusion  drawn  from  this  m6de  of  reasoning,  does 
not  appear  to  me  to  be  affected  by  any  authority  of  Cases 
decided  in  England,  respecting  Wills  aflfecting  lands;  be-  - 
cause  decisions  there  are  made  under  a  different  state  of 
things,  lyiere  the  WilFs  being  wholly  in  the  hand-writing 
of  the  Testator,  is  a  circumstance  of  no  avail;  here,  it  is  all 
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powerful,  it  is  equivalent  to  attestalion  and  publication. 
And  here,  in  this  State,  it  is  equally  powerful,  I  presume, 
whether  the  Will  affect  real  or  personal  estate. 

As  to  the  second  objection,  which  asserts,  that  the  wri* 
ting  before  us  is  a  Will  for  no  purpose ;.and  which  involves 
the  doctrine  respecting  unfinished  or  imperfect  Wills;  the 
Cases  read  at  the  bar,  relate  generally  to  Wills  of  personal 
estate,  concerning  which  there  existed  in  certainty  no  at* 
testation  and  publication;  but  the  requisite  proof  of  a  last 
Will  and  Testament  was  to  be  inferred,  or  not,  according 
to  circumstances.  When  these  circumstances  shewed  it 
to  be  most  probable  that  the  Testator  did  not  intend  a  par- 
ticular writing  to  remain  and  be  taken  as  the  evidence  of 
his  wishes  as  to  the  disposition  of  hi^  property  after  his 
death,  or  as  and  for  his  last  Will  and  Testament,  the  Courts 
in  {England  would  not  infer  that  he^  did  so  intend,  in  the 
absence  of  proof  that  he  published  it  as  such.  The  Cases, 
therefore,  which  have  been  read,  while  they  support  the 
observations  which  I  have  made,  that  the  requisites  of  a 
sufficient  Will  to  dispose  of  goods,  must  be  proved  with 
certainty,  do  not  impeach  the  arguments  advanced  in  sup- 
port of  this  Will:  For,  there  is  no  Case  which  I  know  oiy 
or  which  has  been  referred  to  by  Counsel,  that  proves,  ac- 
cording to  my  understanding,  a  Will  to  have  been  wholly 
rejected  for  imperfection  in  some  particular,  for  uncertain- 
ty in  some  particular,  or  for  being  unfinished  as  to  some 
particular  disposition,  being  perfect,  certain  and  finished 
as  to  other  dispositions,  respecting  which  Will,  the  proof 
which  the  Law  requires  was  exhibited  as  to  the  makinff 
and  publishing  thereof.  On  the  contrary,  whenever  such 
proof  has  been  made,  the  Will  has  been  received,  although 
it  cannot  be  carried  into  execution  as  to  the  things  left  im< 
perfect  and  unfinished  for  want  of  certainty.  I  conclude, 
then,  that  whenever  we  have  a  .Will  be'fore  us,  certain, 
finished,  and  complete,  as  to  any  purpose  proved  by  the 
testimony  required  by  Law,. it  must  be  received  pro  tanto; 
and  that  a  Will  proved  and  established  by  the  hand-writing 
of  the  Testator,  is  not  lesa  to  be  regarded  than  a  Will  of 
like  contents,  proved  by  attesting  witnesses;  and  that  the 
same  construction  must  be  put  upon  one,  as  upon  the  other; 
and  that  if  a  Testator  professes  an  intention  of  making  soine 
dispositions  which  he  does  not  make,  but  omits  by  calling 
on  witnesses  to  attest  his  Will,  as  it  is,  arid  so  publishes  it; 
the  Will  is  good  as  to  the  subjects  well  devised,  and  the 
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Testator  is  considered  to  I;iave  abandoned  the  intention 
which  he  once  had  of  making  further  dispositions;  the  same 
inference  must  follow  in  relation  to  a  Will  wholly  in  his 
own  hand^writing;  it  is  finished  when  he  chooses  to  add 
no  more. 

The  above  conclusion  is  not  averted  by  considering,  that 
when,  in  the  one  case  the  witnesses  are  called  and  attest 
the  WilU  we  have  a  certainty  that  the  Will  is  finished  ac- 
cording to  the  wishes  of  the  Testator,  which  we  have  not 
by  the  signature  at  the  beginning,  when  the  Will  is  wholly 
written  by  the  Testator,  and  there  be  no  attesting  witness- 
es. Because,  in  either  case,  the  contents  of  the  Will  are 
the  same,  and  there  is  the  same  imperfection;  in  either  case, 
he  is  equally  at  liberty  to  abandon  intentions  previously 
avowed,  and  to  |:emain  satisfied  with  the  dispositions  he 
has  made,  so  far  as  he  has  written  them;  in  either  case,  he 
may  postpone  making  further  dispositions  for  further  con- 
sideration, and  may  adopt  and  sanction  what  is  written  pro 
tanto;  this  he  does  by  calling  witnesses  to  attest  in  the  one 
case,  and  by  ceasing  to  write  in  the  other;  in  the  latter  case, 
this  conclusion  is  necessart/y  and  cannot  be  repelled  but  by 
evidence  derived  from  the  writing  itself;  because  the  Law 
makes  the  writing  itself  the  evidence  of  itself ^  as  I  have 
already  observed,  when  speaking  of  the  office  of  the  signa- 
ture, and  requires  no  attesting  witnesses.  When,  then^ 
a  Testator  chooses  to  a.dd  nothing  further  to  his  Will,  he 
may  stop  writing,  and  adopt  the  signature  at  the  beginning 
or  top,  as  and  for  his  present  signature  in  either  case.  This 
is  true  in  all  cases,  or  it  is  true  in  none. 

I  think  it  is  established,  from  what  has  already  been  said, 
and  from  other  authority  which  has  been  referred  tO,  that 
the  word  signed  does  not  necessarily  mean  subscribed.  If 
this  be  admitted,  then  a  Will,  in  all  other  resipecis  perfect ^ 
is  not  void  for  the  want  of  a  signature  by  way  of  subscript 
tiofif  if  it  be  otherwise  signed.  What,  then,  shall|^  the 
evidence  of  perfection  ?  That  it  be  in  formal  and  technical 
words  ?  Then  none  could  write  his  own  Will,  ,but  one 
learned  in  the  Law.  Thut  it  should  dispose  of  all  the  es- 
tate belonging  to  the  Testator  ?  Then  it  would  depend  not 
upon  the  signing^  but  upon  other  proof,  a  multitudinous 
testimony  of  what  belonged  to  the  Testator  at  the  time  of 
his  death.  That  it  should  conform,  in  all  respects,  to  what 
the  Testator  proposed  at  the  time  of  commencing  the  work  ? 
Then  he  shaU  not  change  his  mind,  nor  fail  in  the  least  par* 
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ticular  to  write  his  Will  as  to  all  things  mentioned  in  an 
unnecessary  preamble;  for,  although  the  things  omitted  be 
unimportant,  yet  as  the  Testator  has  declared  an  intention 
to  make  some  arrangement  about  them,  and  has  omitted  it, 
it  is  evident  that  the  work  proposed  is  not  finished,  and 
therefore  the  Will  is  unfinished  and  void  !  For,  whether 
the  things  omitted  be  important  or  nol^'  avails  nothing;  the 
work  is  only  finished  when  all  is  done  that  was  proposed. 
This  is  the  criterion  by  which  signing  is  allowed  to  be 
equivalent  to  subscribing^  shewing  that  it  must  be  the 
finishing  stroke  to  the  whole  work. 

But,  if  what  is  just  above  said  be  rejected  as  extravagant^ 
and  it  be  saidj^  as  more  rational,  that  the  objection  shall 
prevail  only  when  things  material  are  omitted:  then  I 
aak,  to  what  extent  material?  Of  little  value  or  of  great 
value?  The  rule  then  ceases  to  be  certain,  and  is,  there- 
fore, ho  rule.  The  L31W  gives  a  rule  certain — the  Will 
must  be  signed. 

There  can  be  no  doubt,  that  if  the  Testator  writes  his 
Will  wholly  with  his  own  hand,  and  subscribes  his  name 
thereto,  that  then  he  has  signed  it,  and  4:he  hand-writing 
is  wholly  substituted,  instead  of  publication  and  attestation 
by  witnesses.  When  will  this  consequence  of  the  evidence 
of  the  hand-writing,  cease  in  all  its  force  ?  It  can  only  cease 
when  it  is  determined  that  signed^  means  subscribed.  For 
if  signing  otherwise  than  by  subscribing,  be  sufficient  in 
any  case,  then  the  proof  of  each  act  of  writing  the  name, 
whether  it  be  placed  at  the  beginning  or  at  the  conclusion> 
at  the  top  or  at  the  bottom^  being  (he  salne,  the  efiect  must 
be  the  same. 

The  term  ^^signed^^^  piust  have  a  determinate  meaning. 
It*Yn^ns  the  act  of  writing  the  name,  at  the  conclusion  of 
the  Willf  absolutely;  or  it  does  not.  If  it  admits  of  any 
conditions,  then  the  act  of  signing  may  be  manifested  by  a 
subscription  or  other  signature.  If  it  admits  of  no  condi- 
tions, then  the  Case  of  Letnayne  v.  Stanley  is  over-ruled 
in  toto*  If  it  admits  of  conditions  as  to  place,  then  signing 
either  by  way  of  subscription  or  other  signature,  is  abso- 
lutely sufficient.  For,  the  Law  has  given  no  rule  by  which 
to  determine  when  the  act  of  signing  the  Testator's  name 
shall  be  sufficient,  as  it  respects  the  place  of  the  signature; 
it  only  declares  that  his  name  shall  be  ^^  signed ;^^  we  can- 
not establish  any  such  rule.  If  in  one  case,  according  to 
its  circumstances,  we  say  sigmng  by  subscribing  is  ne- 
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cessary,  and  in  another  case  a  different  mode  of  signing  is 
sufficient  according  to  other  circumstances,  we  make  a  dis- 
crimination which  our  Act  of  Assembly  does  not  authorise; 
and  cause  the  validity^  of  a  Will  to  depend^  not  upon  the 
proof  of  the  hand-writing  and  signature  of  the  Testator, 
but  upon  the  proof  of  these  other  circumstances.  The  Sta- 
tute has  confined  us  to  these  expressed  circumstances,  to 
wit:  the  signing  of  the  Will,  and  the  writing  wholly  by 
the  Testator.  ,  How  can  we  ssiy  that  these  circumstances 
may  be  sufficient  or  otherwise,  according  to  the  proof  of 
other  circumstances  not  furnished  by  the  Will  itself,  when 
the  Statute  declares  them  to  be  sufficient,  pet  ae  ? 

It  is  in  vain  to  require  a  final  character  about  the  Will,  as 
respects  its  being  made,  which  the  Law  does  not  require. 
If  the  Testator  declares  it  to  be  hisiast  Will  and  T'esta- 
ment  in  writing,  wholly  written  by  himself,  with  his  name 
thereto  ^^  signed ;^^  the  Law  (our  Act  of  Assembly)  says, 
it  shall  be  taken  as  such;  it  adds  no  conditions,  and  I  shall 
require  none.  Whether  the  contents  of  such  written  Will 
can  be  carried  into  ^execution  wholly  or  in  part,  only  for 
the  want  of  certainty,  or  on  account  of  other  imperfection, 
is  to  be  discovered  generally  from  the  writing  itself,  and  is 
a  subject  for  after-enquiry,  but  cannot  exclude  the  probat, 
if  it  contains  any  certain  and  perfect  disposition. 

For  my  own  opinion,  enough  is  said:  But  I  will  suppose 
a  sound  discretion  may  be  exercised  by  the  Court,  to  deter- 
mine as  to  the  final  character  of  any  writing  offered  fer  pro- 
bat  as  a  Will,  upon  circumstances  other  than  those  which 
I  have  mentioned.  These  circumstances  must  yet  arise, 
from  the  contents  of  the  Will  itself.  Otherwise,  a  last  writ- 
ten Will  might  be  set  aside  by  oral  testimony,  procured 
by  fraud  and  perjury.  A  Will  as  to  Lands  cannot  be  made 
but  in  writing,  nor  can  a  written  Will  be  set  aside  by  oral 
testimony.  Here,  then,  is  a  written  Will  before  us,  perfect 
in  itself,  as  to  every  subject  disposed  of;  solemn  in  its  form; 
taking  notice  of  every  member  of  the  Testator's  family, 
and  providing  for  them;  concluding,  that  what  he  had  be- 
queathed in  the  several  clauses  of  it,  was  now  given^  and 
that  he  had  nothing  to  add  to  a  particular  son  but  his  good 
wishes,  &c.  and  of  this  Will,  it  is  said  it  ought  not  to  be 
regarded  as  final  because  it  appears  upon  the  face  of  it,  that 
the  writer  professed  a  design  by  that  writing,  to  set  apart 
funds  for  the  payment  of  his  debts,  an  object  dear  to  his 
heart,  and  to  appoint  executors;  which  things  were  not 
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done;  therefore,  this  writing  is  not  finished,  and  ought  not 
to  stand  as  a  Will  for  any  part,  because  the  writer  might 
have  intended  to  charge  -some  part  of  the  subjects  devised 
with  the  payment  of  a  portion  of  his  debts. 

To  the  above  it  may  be  answered,  it  was  not  necessary 
to  set  apart  by  Win,  a  fund  for  the  payment  of  debts;  it 
was  not  necessary  to  appoint  executors;  and  the  writer 
might  not  intend  to  charge  any  part  of  the  subjects  de- 
vised, with  the  payment  oiany  portion  of  his  debts;  such 
intention  cannot  be  presumed  from  the  writing  itself;  such 
presumption  cannot  arise  from  evidence  extrinsic,  because 
the  evidence  itself  is  inadmissible;  and  such  presumption 
is  expressly  excluded  by  the  fact  of  his  having  charged 
some  of  the  devises  with  the  payment  of  money,  and  using 
the  expressions  in  the  last  clause,  ^'as  much  as  I  now  give 
to  the  rest  of  my  children,''  comparing  what  he  had  now 
devised  in  gross  and  unincumbered,  with  what  he  had  pre^ 
viously  advanced  to  his  son  Miles.  But  the  Law  provides 
for  the  payment  of  his  debts.  But  it  is  said,  we  must 
presume  that  the  Testator,  having  avowed  an  intention  tA 
providing  a  fund  for  the  payment  of  his  debts,  had  not 
abandoned  that  intention  at  the  close  of  this  writing  which 
is  before  us;  and,  that,  therefore,  it  is  unfinished,  and  bo 
Will.  There  is  no  necessity  for  such  a  presumption;  and 
unnecessary  presumptions  avail  nothing.  Besides,  the  in- 
tention avowed  was  in  the  word  **Acrea/Ver;"  and  not 
*^  hereinafter ;^*  ^nd  if  he  did  not  thereafter  make  the 
provision,  we  may  presume  that  he  abandoned  the  inten- 
tion, and  this  presumption  is  as  necessary  as  the  presump- 
tion weare  required  to  make  against  the  Will,  and  so  both 
avail  nothing. 

What  rule,  then  shall  be  adopted  in  this  and  similar  Ca- 
ses? Shall  we  adopt  that  which  is  the  neeessary  result  of 
the  evidence  before  us,  or  that  which  may  or  may  not  be 
true  in  the  absence  of  evidence  to  make  it  certain  ?  Un- 
questionably that  which  is  the  necessary  result.  What 
then  would  follow  ?  When  a  written  Will  appears  not  to 
be  finished  in  every  particular,  but  is  finished  as  to  some 
particular  dispositions,  it  shall  stand  for  what  is  finished) 
unless  the  completion  of  the4infinished  disposition,  accor- 
ding to  the  avowed  design  of  the  Testator,  would  neces- 
sarily affect  what  was  finished;  so  that  what  was  done,  by 
consequence,  remained  also  unfinished  and  but  done  in 
party  by  reason  of  its  necessary  conoectioa  akid  relation  to 
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Aomething  avowedly  intended  to  be  done,  but  was  not  done, 
and  80  there  remained  no  Will  fully  expressed  as  to  any 
entire  subject.  Apply  this  rule  to  the  Case  before  us:  it 
does  not  necessarily  appear  from  this  Will  itself,  that  if 
the  Testator  had  gone  on  to  appropriate  a  fund  for  the  pay- 
ment of  his  debts  according  to  alist  he  intended  to  leave, 
and  to  appoint  executors,  that  the  devises  in  the  Will 
which  are  in  themselves  finished  and  perfect,  would  be  in 
any  manner  affected.  So  there  is  no  necessity  to  reject 
what  is  done. 

The  rule  or  principle  thus  advanced,  is  supported  by 
authority.  Swinburne^  519,  says  that,  "when  a  Testa- 
tor, after  he  has  begun  his  Will,  doth  pirt  off  or  defer  finish- 
ing thereof,  until  another  time  and  in  the  mean  time  dieth, 
&.C.  yet  concerningtthose  things  already  disposed,  the  Tes- 
tament is  not  void.'' 

.  The  Case  of  Buller  v.  Bakery  referred  to  from  3  Cokeys 
Sep.  31,  goes  all  lengths  to  support  the  grounds  which  I 
take.  In  that  Case  it  is  said,  "  If  one  commands  another 
to  make  his  Will,  and  thereby  to  devise  White  Acre  to 
•/.  S.  and  his  heirs,  and  Black  Acre  to  «/.  N.  and  his  heirs, 
and  he  writes  the  devise  to  «/.  S,  in  the  life- time  of  the 
devisor,  and  before  the  other  is  written  the  devisor  dies, 
yet  it  is  a  good  WHl  to  J,  8^  For  what  reason  ?  Not 
because  the  whole  intentions  avowed  by  the  Testator  are 
written,  but  because  the  devise  to  •/.  S.  is  in  itself  perfect, 
and  would  not  be  necessarilff  affected  by  the  devise  in- 
tended for  X  N.  This  is  proved  by  what  follows  after: 
"  But  if  he  commands  one  to  make  his  Will,  and  to  devise 
fF.  Jicre  to  J.  S.  aiid  his  heirs,  upon  condition^  and  he 
writes  the  devise  to  «/.  S,  and  his  heirs,  and  before  he 
writes  the  condition  the  devisof  dies,  this  is  void."  For 
what  reason?  Because  if  the  whole  avowed  intention  of 
the  Testator  was  written,  the  devise  to  J.  *?.  would  be 
different,  and  that  which  was  not  written,  would  necessct- 
rilff  affect  that  which,  was  written,  and  so,  by  consequence 
no  part  of  the  devise  was  finished  and  complete^ 

What  has  been  already  said,  with  the  authorities  referred 
to,  establish  two  principles;  the  first  is,  that  a  writing  hav- 
ing all  the  requisites  of  a  Will,  is  not  void  because  it  does 
not  contain  all  the  avowed  intentions  of  the  Testator  as  to 
every  subject,  if  it  contain  ell  his  intentions  as  to  any  par- 
ticular' subjects;  and  the  second,  by  necessary  inference^ 
iS|  that  the  things  requi^te^  must  be  proved  to  exist  with 
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as  much  and  not  less  certainty  and  perfection  in  a  Will  re- 
specting  goods,  as  in  one  respecting  {aQds;  for,  that  wheo 
in  LaWf  any  fact,  is  established  by  proof,  it  exists^  certain- 
ly, perfectly,  entirely;  or,  it  is  not  established  at  all.  Hence 
it  follows,  that  as  a  Will,  respecting  chattels,  may  be  valid, 
being  <^  finished  as  to  some  certain  dispositions,  though  un- 
finished and  incomplete  as  to,  or  not  embracing  other  sub- 
jects of  interest:"  So  a  Will  respecting  lands,  may  be  valid, 
being  finished  as  to  some  devises,  though  unfinished  and 
incomplete  as  to,  or  not  embracing  other  interests  intended 
to  be  devised;  and  that  the  authorities  applicable  to  one 
case,  are  applicable  to  the  other,  as  I  have^eme  time  ago 
observed.  Wherefore,  not  only  the  authorities  above  re- 
ferred to,  but  also  the  Decision  of  the  Court  of  Appeals, 
in  the  Case  of  Cogbill  v.  Cogbill,  support  the  opinion, 
that  this  is  a  sufficient  Will,  so  far  as  respetsts  its  contents, 
not  only  for  disposing  of  the  chattels,  but  also  for  oonvey- 
itig  the  lands  therein  mentioned.  And  it  must  be  admit- 
ted to  probat,  if  it  be  sufficient  for  either  purpose.  It  is 
not  necessary  ia  say  any  thing  about  the  time  vvhen,  or  the 
place  where,  or  the  person  by  whom,  the  paper  io  question 
was  found;  because  a  written  Will  once  made,  cannot  be 
cancelled  but  in  the  manner  prescribed  by  our  Act  oi  As- 
sembly. 

Finally,  I  consider  all  the  objections  urged  against  this 
Will,  to  resolve  themselves  into  one;  which  is,  that  it  is 
not  sufficiently  *^  signed J^  For,  if  a  writing,  such  as  is  be- 
fore us,  was  admitted  to  be  signed  by  the  Testator,  and  at* 
tested  by  witnesses,  there  could  exist  no  objection  to  it  on 
account  of  its  contents.  But  a  Will  of  the^ame  contents, 
which  ia  sufficient,  because  it  is  signed  by  the  Testator  and 
attested  by  witnesses,  is,  as  I  have  endeavoured  to  prove, 
equally  sufficient,  if  wholly  written  by  the  ^Testator,  and 
signed  by  him  with  his  own  hand.  If,  therefore,  this 
Will  be  signed  by  the  Testator,  as  it  is  wholly  written  by 
him,  with  his  own  hand,  tlien  there  exists  no  objection  to 
it  on  account  of  its  contents.  The  contents  then  of  this 
Will,  can  form.no  part  of  the  objections  to  its  sufficiency. 
I  have  endeavoured  to  prove,  that  the  word  *^ signed^'*  used 
in  our  Act  of  Assembly,  does  not  ^necessarily  mean  sulh 
scribed;  and  that  the  expression  signed^  is  satisfied,  and 
the  Law  also,  if  the  name  of  the  Testator  foe  written  at 
the  beginning  or  at  the  conclusion.  If  I  have  sucoeeded 
in  my  endeavours,  then  as  the  name  of  the  Testator  is 
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written  at  the  beginning,  and  the  Will  is  wholly  written 
by  the  Testator;  it  is  signed;  and  there  remains  no  objec- 
tion to  it  on  any  aceount.  I  am  of  opinion,  that  it  is 
signed  and  may  be  recorded. 

Dade,  J. 

The  Counsel  for  both  the  parties  in  this  Case,  with  pecu- 
liar propriety,  (as  it  seems  to  me,}  have  deemed  it  neces- 
sary,  in  the  outset,  to  ascertain  as  clearly  as  possible,  the 
rule  of  construction  which  this  Court  should  adopt  in  rela- 
tion to  the  word  ^^signedy^*  in  the  Act  of  Assembly  con- 
cerning Wills.  If  (as  it  is  said,)  the  name  of  the  Testator 
in  the  body  of  the  Will,  is  a  good  signing  within  the  Act, 
and  the  whole  Will  being  in  the  Testators  band-writing, 
is  quile  tantamount  to  the  attestation  of  the  witnesses^ 
according  to  the  first  alternative  in  the  Act,  then,  a  Will 
thus  signed,  (by  which  I  am  always  to  be  understood  to 
mean  the  name  in  the  body  of  the  Will,  as  I  shall  use  the 
term  subscribed  for  the  name  at  the  close,  to  avoid  circum- 
locution,) and  thus  wholly  Written  by  the  Testator,  stands 
upon  precisely  the  same  ground  as  a  Will  executed  with 
the  formalities  of  full  subscription  and  publication,  in  the 
presence  of  the  subscribing  witnesses:  and  every  argument 
applicable  to  the  latter  Will,  would  apply  equally  to  the . 
former.  I  concur  with  gentlemen  in  the  opinion,  that  it 
would  be  rash,  at  this  day,  to  discard  the  authority  of  Ze- 
mayne  and  Stanley yS  Lev*  I,  which,  however  it  may 
have  been  complained  of  by  Judges,  and  elementary  wri- 
ters, has  ever  been  admitted  by  them  all,  to  be  settled  Law. 
But  I  go  farther.  I  do  not  think  that  Lemayne  and  Stan^ 
ley  is  liable  to  all  the  cavils  which  have  been  made  on  it. 
It  is  law  at  this  day,  here,  and  in  England,  that  a  deed 
sealed  and  delivered,  though  never  subscribed,  is  valid. 
For  many  years  of  the  English  history,  the  subscribing 
those  instruments  wais  unusual;  the  practice  reached  pro- 
bably to  the  times  of  the  Testator  in  that  Will.  It  wad 
very  natural  then  for  him  to  believe,  that  hi»  FFill  was  to 
be  executed  in  the  manner  of  other  solemn  instruments: 
He,  therefore,  put  his  sealy  and  the  Court  considering  the 
act  identified  with  the  agents  by  his  namcy  hSs  signutn^ 
his  marky  appearing  in  any  part  of  the  paper,  and  its  final 
character  being  most  distinctly  indicated  by  the  publication 
in  the  presence  of  the  attesting  witnesses,  I  should  have 
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thought  it  hard,  if  sitting  in  that  Case,  that  the  W!U  should 
have  been  over-ruled.  I  am  willing,  therefore,  to  say,  that 
when  we  used  the  word  **  signed^^^  in  our  Act,  we  adopted 
its  construction,  as  settled  in  Lemayne  and  Stanley.  But 
that  construction  was  merely,  that  the  name  in  the  body 
was  a  mark  or  sign  identifying  the  Will  with  the  Testator. 
In  England,  it  never  could  have  been  intended  to  answer 
the  other  purposes  of  a  subscription,  because  those  pur- 
poses are  there  necessarily  fulfilled  by  the  publication  ia 
the  presence  of  the  attesting  witnesses.  But  it  is  required 
that  we  should  give  it  a  further  influence:  that  we  should 
make  it  answer  the  purposes  of  a  subscription,  in  eviden- 
cing, not  merely  the  identity y  but  the  close^  the  final  cha-  . 
racier  of  the  pap^;  and  that  we  should  go  even  further, 
and  give  to  it  and  the  whole  handwriting  of  the  Testator, 
the  corresponding  influence  oi  publication  in  the  presence 
of  the  witnesses,  for  which  it  is  said  it  is  substituted. 
From  whence  are  these  constructions  derived  ?  Assuredly 
not  from  the  English  Law,  and  as  certainly  not  from  the 
principles  of  sound  reason.  I  shall  not  be  contradicted  in 
saying  that  the  last  act  in  relation  to  his  Will,  a  Testator, 
meaning  to  execute  his  Will  in  the  presence  of  witnesses, 
would  do,  would  be  to  call  upon  those  witnesses  to  attest — 
So,  also,  that  the  last  act  of  a  Testator  meaning  to  dispense 
with  those  witnesses,  by  writing  his  own  Will,  would  be  to 
subscribe  it.  Upon  principles  of  common  sense,  then,  can 
the  name  at  the  beginning,  and  the  hand-writing,  complete- 
ly indicate  the  conclusive  character  of  ^ud^crtdrn^  and  at- 
testing;  which  almost  every  man,  not  a  Lawyer,  pursuing 
even  the  previous  steps,  (viz.  putting  his  name  in  the  body, 
and  writing  wholly  in  his  own  hand,)  thinks  nevertheless 
necessary  to  be  added,  to  sicrtify  the  completion  of  the 
transaction  ?  I  think  not.  My  inference,  then,  is,  that  in 
every  case  where  the  subscription  is  wanting,  the  Will  is 
open  to  this  objection  of  imperfection,  on  that  account;  an 
objection  liable  to  be  completely  done  away  by  some  cir- 
cumstances, as  by  publishing  in  the  presence  of  attesting  wit- 
nesses, as  in  Lemayne  and  Stanley;  or  to  be  modified  and 
weakened  by  other  circumstances;  and  so  on  the  other  hand, 
to  be  strengthened  by  other  indications  of  imperfection  ap- 
parent on  the  face  of  the  Will.  If  these  premises,  and  this 
inference,  be  incorrect,  an  important  consequence  ensues. 
It  will  hot  be  denied,  that  a  Will  executed  with  all  the 
formalities  of  the  Statute,  toriling,  subscribing  and  at- 
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testing  must  be  admitted  to  probat,  however  imperfect  in 
its  provisions.  If  the  writer's  name  in  the  body  of  a  Will, 
wholly  written  by  himself,  and  having  the  words  ^^make 
this  my  fVill^'^  or  the  like,  stands  completely  and  to  all 
intents  and  purposes,  irt  the  place  of  the  other  legal  requi- 
sites, and  has  precisely  their  effect^  then,  you  can  no  more 
object  the  imperfection  and  inconclusiveness  of  the  provi- 
sions of  the  Will  in  the  latter,  than  in  the  former  case* 
Now,  as  the  great  question  in  this  Case  arises  upon  the  al- 
ledged  imperfection  and  inconclusiveness  of  this  Will  of 
Miles  Seldeuj  it  seemed  to  me  absolutely  necessary,  to  re- 
move the  above  difficulty,  which  presented  itself  at  the 
very  threshold. 

In  entering  upon  the  main  question,  that  of  imperfec- 
tion, I  assume  as  a  position,  that  a  Will  being,  in  the  lan- 
guage of  Judge  Blackstonej  or  rather  of  the  Civilians, 
**the  legal  declaration  of  a  man's  intentions,  which  he 
wills  to  be  performed  after  his  death,''  ought  to  leave  no 
reasonable  doubt  of  its  true  character.  Justice  and  com- 
mon sense  point  to  the  propriety  of  this.  If  a  man  die  in- 
testate, his  property  passes  by  Law  to  those  who  are  gene- 
rally the  first  objects  of  his  care  and  afiection.  His  Will 
may,  indeed,  provide  for  the  same,  but  it  may  disinherit 
them;  and  the  same  rule  of  construction  will  prevail  in 
either  case.  I  repeat,  then,  that  Courts  should  be  careful 
how  they  adopt  principles,  or  rules  of  construction,  which 
may  lead  to  such  consequences.  They  should  look  with  a 
keen  eye  into  the  true  character  of  such  a  paper,  when  cir- 
cumstances render  that  character  at  all  doubtful.  The  prin- 
ciples which  they  establish  in  relation  to  a  Will  doing  jus- 
tice to  a  man's  family,  may,  at  a  future  day,  be  invoked, 
in  another  case,  to  its  dishesion.  Upon  this  point  many 
authorities  have  been  cited;  a  comparison  of  the  whole  of 
them,  will  exhibit  some  contradiction  and  no  inconsidera- 
ble degree  of  confusion.  The  authority  which  strikes  my 
mind  as  the  most  deserving  of  consideration,  both  from 
its  intrinsic  testimony  and  corroborating  cases^  is  that  of 
Matthews  v.  Warner,  4  Ves.  jr.  186.  It  is  the  judgment 
of  the  Prerogative  Court,  strengthened  by  the  circumstance 
of  its  not  having  been  objected  to  by  the  very  able  Counsel 
employed  in  that  Case,  and  most  emphatically  corroborated 
by  the  opinion  of  the  Lord  Chancellor  upon  another  branch 
of  the  same  Case.  In  page  197,  of  the  above  book,  it  is 
said,  **  The  grounds,  upon  which  the  Court  pronounced 
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against  Ihat  paper,'*  (a  testamentary  paper  in  the  Cause,) 
<<  were,  that  it  was  incomplete  in  form  and  in  effect:  the  de- 
ceased could  not  have  made  up  his  mind  to  it,  or  he  would 
have  finished  it;  having  sufficient  time^  strength,  and  oppor* 
tunity,  after  the  inception..  The  Testamentary  Law  as  to  im- 
perfect or  inchoate  papers  is,  that  if  a  party  begins  a  testa* 
mentary  paper,  and  leaves  it  broken  oflfand  unfinished,  Aa* 
ving  lived  afterwards  a  sufficient  tinie  in  health  to  have 
completed  it,  if  he  thought  proper,  it  must  be  presumed, 
in  law,  that  he  had  either  abandoned  it,  or  had  not  finally 
made  up  his  mind,  that  it  should  take  effect"  And  this 
doctrine,  it  was  said,  has  been  universally  received.  Let 
any  man  read  the  Chancellor's  opinion,  following  shortly 
after,  in  the  same  Case,  and  he  will  be  satisfied  that  he  did 
not  dissent  from  the  positions  above  cited.  It  will  be  re- 
marked, that  this  decision  was  on  a  Will  merely  of  the  per^ 
sonahy,  and  that  it  was  made  in  the  year  1798,  nearly  sixty 
years  after  the  Case  of  Limbety  and  Mason^  Com.  Rep. 
451,  which,  with  the  Cases  therein  cited,  is  the  strongest 
Case  that  I  have  met  with  for  the  validity  of  imperfect 
Wills.  This  Case  is  supported  by  Coles  v.  Trecothickj  (9 
Vesey,  249,)  where  it  is  said,  **  That  if  it  appears  upon  the 
Will,  that  something  more  is  intended  to  be  done,  and  the 
party  was  not  arrested  by  sickness  or  deaths  that  is  not 
held  a  signing  of  the  Will,  which  purports,  that  there  shall 
be  a  farther  act."  Coles  v.  Trecothick^  is  recognised  by 
Judge  RoanCj  in  delivering  his  opinion  inCogbill  v.  Cog- 
billy  2  Hen.  &.  Munf  467,  as  is  the  Case  from  Roberts 
on  Frauds^  where  he  in  no  wise  impugns  the  very  strong 
authority  of  Roberts  in  support  of  my  position,  but  contents 
himself  with  shewing  its  inapplicability  to  \he  Case  then 
in  hand.  Indeed,  in  reading  the  opinion  of  Judge  Roam 
in  that  Case,  I  was  forcibly  impressed  with  the  truth  of  the 
observations  made  by  one  of  the  Counsel  in  this  Cause;  that 
it  is  remarkable  with  what  a  steady  eye,  throughout  the 
whole  of  his  opinion,  he  fastens  on  the  conclusive  and  final 
character  of  the  Will,  or  Codicil,  then  under  consideration. 
It  strikes  me  as  one  of  the  strongest  authorities  in  favor  of 
the  doctrine.  It  is  very  worthy  of  remark,  that,  in  Mat- 
thews and  ffarnery  and  Coles  and  Trecothick^  one  of  the 
circumstances  from  which  inponclusiveness  of  intention  is 
drawn  is,  that  of  the  Testator  haying  had  full  time  to  con- 
clude his  Will;  of  his  hot  having  been  arrested  by  sickness 
or  death;  from  which  a  very  reasonable  deduction  of  an 
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abandonment  of  intention,  or  indetermination  of  mind,  is 
deduced.  It  is  certainly  a  strong  circumstance,  and  will 
be  found  to  have  b6en  one  existing  in  several  of  the  case^ 
of  confirmation  of  imperfect  Wills.  It  may  very  reasona- 
bly be  presumed  to  have  existed  in  the  Cases  put  in  But' 
ler  and  Baker*s  Case,  3  Cohens  Reports^  for  the  Scrivener 
was  directed  to  do  an  integral  act;  to  devise  White  Acrt 
to  A.  and  Black  *Acre  to  B.  He  wrote  the  first  clause,  and 
the  Testator  died  before  writing  the  other;  it  must  be  be- 
lieved he  died  suddenly.  The  same  fact  will  be  presumed 
in  the  last  Case,  because  the  Testator  died  before  the  condi- 
tion could  be  written ;  and,  when  it  is  recollected,  how  fre- 
quently men  put  off  writing  their  Wills,  until  they  are  in 
extremis^  the  conjecture  becomes  more  probable;  no  infer- 
ence, then,  of  abandonment  or  change  of  purpose,  could  be 
presumed  hi  those  Cases.  But  those  Cases,  upon  which 
great  stress  has  been  laid,  are  susceptible  of  another  an- 
swer. It  is,  that  it  is  quite  manifest,  that  in  the  first  Case, 
the  Testator  meant  to  dispose  of  no  more,  or  perhaps  had 
nothing  more  to  devise,  than  Black  and  White  ^cre. 
Now,  as  the  whole  subject  was  before  the  Court,  as  well 
the  clause  written  after  the  Testator^s  death,  as  that  writ- 
ten before^  the  Court  could  see  that  the  former  was  abso- 
lutely independent  of  the  latter.  And  as  to  the  latter  Case, 
if  it  require  any  answer,  the  best  would  be,  that  it  was 
actually  held  imperfect  and  invalid;  and  although  the 
reason  assigned  is,  that  an  intended  condition  was  not  an- 
nexed to  the  estate,  yet  there  is  nothing  in  the  statement 
from  which  it  can  be  presumed,  that  as  a  single  devise, 
without  any  condition  intended,  it  would  have  been  con- 
firmed, unless,  under  circumstances  similar  to  the  first 
statement,  the  exposition  of  which  is  of  course  applicable 
to  the  latter. 

Upon  principle  and  the  dictates  of  common  sense,  which 
I  apprehend  furnish  excellent  rules  upon  this  subject,  the 
doctrine  is  equally  clear.  What  motive  could  induce  a  man 
having  strength  and  time  for  the  purpose,  and  setting  about 
his  Will,  not  to  perfect  it,  unless  it  be  the  want  of  infor- 
mation or  of  determination  ?  The  latter  is  absolutely  ne- 
cessary to  the  Will,  and  the  former  may  have  a  most  im- 
portant effect  on  its  provisions.  The  mischiefs  arising 
from  confirming  unfinished  Wills,  whether  of  real  or  per- 
sonal estate,  even  in  cases  in  which  the  devises  or  bequests 
actually  written  are  substantive,  are  almost  too  palpable  to 
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require  being  suggested.  A  man  may  make  absolute  be- 
quests of  lands  or  slaves  in  the  first  part  of  his  Will,  and 
yet  have  it  constantly  in  his  mind  to  charge  them  with 
raising  portions  for  other  devisees,  or  for  paying  debts. 
Conditions  of  various  characters  may  be  intended  to  bead« 
ded ;  as  for  example,  that  the  devisee  or  legatee  should  give 
up  other  lands  or  other  slaves  before  he  should  take  his  de- 
vise or  legacy.  Indeed,  1  am  not  prepared  to  say,  what 
might  he  the  efiect  on  the  residue  not  bequeathed.  I  am 
not  clear,  that  if  a  man  setting  about  making  his  Will  and 
giving  certain  slaves  to  one  of  his  children,  without  words 
of  exclusion,  and  breaking  off  abruptly  and  dying  intes- 
tate as  to  all  the  rest  of  his  property;  the  legatee,  besides 
his  legacy,  might  not  come  in  distributively  In  the  residue. 
It  cannot  be  necessary  to  dwell  on  the  many  cases  of  in* 
convenience,  which  would  spring  from  this  doctrine. 

It  may  be  remarked,  that  in  the  above  train  of  Cases, 
with  the  reasoning  on  them,  no  distinction  has  been  at- 
tempted to  be  drawn  between  a  Devise  of  lands  and  a  Will 
of  chattels.  Every  argument  deduced  from  cases  of  Wills 
of  chattels,  applies  a  fortiori  to  Devises  of  lands;  because 
the  latter  are  Statutory  conveyances  of  lands,  the  alien- 
ation of  which,  throughout  the  whole  of  our  own  and  the 
English  Law,  has  been  guarded  by  solemnities  evincing 
precision  and  deliberation.  A  Will  of  chattels,  is  a  mere 
testatio  mentis^  an  evidence  of  the  Testator's  purposes, 
like  the  note  which  is  adduced  to  support  the  promise  in 
an  action  of  assiimpsit.  But  a  Demise  of  lands  is  the 
conveyance  itself,  like  the  bond  or  obligation,  which  is  not 
the  evidence  of  the  debt,  but  the  very  debt  itself.  One 
difference  is  very  important  to  shew,  that  the  Will  of  lands 
must  be  the  very  paper ^  in  the  language  of  Judge  Roane^ 
which  the  Testator  ^^  signed  and  published^^  as  his  Will. 
From  its  publication,  it  passed  all  lands  then  actually  be- 
longing to  the  Testator,  (if  the  words  were  sufficiently 
comprehensive,)  and  no  after-acquired  lands.  It  would 
therefore,  in  many  cases,  be  of  the  utmost  importance,  to 
ascertain  with  the  precision  of  even  a  single  day,  the  time 
^hen  the  Testator  hath  put  the  finishing  stroke  to  his  Will, 
the  moment  when  he  stamped  it  with  the  impress  of  con- 
clusiveness. A  clause  in  .fudge  Soane^s  opinion,  in  Cog» 
bill  V.  Cogbilly  to  be  found  in  2  Hen.  fy  Munf.  p.  510, 
seems  to  me  worthy  of  consideration.  That  clause  is, 
"  With  respect  to  a  Will  of  lands,  therefore,  the  identity 
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of  the  paper,  with  reference  to  its  actual  execution  as  a 
Will,  is  important,  and  the  very  paper  exhibited  as  the 
Will  of  the  Testator,  must  have  been  executed  by  him,  as 
and  for  his  last  Will  and  Testament.  Even  in  this  case, 
however,  it  is  not  essential,  that  the  paper  established, 
should  be  the  identical  one  intended  for  his  last  Will;  noth- 
ing being  more  clear,  than  that  a  Will  of  lands  duly  exe- 
cuted, remains  in  force,  until  revoked  by  another  Will  al- 
so duly  executed:  an  approbation  of,  and  intention  to  exe- 
cute another  Will,  is  not  sufficient." 

The  explanation  of  the  latter  part  of  the  clause,  which 
may  seem  to  modify  the  first  part,  is  easy;  for  it  refers  not 
to  an  uncertainty  of  identity  in  the  paper  to  be  set  up  as  a 
Will,  but  uncertainty  or  change  of  intention^  as  manifested 
by  subsequent  acts  affecting  a  prior  fVill  duly  executed; 
as  to  which,  perhaps,  the  shortest  explanation  would  be, 
that  the  Court  never  could  Judicially  see  this  change  or 
uncertainty  of  intention,  or  at  kast  never  could  act  on  it, 
because  the  Statute  excludes  it,  (see  Roberts  on  Frauds^ 
370;)  as  is  exemplified  in  the  Case  at  bar.  No  body  doubts, 
but  that  Miles  Selden  had  changed  his  purposes  since  the 
Will  of  1800:  yet  no  body  doubts,  but  that  that  Will  must 
stand,  if  this  now  in  contest  be  not  received.  I  think  the 
reasoning  of  the  same  Judge,  in  page  512,  of  the  same  book, 
is  not  inconsistent  with  this  exposition.  It  may  all  be 
referred  to  this;  that  intention,  informally  or  imperfectly 
expressed,  shall  not  revoke  a  prior  Will  duly  executed,  al- 
though it  might  satisfy  the  Judges  as  welly  that  in  fact,  the 
formal  Will  was  not  intended  to  stand. 

I  have  thus  endeavoured  to  shew,  from  reason  and  au- 
thority, that  where  a  Will  merely  of  chattels,  by  its  provi- 
sionsy  mode  of  eocpression,  or  manner  of  executiony 
evinces  a  suspended  intention;  or  when,  from  the  failure 
of  the  Testator  to  complete  his  intentions,  he  hsrving  full 
time  and  power  to  do  so,  an  abandonment  is  disclosed,  the 
.  Will  ought  not  to  be  confirmed.  I  have  endeavoured  to 
prove  that  all  these  cases  are  a  fortiori  applicable  to  a  Will 
of  Lands,  and  that  they*  are  supported  by  other  reasons 
peculiar  to  a  devise  of  real  estate. 

I  shall  now  make  the  application  to  th^  Case  at  bar;^ 
and  shall  attempt  to  shew,  concisely,  that  the  paper  now 
-offered  for  probat,  by  its  provisionSy  mode  of  expression^ 
and  manner  of  executiony  evinces  an  uncertain  or  sus- 
pended intention;  and  by  reason  of  the  time  which  elapsed 
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from  the  writing  until  Mr.  Selden^s  deathi  and  other  cir* 
cumstaoces,  is  liable  to  the  objection  of  abandonment. 

The  very  first  impressions  made  upon  the  mind,  on  be- 
holding this  paper,  are  of  that  character.  The  last  Will  of 
a  gentleman  of  large  fortune,  and  numerous  family,  whose 
education  and  habits  made  him  conversant  in  legal  forms 
and  solemnities,  and  who,  by  hb  Will  of  1800,  had  indi- 
cated his  respect  for  them,  to  make  and  complete  his  Will 
on  a  half  sheet  of  letter  paper,  leaving  on  the  whole  of  it^ 
scarce  blank  space  enough  for  the  Clerk  to  endorse,  *^  The 
last  Will  and  Testament  of  Miles  Selden^''  with  the 
usual  officiail  notes!!  Initial  letters  set  for  names — unusual 
abbreviations — the  number  of  slaves  jn  a  bequest  signified 
by  a  numerical  figure  instead  of  a  word!  Interlineations 
over  words  not  actually  stricken  out,  but  tmderscoredy  in- 
dicating an  intention  at  2i  future  tirne  to  strike  out  or  not^ 
according  to  circumstances;  for,  if  the  intention  had  been  ' 
perfect,  the  score  might  have  as  readily  been  run  through 
the  words  as  under  them!  No  executors!  No  date;  and  no 
subscription!  I  will  not  waste  time  in  commenting  on  these 
most  striking  features  of  imperfectness  as  to  mode  of  ex- 
pression  and  manner  of  executiony  in  the  words  oi  the 
Text.  But  I  will  proceed  to  shew  the  imperfections  in  the 
provisions  of  the  Will:  It  will  be  conceded,  that  one  of 
the  most  prominent  objects  of  the  Testator  was  to  pay  all  his 
debts;  that  <^as  he  has  lived,  so  he  might  die,  just  in  all 
his  dealings  toward  men;''  he  intended  to  provide  a  fund 
for  that  object,  and  /  infer  that  he  intended  that  provision 
to  be  actually  spread  upon,  and  incorporated  in  his  Will; 
because  there  is  nothing  to  contradict  that  idea;  and  such 
is  the  mode  which  almost  every  sensible  man  would  have 
adopted.  For  the  like  reason,  I  presume  the  list  of  debts 
would  not  have  been  incorporated  with  the  Will,  but  would  . 
have  beeft  separate.  The  list  of  debts  must  have  preceded 
the  appropriation,  because  the  appropriation  would  neces- 
sarily be  graduated  by  the  amount  of  debts.  Time  was  re- 
quired for  this  object.  It  does  not  appear  ever  to  have 
been  accomplished,  and  the  paper  said  to  contain  the  appro- 
priation cannot  be  incorporated  with  the  Will,  for  the  very 
cogent  reasons  enumerated  in  Roberts  on  Frauds^  339. 
How  does  this  effect  the  provisions  of  the  Will  ?  If  the 
Testator  had  completed  his  Will,  he  would  have  provided 
the  fund;  he  would  have  found  his  debts  very  large,  for 
they  now  exceed  $  43^000^  and  they  would  not  have  been 
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a  great  deal  less  when  he  wrote  this  paper,  as  I  shall  by 
and  by  shew,  that  it  must  have  been  written  within  a  year 
of  his  death;  and  whilst  his  health  was  such  that  he  could 
not  have  been  in  a  condition  to  add  much  to  his  pecuniary 
embarrassments.  It  is  admitted,  that  nearly  all  his  pro- 
perty is  comprised  in  this  Will  and  Schedule.  That  in 
the  Schedule  would  have  scarce  paid  half  his  debts;  the 
balance  of  the  fund  must  then  have  been  raised  from 
these  very  bequests  in  the  Will,  and  it  is  probable,  that 
it  would  not  only  have  swept  them  (I  mean  the  per- 
sonal bequests,)  but  have  impinged  on  the  lands.  But 
the  Testator  meant  to  leave  his  children  both  personal 
and  real  property ;  and  it  is  not  probable  that  he  would 
have  comprised  the  whole  of  ihe  personalty  in  the  appro- 
priated fund.  What  then  ?  He  must  have  imposed  liens 
on  the  devises,  or  what  is  more  probable,  have  wholly 
altered  his  Will,  subjecting  specific  lands  and  chattels  to 
sale.  Although  we  can  only  conjecture  as  to  the  manner 
of  alteration,  we  are  absolutely  certain,  that  to  effect  this 
first  object  of  the  Testator's  wishes,  a  great  change  in  thcT 
Will  must  have  been  made.  Thus,  then,  a  provision  in 
the  Will,  in  itself  imperfect,  casts  a  cloud  of  uncertainty^ 
over  every  other  clause  and  provision  in  the  whole  Will; 
and  this,  as  it  seems  to  me,  of  inevitable  necessity.  But^ 
this  Will  is  also  liable  to  the  presumption  of  abandonment. 
From  the  Cases  of  Matthews  and  fFarner,  and  Coles  and 
Trecothickj  it  would  seem,  that  in  all  cases  of  imperfect 
Wills,  this  presumption  would  arise  from  the  jingle  cir- 
cumstance of  not  completing,  when  there  was  full  time 
and  power  to  have  completed.  This  was  the  principal 
point  in  Griffin  v,  Qriffiny  and  there  the  whole  period 
which  intervened  was  only  eight  days.  In  the  case  of  this 
Will,  I  infer,  that  at  least  three  months  must  have  elapsed; 
for  the  Will  was  probably  written  after  the  death  of  his 
daughter  Patsy^  in  the  month  of  July,  1810,  and  before 
executing  the  deed  to  Bullocky  on  the  6th  February,  1811. 
These  deductions  are  made  from  the  circumstance  of  Pat* 
sy*s  not  being  named  in  his  Will,  as  would  have  been  d6n€ 
by  the  Testator,  in  the  same  way  he  did  Milesj  even  if  he 
intended  nothing  for  her;  and  because  a  part  of  the  pro- 
perty contained  m  the  Will  is  conveyed  to  Bullocky  and 
this  property  would  not  have  been  inserted  in  the  Will,  if 
the  deed  which  placed  it  beyond  his  controul,  had  been 
made  before  the  Will.     And  here  let  it  be  observed,  that  * 
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if  other  circumstances  shall  he  considered  as  fixing  the  date 
of  this  paper  anterior  to  his  daughter's  death,  it  ad<ls  ano- 
ther testimony  to  the  incompleteness  of  the  Will,  as  he  has 
not  any  where  in  it  named  Patsy j  who  can  hardly  be  pre* 
snmed  to  have  been  wholly  unnoticed  by  her-father,  in  a 
full  and  perfect  Will.  Nor  ought  the  omission  to  name 
bis  wife^  except  incidentally,  to  be  overlooked,  in  reference 
to  the  same  point.  During  these  three  months,  from  Feb- 
ruary 6th,  until  the  30th  April  following,  when  the  deed 
to  Mr.  Hay  was  made,  I  can  see  no  reason  why  the  Will 
was  not  completed,  as  the  Will  of  1800  had  been,  unless 
that  the  intention  was  unsettled,  whether  arising  from  mo- 
tives known  only  to  Mr.  Seldetij  or  because  he  had  not 
been  able  to  make  out  the  important  paper,  the  list  of  debts, 
which  must  have  had  an  influence  on  his  whole  Will,  can- 
not be  ascertained,  and  is  of  no  consequence.  If  I  might 
conjecture,  I  would  attribute  it  to  the  latter  cause;  for  one 
of  his  most  important  debts  was  his  liability  for  his  son 
Cary,  for  whose  presence  he  was  extremely  solicitous^ 
and  amongst  other  reasons,  one  was,  that  he  might  ascer- 
tain what  Cary  could  do  as  to  this  very  debt.  For  the 
purpose  of  giving  no  more  weight  to  this  circumstance  than 
it  is  clearly  entitled  to,  I  have  brought  the  date  of  the  Will 
up  to  the  latest  period  at  which  probably  any  person  would 
think  of  fixing  it,  viz.' just  previous  to  the  deed  to  Bullock. 
But  as  the  Testator,  both  in  his  Will,  and  the  deeds  to  BuU 
lock  and  Hay,  has  manifested  a  humane  purpose  not  to 
separate  families,  it  is  to  be  believed  that  Florals  children, 
if  she  had  had  any  when  the  Will  was  written^  would 
have  been  given  to  James  Selden^  with  their  mother,  who 
is  therein  willed  to  him.  But,  in  Mr.  Hay^s  deed,  she 
and  her  two  children  are  conveyed:  from  which  circum- 
stances, it  is  inferrable,  that  the  paper  in  contest  was  writ- 
ten before  the  birth  of  either  of  Florals  children,  which 
would  assign  it  a  much  earlier  being,  and  add  considerably 
to  the  presumption  of  abandonment  Indeed,  «A»r  Mr. 
Hay^s  interview  with  him,  the  evidence  of  abandonment 
is  strong.  I  thought  the  argument  entitled  to  much  weight, 
that  the  disclosures  on  that  occasion,  blighted  his  prospects, 
and  so  materially  shook  all  his  arrangements,  that  he  might 
have  had  no  heart  to  set  about  a  disposition  of  his  property, 
and  might  have  thought  that  as  the  first  Will  was  the  sim- 
plest, so  it  had  then  become  the  best  It  is  scarcely  to  be 
believed  that  he  had  not  freely  communicated  with  his  son 
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MileSj  in  tbe  last  days  of  his  life,  on  the  whole  subject  of 
his  Will,  as  to  which  he  seems  to  have  been  generally  very 
unreserved;  and  Milesy  who  had  no  interest  either  way, 
proving  the  Will  of  1800,  is>  in  my  mind,  a  strong  circum- 
3tance  to  shew  that  there  was  an  intention  in  his  father 
wholly  to  abandon  this  now  offered  for  probat;  which,  upon 
tbe  whole,  I  think  should  not  be  admitted  to  be  proved  as 
a  Will,  or  Codicil,  of  either  real  or  personal  estate. 

Smith,  J. 

The.  paper  now  offered  for  probat,  as  the  last  Will  and 
Testament  of  Miles  Selden,  deceased,  is  objected  to  on 
the  ground,  that  it  is  not  executed  in  the  manner  and  form 
required  by  the  Act  of  Assembly,  to  pass  real  estate. 

1.  Because  although  wholly  written  by  the  Testator, 
and  his  name  appearing  in  the  commencement,  still  it  is 
not  subscribed  by  him  at  the  foot  of  the  instrument,  which 
is  deemed  indispensable  under  the  operation  of  the  Act  of 
Assembly. 

2.  Because  if  the  name  appearing  in  the  commencement, 
be  a  sufficient  signing;  yet  in  this  case,  the  instrument  is 
so  imperfect  and  incomplete  oii  its  face,  that  it  cannot  be 
received  as  a  Will.  / 

As  to  the  first  point.  Our  Act  of  Assembly  requires, 
that  a  Will  to  pass  lands,  shall  be  in  writing,  shall  be  sign- 
ed by  the  Testator,  and  attested  by  witnesses,  except  it  be 
wholly  written  by  the  Testator,  in  which  case  the  attesta- 
tion by  witnesses  is  dispensed  with.  In  giving  a  construc- 
tion to  this  Act,  as  it  regards  the  signing,  if  I  were  to  look 
to  the  Act  alone,  without  reference  to  any  decision  upon 
the  subject,  I  might  feel  some  hesitation  in  deciding,  that 
any  thing  short  of  the  Testator's  subscribing  his  name  at 
the  foot  of  the  Will,  would  be  sufficient  to  perfect  it.  But 
our  Act  was  copied  in  part  from  the  Statute  29  Charles  2, 
and  only  differs  in  this,  that  by  the  provisions  of  that 
Statute,  attesting  witnesses  are  necessary  in  all  cases  of 
Wills  relating  to  real  estate.  As  to  signing,  there  is  no 
difference.  Shortly  after  that  Statute  went  into  operation, 
a  construction  of  it  was  given  by  the  decision  in  the  Case 
of  Lemayne  v.  Stanley,  <*  That  the  name  of  the  Testator 
appearing  in  the  commencement,  in  the  mai^in,  or  at  the 
foot  of  the  Will,  was  a  sufficient  signing.'*  Although  some 
elementary  writers  have  questioned  the  correctness  of  this 
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opinion,  yet  I  cannot  find  ttmt  it  has  ever  been  over-ruled 
by  any  Judicial  decision.  When  our  Legislature  copy  aa 
English  Statute,  which  had  received  its  construction  in  the 
Courts  of  England,  it  is  to  be  presumed,  that  it  was  de- 
signed that  it  should  receive  the  same  construction  here; 
for,  if  it  had  been  intended  otherwise,  the  circunnstanee  of 
its  being  so  construed  in  England,  would  have  induced  the 
Legislature  here,  to  adopt  a  different  phraseology,  and  to 
have  put  the  Act  in  language  which  would  have  prevented 
this  question  from  ever  occurring.  I  must,  therefore,  con- 
sider the  Case  of  Lemayne  v.  Stanley ^  as  conclusive  au- 
thority upon  the  first  point,  and  that  the  name  in  the  com- 
mencement may  be  regarded  as  a  signing  within  the  Act. 
Before  I  proceed  to  express  an  opinion  upon  the  second 
point,  whether  the  paper  offered,  is  sufficient!)'  perfect  and 
complete  to  justify  the  Court  in  receiving  it  as  a  Will,  it  is 
necessary  to.  enquire,  whether  the  schedule  which  accom- 
panies it,  is  to  be  received  and  considered  as  connected 
with  it.  In  Roberts  on  Frauds^  338-9,  the  Law  on  this 
point  is  stated  to  be,  ^*  That  a  paper  referred  to  in  a  Will, 
must  be  incorporated  originally  into  the  Will,  or  be  exe- 
cuted according  to  the  Statute,  or  it  must  be  described  in 
such  a  way  that  the  Court  can  be  under  no  mistake  as  to 
the  paper  referred  to;  and  further,  it  must  be  a  paper  then 
written  and  in  existence."  This  authority  is  no  where 
contradicted  or  questioned.  Let  us  apply  it  then  to  this 
Case.  The  paper  in  question  is  not  incorporated,  it  is  not 
executed  in  the  manner  prescribed  by  the  Act,  for  the  name 
of  Miles  Selden  no  where  appears  on  it  It  is  not  de- 
scribed in  such  a  way,  as  that  the  Court  can  be  under  no 
mistake  as  to  its  identity;  in  fact,  there  is  no  sort  of  des- 
cription; no  such  paper  is  referred  to.  The  expressions 
are  ^^I  direct  my  Executors  hereafter  named,  to  discharge 
all  my  just  debts,  (a  list  of  which  will  be  found  with  this 
instrument,)  as  soon  as  they  can  accomplish  that  desirable 
object,  out  of  the  funds  hereof ler  appropriated  for  that 
purpose^  that  as  I  lived  so  I  may  die,  &c."  There  cannot 
arise  even  an  implicationi  that  the  funds  spoken  of  for  the 
payment  of  debts,  were  to  be  appropriated  by  a  separate 
paper  of  any  character*  I  think  the  fair  construction  is, 
that  it  was  the  intention  of  the  Testator,  to  make  the  ap- 
propriation in  the  body  of  the  Will;  and  besides,  it  does 
not  in  any  manner  appear,  that  the  schedule  was  written  and 
in  exiatoooe  at  the  time  of  writing  the  paper  offered  as  the 


Digitized  by 


Google 


APPENDIX.  605 

Win.    In  this  Tiew  of  the  Case,  there  is  no  priaoiple  upon 
which  the  schedule  can  be  connected  with  the  other  paper. 

I  come  now  to  the  question,  whether  the  paper  offered 
as  a  Will,  is  su£Sciently  perfect  to  admit  it  to  probat.  This 
paper  is  not  dated,  nor  can  we,  by  any  evidence  in  the 
case,  ascertain  the  precise  time  when  it  was  writteb;  but,  if 
I  am  not  mistaken,  it  is  admitted  on  both  sides,  to  have 
been  written  after  the  death  oiJosepJi  Selden^  in  1806,  and 
before  the  execution  of  the  Deed  of  Trust  to  Mr..  Hat/,  the 
30th  of  April,  1811,  which  was  about  18  days  before  CoL 
Selden^s  death.  There  are,  however,  some  circumstances 
relative  to  the  slaves  named  in  thckWiH,  and  afterwards  in 
the  Deed  of  Trust,  which  seem  to  prove,  that  the  paper  of- 
fered as  a  Will,  must  necessarily  have  been  written  at  least 
eighteen  months  before  Col.  Seiden^s  death;  the  precise 
time  is  probably  not  material.  The  supposed  defect  and 
imperfection  consists  in  this,  that  the  Testator,  at  the  com- 
mencement, manifests  a  determined  disposition  and  inten- 
tion to  appropriate  funds  for  the  payment  of  his  just  debts; 
he  also  clearly  evinces  an  intention  to  appoint  an  executor, 
and  states  that  a  list  of  debts  *^  will  be  found  with  this  in* 
strument."  All  these  intentions,  thus  manifested,  are  un- 
executed. No  funds  are  appropriated  to  pay  debts;  no  list 
of  debts  is  found;  no  executor  is  appointed,  and  the  wri- 
ting breaks  off  abruptly,  without  any  such  conclusion  as  is 
usual  to  such  instruments;  and,  therefore,  it  is  contended, 
that  it  should  be  regarded  as  an  unfinished  paper,  or  a  draft 
for  consideration.  It  is  true,  that  after  stating  that  he  had 
given  to  his  son.  Miles  Seld^iiy  jun.  before  his  marriage, 
as  much  as  he  now  j^ives  to  the  rest  of  his  children,  and 
tiiat  he  is  blessed  with  an  ample  fortune  and  lovely  family, 
he  concludes,  *^  I  have  nothing  to  add,  but  my  cordial  wish- 
es for  his  happiness  and  prosperity,"  and  thus  breaks  off.  In 
thus  using  the  words  '^I  have  nothing  to  add,''  we  must 
certainly  understand  him  as  meaning,  that  he  jiad  nothing 
further  to  add  to  the  provision  already  made  for  his  son, 
MUes  Selden^  jun.  and  we  cannot  fairly  construe  it  as  an 
expression,  that  he  had  nothing  further  to  add  to  the  wri- 
ting. 

The  Statute  of  29  Char.  2,  having  required,  that  in  all 
cases  of  Wills  to  pass  real  estate,  attesting  witnesses,  shall 
be  necessary,  a  question  like  the  present  could  not  have 
arisen  under  that  Statute;  for  the  very  circumstance  of 
the  publication,  and  calling  upon  witnesses  to  attest  it,  i^ 
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conclusive,  that  the  Testator  h^d  completed  the  Will,  and 
made  every  disposition  which  he  intended  to  make:  there, 
the  publication  of  the  intention,  that  the  paper  shall  be  the 
Will  of  the  Testator,  is  expressed,  here,  in  a  case  like  the 
present,  it  is  to  be  implied  or  not,  from  what  appears  on 
the  face  of  the  writing,  Bat  the  decisions  of  the  Courts 
of  England,  in  cases  of  Wills  of  personal  estate,  may,  by 
analogy,  be  applied  to  this  Case,  and  in  the  very  able  argu- 
ment which  has  been  made,  a  great  number  of  authorities 
have  been  referred  to.  I  shall  only  notice  some  of  those 
which  influence  my  opinion  in  this  Case.  Among  those,  is 
the  Case  of  Matthews  V.  fVarner^  in  1798,  4  Ves.jr.  197; 
in  that  Case,  two  papers  were  offered  for  probat,  one  dated 
in  1 785,  the  other  in  1 789;  the  paper  of  1789,  is  stated  on  its 
face  to  be  Rplan  of  a  Will,  and  after  giving  several  legacies, 
and  revoking  all  former  Wills,  breaks  off  in  the  middle  of  a 
sentence.  This  paper  was  rejected,  in  toto^  in  the  Prero- 
gative Court,  upon  the  grounds,  **  That  it  was  incomplete, 
in  form  and  effect;  that  the  deceased  could  not  have  made  up 
his  mind  to  it,  or  he  would  have  finished  it,  having  sufScient 
time,  strength  and  opportunity,  after  the  inception.  The 
Testamentary  Law,  as  to  imperfect  or  inchoate  papers  is, 
that  if  a  party  begins  a  testamentary  paper,  and  leaves  it 
broken  off  and  unfinished,  having  lived  a  sufficient  time  in 
health  to  have  completed  it,  if  he  thought  proper,  it  must 
be  presumed,  in  law,  that  he  had  (either  abandoned  it,  or 
had  not  finally  made  up  his  mind  that  it  should  take  effect: 
this  doctrine,  it  is  added,  has  been  universally^  received, 
and  was  particularly  recognized  in  the  Case  of  Chiffin  v. 
Oriffifij  decided  in  1790.^'  On  this  Case,  it  may  be  ob« 
served,  that  the  objection  to  this  paper,  that  it  was  stated  on 
the  face  of  it  to  be  a  plan  of  a  Will,  was  not  taken;  the  only 
principle  upon  which  the  Court  rejected  it,  was,  as  before 
stated,  its  being  unfinished;  and  the  paper  of  1785,  which 
was  recognized  by  the  same  Court  as  a  Will,  commenced  in 
the  same  way,  that  is,  it  was  stated  to  be  a  pianvt  a  Will; 
and  although  there  was  an  appeal  to  this  decision.  In  rela* 
tion  to  the  paper  of  1785,  there  was  none  as  to  that  of  1789. 
The  Case  of  Griffin  v.  Griffin,  4  Ves.  Jr.  197,  was 
this:  In  1789,  he  began  a  paper  and  having  written  no 
more  than  the  commencement  of  what  he  meant. to  do,  he 
was  called  away  to  dinner,  and  locked  up  the  paper;  eight 
days  after,  he  died  suddenly;  the  questions  were,  whether 
this  unfinished  paper  was  a  revocation  of  a  former  paper  of 
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1777,  or  whether  it  was  to  be  established  substantively  and 
conjunctively  with  the  former  paper.  It  was  decrded,  that 
the  unfinished  paper  could  have  no  effect  whatever,  the 
Testator  having  lived  eight  days  in  health  and  capable  of 
business,  after  he  had  began  that  paper,  and  not  having 
concluded  it,  the  presumption  of  Law  even  if  there  was  no 
other  paper,  would  have  been,  that  he  never  meant  to 
finish  it,  or  that  it  was  intended  only  as  a  draft  for  consi- 
deration. And  that  the  Case  was  still  stronger,  as  there 
was  an  executed  paper,  which  happens  to  be  the  case  in 
the  present  instance. 

Subsequent  to  this  is  the  Case  of  Coles  v.  Trecothick, 
9  Vesey,  248,  [1804,]  in  that  Case  it  is  said  by  the  CAan* 
celloTj  that  the  observation  is  just,  that  as  to  personal  es« 
tate,  if  it  appears  upon  the  Will  that  sftmething  more  is  in- 
tended to  be  done,  and  the  party  was  not  arrested  by  sick- 
ness or  death,  that  is  not  held  a  signing  of  the  Will,  which 
purports  there  shall  be  a  farther  act. 

And  in  Roberts  on  Fratfds^  453,  it  is  stated  that,  **It 
must  appear,  and  that  from  the  paper  itself,  and  not  from 
extrinsic  evidence,  that  the  writer  intended  it  to  operate 
as  it  stood  when  written,  without  contemplating  aily  fur- 
ther act  to  be  done  to  give  it  perfection  and  full  authenti- 
city.'* (This  very  sentence  is  sanctioned  by  Judge  Roane^ 
and  copied  into  his  opinion  in  the  Case  of  Cogbill  v.  Cog- 
bilL )  In  opposition  to  those  authorities,  which  are  of  a 
modern  date,  we  have  been  referred  to  some  ancient  deci- 
sions under  the  Statute  of  Henry  8.  These  Cases  are  cited 
to  prove,  that  where  a  Testator  has  begun  his  Will,  and  puts 
off  finishing  it  until  another  time,  and  dies,  yet  concerning 
those  things  already  disposed  of,  the  Testament  is  not  void. 
As  Swinburne f  page  522,  seems  to  be  very  much  relied 
upon,  1  shall  only  notice  that  authority.  He  states,  **  That ' 
where  a  draft  is  found  io  the  Testator's  hand-writing,  though 
not  signed  nor  delivered  before  witnesses,  if  it  seems  per- 
fect, as  if  it  does  not  break  off  in  the  middle  of  a  sentence, 
&c.  and  if  it  is  found  among  papers  of  value,  &c.  by  these 
circumstances  the  paper  seems  to  be  rather  a  Testament 
than  a  draft  only.'*  Upon  this  I  would  remark,  that  it  is 
affirmed  here,  that  the  Will  must  seem  to  be  perfect,  and 
an  example  of  an  imperfection  which  would  defeat  it,  is 

fiven  viz:  "  1/  it  breaks  off  in  the  middle  qf  a  sentence, 
*c."  but  it  is  not  stated  that  this  is  the  only  imperfection 
which  would  defeat  it;  on  the  contrary,  it  is  concluded  with 
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an,  &c.  which  shews  that  other  examples  might  be  given, 
I  understand  Swinburne^  that  if  it  does  break  off  in  the 
middle  of  a  sentence,  although  there  might  have  been  two 
or  three  devises  completed,  yet  the  whole  is  void  and  can- 
tfot  be  set  up  as  a  Will,  but  is  considered  as  a  draft  for  con* 
sideration.  What  is  the  reason  of  this  ?  Is  it  not  because 
it  thus  appears  that  he  has  not  acted  finally  upon  it,  that 
there  is  something  more  meant  and  intended  to  be  done  ? 
Would  not  the  reasoning  of  the  Law  be  precisely  the  sanfe, 
if  that  fact,  in  any  other  manner,  appeared  upon  the  face  of 
the  instrument?  I  believe  that  no  decision  of  any  date,  or 
of  any  Court,  has  been,  or  can  be  produced,  where  a  paper 
in  the  hand-writing  of  the  Testator,  not  signed  nor  deli- 
vered before  witnesses,  has  been  established  as  a  Will,  it 
appearing  upon  theTace  of  the  paper  that  some  further  dis- 
positions were  meant  and  intended  to  be  made. 

If  such  have  been  the  decisions  as  to  Wills  of  personal 
estate,  the  same  principles  certainly  apply  with  equal,  but 
I  think  more  force,  as  to  real  property.  In  the  Case  of 
Cogbill  V.  Cogbilly  Judge  Roane  states,  ^Hhat  the  paper 
in  that  Case,  as  relative  to  the  disposal  of  lands  is  justly 
abandoned  by  the  Counsel  for  the  appellants;  a  Will  of 
Lands,  (he  says,)  is  different  from  a  Will  of  personal  es- 
tate, it  must  be  executed  according  to  the  directions  of  the 
'  Statute,  beitog  a  Statutory  mode  of  conveyance.  *^  The  Sta- 
tute requires  that  the  Will  shall  be  signed  by  the  Testator, 
and  I  have  already  said  that  I  would,  under  certain  circum- 
stances, consider  the  writing  the  name  at  the  commence- 
ment as  a  sufficient  signing,  but  it  should  be  remembered, 
that  all  the  authorities  on  this  subject  concur  in  this,  that 
in  such  case,  the  name  must  be  written  with  intent  to 
give  authenticity  and  validity  to  the  instrument  It  might 
tken  be  asked,  at  what  precise  moment  of  time  is  it,  that 
such  a  paper  becomes  a  valid  Will.  Not  at  the  time  of 
signing  the  name,  because  at  that  time  the  paper  is  in 
blank,  there  is  nothing  to  authenticate  and  make  valid;  the 
name  will  be  considered  as  written  with  intent  to  make 
valid  a  Will  to  be  thereunder  written,  and  until  it  shall  be 
written,  it  cannot  become  an  authentic  and  valid  instru- 
ment. This  Case,  then,  turns  upon  the  question,  was  the 
paper  before  us  finished,  completed,  and  intended  by  CoL 
Selden  as  his  Will?  I  think  not  1.  It  has  no  date. 
2.  He  stater  in  the  paper,  that  a  list  of  his  debts  shall  ac- 
company it,  and  none  such  is  found.     3.  He  states  thai  hb 
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debts  are  to  be  paid  out  of  fbnds  to  be  hereafter  appropri- 
atedy  and  there  is  no  appropriation.  4.  He  states  his  in* 
tention  to  appoint  an  executor,  which  is  not  done,  5.  The 
paper  is  interlined,  and  words  underscored.  6.  Initials  are 
used,  (P.  K  supposed  for  P/ea^an/  Younghusband.)  7.  It 
is  not  concluded  in  the  manner  such  acts  are  usually  done, 
but  breaks  off  abruptly.  Besides,  Col.  Selden  was  a  man 
of  information,  and  business,  well  acquainted  with  the 
forms  of  such  instruments,  and  had  at  the  time,  a  former 
^  Will,  complete  in  all  respects,  signed,  sealed,  and  attested, 
and  which  he  still  preserved.  If  he  had  intended,  and  con- 
sidered this  paper  as  his  Will,  would  he  not  have  destroy- 
ed the  other,  especially  as  this  last  one  was  of  such  a  cha- 
racter as  to  make  it  at  least  doubtful  whether  it  could  be 
supported  as  a  Will  ?  Under  such  circumstances,  he  would 
not  have  left  the  former  Will,  in  itself  so  complete,  and 
formally  executed,  standing  in  opposition  to  it.  No  doubt 
he  had  intended  to  make  a  new  Wilt,  but  I  believe  his 
mind  was  fluctuating  on  the  subject,  and  that  he  had  come 
to  no  final  determination.  Upon  the  whole  view  of  this 
subject,  I  am  of  opinion,  that  the  paper  offered  for  probat, 
cannot  be  admitted. 

Stuai^,  J. 

,  The  question  to  be  determined,  is,  whether  the  paper 
which  has  been  the  subject  of  discussion,  is  the  Will  of 
Miles  Selden^  deceased.  If  it  has  validity,  it  must  be  as 
a  Will,  and  not  a  Codicil.  The  writer,  in  the  introduction, 
professes  his  intention  to  make  a  Will,  to  appoint  an  Exe- 
cutor, and  the  whole  tenor  of  the  instrument,  excludes  the 
idea  of  its  being  a  Codicil.  Is  it  then  a  Will?  Was  this 
paper  intended  to  be  exhibited  in  Court,  and  recorded  as 
an  instrument  to  convey  his  lands;  or  are  we  only  to  con- 
sider it  as  a  project  of  his  intentions  on  that  subject,  which 
he  intended  afterwards  to  execute  in  due  form?  In  sup- 
port of  the  first  position,  it  is  contended  that  it  is  com- 
plete: That  it  professes  to  be  the  Will  of  Miles  Selden  at  the 
commencement:  That  it  takes  notice  of  his  wife  and  all  his 
children,  and  professes  to  point  out  a  fund  for  the  payment 
of  his  debts,  a  list  of  which  he  promises  to  furnish:  That 
although  this  paper  is  not^subscribed  by  Miles  Selden^  the 
whole  of  it  is  in  his  own  hand-writing,  and  liis  name  ap- 
pears in  the  preamble:  That  on  the  authority  of  the  Case 
'77 
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of  Lemat/rie  and  Stanley ^  thU  is  equivalent  to  signing  the 
same  at  the  bottom.  On  the  other  hand  !t  is  contended,  • 
that  the  instrument  is  incomplete  on  the  face  of  it:  That  the 
strong  terms  which  he  uses  on  the  subject  of  his  debts, 
proves  that  a  provision  for  that  purpose  waS  one  principal 
object  in  making  a  Will:  That  this  object  was  wholly  un» 
provided  for:  That  he  intended  to  appoint  an  executor, 
which  was  not  done:  That  from  the  face  of  the  paper,  the 
manner  of  executing  it,  and  the  hand  from  which  it  came, 
prove  it  not  to  have  been  a  final  act.  In  this  instrument,  the 
name  of  Miles  Selden  no  where  appears  except  in  the  first 
line.  The  Plaintiffs  contend  this  is  sufficient  under  the 
authority  of  Lemaynt  and  Stanley^  and  our  Act  of  As- 
sembly: That  decision  going  to  shew,  that  it  is  sufficient 
if  the  name  of  a  Testator  be  found  in  any  part  of  his  Will, 
and  the  Act  of  Assembly  declaring,  that  proof  of  its  being 
wholly  in  his  own,  hand-writing,  is  equivalent  to  proof  by 
three  witnesses:  That  if  Miles  Selden  had  called  upo6 
three  witnesses  to  attest  this  instrument,  however  imperfect 
it  may  be,  it  must  have  been  taken  for  a  final  act,  and  that 
as  the  testimony  of  witnesses  has  been  supplied  by  the 
proof  of  the  hand«writing,  the  same  consequences  must  fol- 
low. I  admit  the  authority  of  Lemayne  and  Stanley. 
It  is  also  admitted,  that  the  testimony  of  witnesses  may 
be  supplied  by  proof  of  the  hand-writing,  but  I  deny  the 
inference  that  this  proof  is  conclusive  as  to  its  final  charac- 
ter. The  fact  is,  that  from  the  nature  of  these  different 
modes  of  proof,  the  same  conclusion  on  that  point  never 
can  follow.  It  is  true,  if  a  man  calls  witnessest  to  attest 
his  Wijl,  it  is  evidence  of  his  having  completed  it,  because 
no  man  in  his  senses  wouici  call  upon  witnesses  to  attest  aa 
act  which  he  never  had  performed;  but  the  other  mode  of 
attestation  will  justify  no  such  conclusion.  The  name  of 
a  Testator  is  generally  found  in  the  first  line  of  his  Will, 
and^  the  proof  progresses  with  the  writing,  and  never  can 
be  completed  until  the  instrument  itself  is  complete,  and 
when  this  proof  is  resorted  to,  the  Court  always  may,  and 
ought  to  enquire,  whether  it  be  the  final  act  of  the  party* 
Is  this  then,. the  final  act  of  the^arty  ?  Was  this,  as  in 
the  Case  of  Lemayne  and  Stanley^  all  the  signing  con- 
templated by  the  party  .^  Was  his  intention  with  respect  to 
his  Will  completed,  his  mind  being  in  no  suspense,  nor 
looking  to  any  further  or  future  act  of  authentication  ? 
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The  writing  appears  to  me  to  answer  this  question.  After 
making  the  strong  declaration  of  his  intentions  of  paying 
his  debts,  he  promises  to  leave  a  list  of  them  with  his  Will, 
and  directs  that  they  shall  be  paid  out  of  the  funds  there- 
after mentioned.  Where  were  they  to  be  pointed  out? 
In  his  Willy  unquestionably;  but  no  such  fund  is  pointed 
out;  and  it  is  agreed  on  all  hands,  that  this,  his  intention, 
cannot  be  effected  by  the  list  of  property  which  is  produced 
wiih  the  writing.  That  cannot  be  connected  with  the 
Will^  either  as  to  the* real  or  personal  property  which  it 
contains.  The  paper  is  not  identified  by  the  Will,  and  if 
it  was,  it  was  not  in  esse  at  the  time  it  was  written.  BO' 
beris  is  clear  on  this  subject.  But  it  may  be  alledged,  that 
Col.  Selden  considered  that  he  had  made  the  arrangement 
promised,  and  his  mistaking  the  operation  of  the  Law  in 
this  respect,  ought  not  to  prejudice  his  Will,  or  furnish  an 
argument  against  its  perfection.  This  consideration  might 
have  weight  in  enabling  us  to  judge  of  his  intentions,  if  it 
was  the  fact  But  I  cannot  suppose  Col.  Selden  consider- 
ed it  in  that  light  The  amount  of  the  whole  property  in 
the  list,  agreeably  to  his  own  estimate,  was  wholly  inade- 
quate.  It  appears  his  whole  personal  estate,  would  not 
have  answered  the  purpose,  independent  of  the  debt  due 
the  United  States;  and  this  we  are  told  has  been  verified 
by  the  sale  of  all  his  estate,  both  real  and  personal,  by  his 
son,  who  it  is  conceded  has  acted  correctly  in  that  transac- 
tion. 

In  ascertaining  what  was  Col.  Selden*s  opinion  in  this 
case,  it  is  fair  to  enquire  what  course  he  pursued  on  a  simi- 
lar occasion.  In  18Q0,  he  executed  a  Will,  in  the  body  of 
which  he  pointed  out  a  fund  for  the  payment  of  his  debts: 
the  provisions  of  his  Will  for  this  purpose  amounted  to 
one-third  part  of  the  whole  instrument:  he  subjected  the 
whole  of  his  estate  to  the  payment  of  his  debts,  and  divi- 
ded the  residue  among  his  children,  and  here  I  may  farther 
observe,  he  subscribed  his  name  at  the  bottom  of  it,  to 
which  be  affixed  his  seal,  and  formed  an  instrument,  com- 
plete in  all  its  parts.  I  infer,  therefore,  not  only  from  the 
inadequacy  of  the  fund,  (and  which  he  must  have  known 
to  be  such:)  from  the  unsettled  state  of  his  mind,  as  to  the 
appropriation  of  part  of  the-  slaves,  but  from  his  mode  of 
authenticating  such  instruments,  by  signing  and  sealing, 
that  he  himself  did  not  consider  this  a  final  act.  But  it 
has  been  said,  that  the  testimony  of  the  witnesses  is  con- 
clusive^ that  the  disposition  of  his  estate  in  this  instrument 
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w^s  In  coDformity  to  his  inteDtions,  expressed  to  manj- 
witnesses.  To  this  it  was  replied,  that  if  true^  parol  evi- 
dence cannot  make  perfect  an  instrument  imperfect  in  it- 
self, but  the  fact  was  denied,  and  that  the  weight  of  evi- 
dence was  the  other  way.  That,  whatever  may  have  been 
his  intention,  at  the  date  of  the  writing,  that  intention  was 
changed  some  time  before  his  death,  particularly  as  respect- 
ed his  son  Caryy  for  whom  he  said  he  would  do  little  or 
nothing  more  than  he  had  done,  that  of  this  he  spoke  pro- 
spectively,  when  he  expected  to  recover  from  his  iltnessi 
and  calculated  on  being  greatly  relieved  from  care  through 
the  agency  of  his  son  James.  It  is  clear,  then,  at'  that 
period,  the  dispositioa  contended  for  could  not  have  been 
m  contemplation.  In  the  course  of  the  examination,  I  was 
forcibly  struck  with  the  great  anxiety  he  expressed  to  see 
his  son  Cary:  It  appeared  to  me,  that  independent  of  pa- 
rental affection,  he  was  anxious  to  know  from  him  what 
he  might  depend  upon  on  the  subject  of  his  debts:  That^ 
without  a  knowledge  of  the  extent  of  his  liability  for  him, 
he  could  not  arrange  that  subject  to  his  satisfaction,  and 
that  when  his  situation  as  to  him  was  ascertained,  all  hope 
of  carrying  his  intentions  towards  hb  other  children  into 
effect,  was  lost,  and  that  he  then  relied  on  the  Will  of 
1800,  as  best  adapted  to  the  situation  of  his  affairs.  Whea 
I  take  a  view  of  this  whole  Case;  that  the  writing  was  not 
authenticated  by  signing  and  sealing,  as  was  his  manner  oa 
a  former  occasion:  That  he  appointed  no  executor,  although 
of  the  utmost  importance  to  do  so  in  the  then  state  of  his 
affairs:  That  he  made  *b  revocation  of  his  {ormer  Will: 
That  he  omitted  an  earnest  request  contained  in  his  former 
Will,  to  deposit  his  remains  with  those  of  his  ancestors: 
When  I  consider  the  loose  manner  in  which  the  devises  are 
drawn,  compared  with  his  former  Will,  and  that  it  was  not 
dated:  When  I  consider,  also,  that  his  oldest  son  was  with 
him,  before,  and  at  his  death,  and  that  he  probably  confer- 
red with  him  on  the  subject  of  his  affaifs,  and  that  such 
conference  must  have  led  to  a  knowledge  of  this  paper: 
And,  lastly,  and  most  importantly,  when  I  consider,  that 
there  is  no  adequate  fund  provided  for  the  payment  of 
debts,  independent  of  the  lands  devised,  and  that  that  fact 
must  have  been  known  to  Col.  Selden^  and  that  this  cir- 
cumstance not  only  renders  the  instrument  imperfect  and 
inconsistent  with  itself,  and  calculated  to  defeat  the  strong 
est  wishes  of  Col.  Seldeuj  1  cannot  believe  he  ever  consi- 
dered this  a  final  or  ralid  act. 
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TO  THE  PRINCIPAL  MATl^RS 

Contained  in  this  Volume. 


ABATEMENT. 

h  See  Mdiiion,  1  ta  6. 

2.  See  Grand  Jury,  1,  £,  3.  4. 

3.  Two  pleas  ib  abatement  may  be  pleaded  at  the  same  time» 
to  a  Presentment,  or  Indictment  Com.  v.  Long,  318 

ACCESSARY. 

1.  The  principal  and  accessary  were  charged  in  the  same  In- 
dictment for  murder.  The  principal  was  first  tried,  and 
convicted  of  murder  in  the  second  d^ree.  Before  judgment 
was  pronounced  against  hiniy  the  accessary  was  tried,  and 
the  jury  found  a  verdict  against  him,  subject  to  the  opinion 
of  the  Court,  whether  the  accessary  could  be  tried  before  the 
principal  had  judgment,  he  being  in  custody,  convicted  as 
principal.  Decided  that,  under  our  Statute,  conviction 
alone  without  attainder,  is  sufficient. 

Com.  V.  Williamson,  211 

2.  A  verdict  which  finds  a  person  indicted  as  being  accessary 
to  murder,  to  be  guilty  thereof,  but  does  not  determine  whe- 
ther he  is  guilty  as  accessary  to  the  murder  in  the  first  or 
second  degree,  is  erroneous,  and  ought  to  be  set  aside,  and 
a  Venire  facias  de  novo  awarded.  JMd. 

3.  See  Forgery,  3,  4. 

ACCOMPLICE. 

1.  An  accopaplice  is,  unquestionably,  a  competent  witness 

Miinst  a  prisoner  charged  with  a  crime.     Byrd  v.  Com.  490 

S.  The  admissibility  of  an  accomplice  does  not  depend  on  the 

ancient  and  exploded  doctrine  of  Approvement.  Ildd. 

ACQUITTAL. 

1.  See  Venue,  7. 

2.  See  Terms  of  Court,  I9  2. 

3.  See  Jiutetfoits  acquU,  and  Convid,  passim. 

4.  See  Jury,  8. 
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ADDITIONS.  . 
1.  A  plea  in  abatement  to  an  Indictment,  that  James  Baker, 

the  prosecutor,  k  a  ht^andman,  and  not  a  labourer,  being 
.    demurred  to,  was  adjudged,  bad.  Haught  t.  Com.  3 

SL  An  Indictment  charging  an  assault,  is  abateable  bj  teasoa 

of  no  addition  being  made  t^  the  name  of  the.  Defendant^  of 

h\%  estate^  degree,  or  mystery.  Com,  v.  Sims,  374 

S.  An  addition  being  dven,  must  be  the  true  one*  and  iT  not, 

it  may  be  traversed  Dj  p}ea  in  abatement.  Ibid^ 

4.  The  difference  between  the  addition  of  labourer  and  yeo- 
matif  is  sufficient  to  abate  the  Indictment  ^Here  the  De- 
fendant was  charged  as  labourer,  and  he  pleaded  that  he  was 
not  a  labourer,  but  a  yeoman.)  Ibid. 

5.  The  different  e&tates  and  degrees,  known  to  the  Common 
Law,  and  required  bj  our  Act  of  Assembly,  are  not  repug* 
nant  to  our  Constitution  and  Bill  of  Rights,  so  fiu:  as  regar& 
the  difference  between  the  degree  of  yeoman  and  dourer. 

Com.  V.  Clark,  401 

6.  An  Indictment  may  be  abated  by  shewing  that  the  jidditioa 
is  a  false \>ne,  although  his  true  addition  be  one  of  lower  de« 
gree.  Thus,  if  a  Defendant  be  indicted  bj  the  addition  of 
yeoman^  he  may  abate  it  by  pleading  that  he  is  a  labourer. 

Ibid. 
ADMINISTRATOR 

1.  When  an  executor  has  been  removed  from  office,  for  failing 
to  give  additional  securitjr,  and  an  administrator  de  bonis  non 
has  been  substituted  in  his  place,  (under  the  Act  of  Assem- 
bly ;)  another  person  having  equal  right  with  the  substituted 
administrator  cannot  come  in  at  a  subsequent  term,  and  be 
allowed  to  administer  (although  the  administrator  consents) 
the  power  of  the  Court  being  already /^ncttts'(>^!do. 

Ex  parte  Clarke,  230 

ADMIRALTY. 

1.  See  General  Court,  7, 8,  9. 

2.  See  Seamen,  5. 

AFFRAY. 
1.  Sec  Indictment,  11.    - 

AMENDMENT. 

1.  An  Attorney  for  the  Commonwealth  who  has  joined  in  the 
Defendant's  demurrer  to  his  replication,  (the  replication  be- 
ing defective  in  mere  form)  may  have  leave,  before  judg- 
ment is  entered  on  the  demurrer,  to  withdraw  his  jomder 
in  demurrer,  and  amend  his  replication. 

Com.  V.  Jackson,  501 

2.  During  the  Term,  the  records  are  in  the  breast  of  the  Court 
and  may  be  amended,  but  after  the  Term  no  amemi* 
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ment  can  be  made  except  of  a  mere  clerical  misprision.  An 
error  in  the  Orders  of  the  Court*  or  an  omission  to  make  an 
ientry  in  the  Order-book  is  not  a  Cterieal,  but  a  Judicial  er- 
ror. Com.  V,  Cawood,  527 
ARREST. 

1.  A  suitor  is  privileged  from  arrestbj  a  Capias  ad  SatUfa* 
ciendum,  or  other  process,  whilst  he  is  attending  Cottrt  in 
his  own  Cause,  a^ia  until  he  has  had  reasonable  time  to  re- 
turn home.  Richards  v.  Ooodson,  381 
ARRBST  OF  JUDGMENT. 

1.  See  Examining  Courts,  7,  8,  11. 

2.  See  Information,  2,  3. 

3.  See  Jeofails, 

4.  Judfpnent  cannot  be  art^sted,  except  for  errors  apparent  on 
the  record ;  therefore,  in  a  prosecution  for  forgery,  in  altering 
a  bail  bond,  exceptions  in  arrest  of  judgment,  which  set  forth 
a  Writ  on  which  the  bond  is  alledged  to  have  been  founded, 
(which  Writ  is  not  set  out  in  the  Indictment,  or  plea  of  the 
prisoner,)  are  not  to  be  regarded. 

Com,  V.  John  Linton,  476 
ASSAULTS. 

1.  See  Slaves,  5,  6. 

2.  See  Indictment,  11. 

ATTACHMENT. 

1.  See  ffitness,  1. 

2.  See  Contempt  of  Court,  passim. 

ATTORNEY. 

1.  The  Clerk  of  a  Superior  Court  of  Law  cannot  be  permitted 
to  practise  as  Attorney  in  the  Court  of  which  he  is  i31erk, 
notwithstanding  his  license  to  practise  in  all  the  Courts  of 
the  Commonwealth.  Ex  parte  CoUins,  223 

2.  See  Fees,  sec  1,  2. 

3.  See  Usury,  sec.  1. 

AUTERFOITS  ACQUIT. 

1.  A  prisoner  having  been  acc^uitted  of  the  forgery  bf  an  or- 
der, and  also  of  falsely  uttering,  as  true,  a  forged  order,  can- 
not plead  that  ac(|uittal  to  a  subsequent  Indictment,  charg- 
ing him  with  having  falsely  and  fraudulently  obtained  sun- 
dry {roods  by  means  of  a  false  privy  token,  and  counterfeit 
letter  ;  which  priinr  token  was  the  same  order,  of  the  forge- 
ry and  uttering  of  which  he  had  been  acquitted. 

Com.  V.  ^uhnn,  89 

2.  If  a  person  be  indicted  for  shooting  8.  W.  and  acquitted 
thereof,  and  then  indicted  for  shooting  J.  W.  her  plea  of 
^uterfoits  Acquit,  will  not  be  supported,  although  the  same 
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act  ofshooHng  is  charged  in  each  IndictmeBt;  for,  the  jury 
who  tried  the  first  Indictment,  might  have  acquitted  the 
prisoner  on  several  grounds,  which  would  not  affect  the  se* 
cond  trial,  as  that  the  shot  did  not  strike  and  wound  8.  FT. 
or  that  sh^  did  not  Hhoot  8,  W.  with  intent  to  maim,  disfi- 
gure, disable  or  kill  the  said  8.  W.  Sec 

Vaughan  v.  Com.  273 

3.  If  the  Defendant  to  the  Indictment  for  shooting  J.  IF.  plead 
that  she  had  been  indicted^  and  acquitted  of  the  sho«iting  of 
8.  W^  and  that  the  shooting  of  which  she  is  now  indicted, 
is  the  identical  shooting  of  which  she  had  before  been  ac* 
quitted,  and  no  other,  and  the  verdict  find  "  that  ^le  hath 
not  been  before  acquitted  of  the  same  offence,^^  this  find- 
ing is  sufficiently  responsive  to  the  issue  on  that  plea,  and» 
therefore,  good.  Ibid, 

4.  If  a  prisoner  be  acquitted  of  burning;  the  barn  of  Jb$iah 
Thompson,  he  cannot  plead,  this  acquittal  in  bar  of  an  In- 

'  dictment  for  burning  the  barn  of  Josias  Thompson. 

Com.  V.  J^ortimeftS^ 

5.  In  this  Case,  when  the  prisoner  was  on  his  trial,  for  burn- 
ing the  barn  of  Josiah  Thompson,  the  prosecutor  was  ask- 
ed his  name,  who  replied,  Josias  Thompson;  on  which  the 
prisoner  was  acdUitted,  without  leaving  their  box.  On  be- 
ing indicted  for  iMirning  the  bam  of  Josias  T— »,  he  can- 
not plead  duterjbits  Mquit,  IHd, 

6.  A  JvoKe  Prosequi  entered  l)j  the  Attorney  for  the  Com- 
monwealth, and  a  consequent  dischat^  from  custody jis  not 
an  acquittal,  or  dischai^e  from  further  prosecution»  and, 
therefore^  does  not  support  the  plea  of  AuterfoUs  Acquit. 

Lindsay  v.  Com,  345 

AUTERFOITS  CONVICT. 

!•  Tlie  Defendant,  with  two  others,  was  indicted  for  riotously 
and  routously  assembling  together,  to  disturb  the  peace,  and 
beins  so  assembled,  did  riotously  and  routouslj  beat,  wound 
and  ill  treat, one  H.M.  The  Defendant  pleaded,  that  he 
had  been  heretofore  indicted  for  an  assault  and  battery  on 
the  said  H,  M.  being  the  same  offence  with  which  he  is  now 
charged ;  and,  that  on  the  trial,  the  riotous  conduct  now 
charged  on  the  Defendant  and  the  other  indictees,  wasgivea 
in  evidence,  in  aggravation  of  the  said^assault  and  battery, 
^nd  that  he  had  been  convicted  of  the  same.  This  is  a  good 
plea  in  bar.  Com.  v.  Kinney,  139 

2.  If  a  person  charged  with  an  assault  and  battery,  be  recog- 
nized to  appear  at  the  next  Superior  Court,  to  answer  an 
Indictpnent,  to  be  then  and  there  preferred  against  him  for 
the  said  offence ;  in  the  mean  time,  fraudulently  procure 
himself  to  be  indicted  for  the  same  offence  in  the  County 
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Court,  and  there  coDfess  his  gvilt,  and  a  small  amercement 
be  thereupon  assessed  against  him,  such  fraudulent  prosecu- 
tion and  conTictioUf  present  no  bar  to  the  Indictment  prefer- 
red against  him  in  the  Superior  Court  Com.  v.  Jackson,  501 

3.  The  plea  of  Jiuterjbis  Convict,  in  such  case,  being  replied 
to  speciall j«  the  replication,  which  sets  forth  such  fraudu- 
lent prosecution  and  conviction,  being  well  drawn,  is  a  suf- 
ficient answer  to  the  Defendant's  .plea»  and  should  be  ad* 
judged  good  on  demurrer.  Ibid. 

BAIL. 

1*  If,  after  office  judgment  against  the  Defendant  and  bail, 
the  appearance  bail*  or  any  other  person,  becomes  special 
bail,  the  juds;ment  against  the  said  appearance  bail  maj  be 
set  aside,  without  the  Defendant's  pleading  to  issue. 

iLeerle  v.  Morris,  217 

2.  In  such  case  the  judgment  stands  confirmed  against  the 
Defendant,  although  set  aside  as  to  the  bail.  Ibid. 

S.  The  Clerk  ou^t  to  make  an  express  entry  in  the  order 
book  that  the  judgment  is  set  aside  as  to  the  bail,  but  an 
omission  to  do  so  will  not  charge  the  bail,  the  entry  of 
special  bail  bj  the  appearance  bail,  does  virtually  set  aside 
the  judgment  against  the  said  appearance  bail.  '   Ibid. 

4.  In  those  cases  where  bail  is  demandable  of  ri^ht,  the  pe- 
nalty of  the  bail  bond  is  fixed  by  the  sum  claimed  in  the 
Writ,  being  usually  double  that  sum:  in  the  cases  where 
bail  is  directed  by  a  Judge,  or  Justice,  on  proper  affidavit 
being  made,  it  is  his  duty  to  ascertain  the  penalty  of  the 
bond.  Oocley  ▼.  Turrur  and  Jtfasott,  v334 

5.  In  an  action  of  assault  and  battery,  the  Justice  havins  re- 
quired bail  to  be  given  in  the  penalty  of  S  100,  the  bail  de- 
fended the  suit,  and  there  was  a  verdict  against  the  Defen- 
dant for  five  hundred  dollars.  The  bail,  however,  b  only 
responsible  for  the  amount  of  his  bond.  .    Ibid. 

6.  The  judgment  ought  to  be  rendered  against  the  Defendant 
and  bail  Tor  S  100,  part  of  the  damages  assessed  by  the  iu- 
ry,  and  against  the  Defendant  alone  for  S  400,  the  residue 
of  the  said  damages.  Ibid. 

BANK  NOTES. 

1.  In  an  Indictment  for  stealing  Bank  notes,  under  the  Act  of 
1806,  (£  Rev.  Code  of  1808,  p.  118,)  it  should  be  chai^d 
that  they  were  feloniously  stolen,  although  by  the  Act  it  is 
not  denominated  a  felony:  nor  is  this  error  cured  by  the 
Statute  of  Jeo/ai/s.     See  Felony,  i. 

Barker  y.  Com.  1^2 

9.  In  an  Indictment  for  stealing  Bank  notes,  if  it  is  not  aU 
lodged  that  they  are  the  Bank  notes  of,  or  belong  to  some 
person  or  persons  by  name,  or  to  some  person  to  the  jurors 

78 
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unknown,  it  is  a  fatal  defect,  and  is  not  cofed  bjr  the  Statnte 
of  Jeo/aiU.  IhitL 

S»  in  a  prosecution  for  the  larceny  of  a  Bank  note,  it  is  not 
necessary  to  prove  that  the  Dote  is  a  genuine  one,  and  of 
some  value,  by  an^  positive  evidence,  if  the  jury  shall  be  sa- 
tisfied from  the  evidence,  that  tlie  prisoner  feloniously  stole 
the  Bank  note,  and  afterwards  passed  it  away  as  a  genuine 
note;  the  prisoner  having,  by  those  acts,  precluded  himself 
from  calling  on  the  Commonwealth  for  further  proof  of  the 
paper  being  genuine.  Cummings  v.  Com.  128 

4.  A  prosecution  may  be  maintained  under  the  Act  of  I8O69 
for  stealing  a  North  Carolina  Bank  note.  Ibid. 

5.  See  Receiving  stolen  goods,  1. 

6.  The  forgery  of  a  Bank  note  of  any  B^ink  of  a  sister  State, 
or  the  uttering  such  forged  note  is  within  the  Act  of  As- 
sembly of  8th  December,  1794,  the  same  being  a  Promissor  j 
note  for  the  payment  of  money.  Rev,  Code  of  1792  ,ch.  171, 
sec.  1.      .  Com.  v.  HensUyy  149 

7.  An  Indictment  which  charges  a  larceny  of  Bank  notes  '*of 
the  value,  &c.  of  the  money,  goods  and  chattels  of,  one  6^. 
F.  and  from  the  said  G.  F."  is  a  sufficient  averment  of  pro- 
perty  in  the  said  notes  in  6r.  F.  the  person  from  whom  they 
are  stolen  after  verdict,  for  the  words,  "  the  money,  goods^ 
and  chattels  ofP  may  be  rejected  as  surplusage. 

Com.  V.  Moseley,  154 

S.  A  general  description  of  a  Bank  note  current  in  the  United 

States,  is  sufficient  in  an  ladictment  for  a  larceny  thereof. 

Ibid. 

9.  The  Law  of  1806,  which  made  it  felony  to  steal  any  Bank 
note,  embrac^  any  available  chose  in  action  bearing  that 
name:  that  Law  being  re-enacted  in  1819,  (1  Rev.  C^e,  ch. 
154,  sec  8,)  should  not  be  taken  to  be  altered  by  implication, 
when  incorporated  with  other  laws  on  the  same  subject,  un- 
less that  implication  be  unopposed  by  matter  calling  for  the 
original  construction.  Pomtroy  v.  (hm.  342 

10.  It  appears,  by  an  exatnination  of  the  8th  section  of  said 
Act,  that.the  Legislature  did  not  design  to  restrict  the  mean- 
ing of  the  term  *'  Bank  note^^  to  those  of  Chartered  Banks, 
because  it  makes  the  stealing  "of  any  other  writing  or  pa* 
per  of  value,"  to  be  larceny,  which  expression  would  in- 
clude any  available  chose  in  action  called  a  Bank  note.  The 
term  ••  tank  wot«"  ought  not  therefore  to  be  considered  as 
used  in  this  restricted  sense.  Ibid* 

11.  To  support  the  allegation  in  an  Indictment,  thatthe  Bank 
notes  purport  on  their  faces  to  be  notes  of  certain  Banks, 
the  notes  produced  in  evidence  must  correspond  there- 
with, ibid. 

12.  When  an  Indictment  charges  that  the  prisoner  committed 
a  larceny  of  certain  Bank  aotea.'*  purporting  on  their  Taces 


Digitized  by 


Google 


INDEX.  619 

to  be,  and  being  Bank  notes  of,  and  iBsued  by  Banks  Char* 
tered»''  &c.  the  charge  **  and  being  Bank  notes  of»  and  is- 
sued by  Banks  Chartered,"  tnaj  be  rejected  as  surplust^e^ 
because  it  constitutes  an  independent  allegation  ot  an  im- 
material fact,  and  the  fact  constituting  the  offence  is  fully 
charged  without  it.  It  is  not,  therefore,  necessary  to  eive 
proof  in  such  case  of  the  Charters  of  those  Banks.        JUnd. 

13.  Sec  Jeofails,  7,  8, 9. 

BIGAMY. 

!•  In  a  prosecution  for  this  offence^  where  the  first  marriage 
took  place  in  Pennsylyania,  and  the  second  and  felonious 
marriage  in  this  State,  it  became  a  question  how  the  said 
first  marriage  might  be  proved.  By  the  Law  of  Pennsyl- 
vania, marnages  may  be  solemnized  by  taking  each  other 
for  husband  and  wife  before  twelve  witnesses,  and  the  cer^ 
tificate  gf  their  marriage  under  the  hands  of  the  parties,  and 
witnesses  at  least  twelve,  and  one  of  them  a  Justice  of  the 
Peace,  shall  be  brought  to  the  Register  of  the  county  where 
they  are  married,  and  registered  in  his  office.  Decided  that 
the  parol  evidence  of  one  of  the  witnesses  who  was  present 
at  the  marriage  (and  who  proved  that  they  took  eacn  other 
for  husband  and  wife  before  twelve  witnesses,  one  of  whom 
was  a  Justice  of  the  Peace,^  was  proper,  sufficient  and  com- 
petent evidence,  to  prove  tnat  such  person  was  a  Justice  of 
the  Peace :  the  commission  of  the  said  Justice,  or  a  copy 
thereof  is  not  necessary,  but  parol  proof  that  the  wftness 
knew  that  he  was  generally  reputed  as  a  Justice,  that  he  had 
acted  as  such,  and  that  witness  had  not  heard  to  the  contra- 
ry, is  proper  and  sufficient  to  establish  that  fact. 

ffarner  r.  Com.  95 

2*  The  fact  of  the  marriage  in  such  prosecution  may,  in  like 
manner,  be  established  by  such  parol  testimony  alone,  with- 
out producing  the  certificate  of  the  marriage,  or  a  copy 
Jhereof  from  the  Register's  office,  although  there  is  no  proof 
that  a.  certificate  of  such  marriage  was  not  made^  or  not  re- 
gistered, or  if  made  that  the  same  was  lost  or  mislaid,  or 
could  not  be  procured.  Ibid. 

3.  The  acknowledgment  of  the  husbafid  that  he  it  married^and 
his  cohabitation  with  the  woman  as  his  wife,  are  proper  evi- 
dence of  the  marriage  ti^  this  prosecution  against  him  for  the 
second  and  felonious  marriage.  Ilnd» 

4.  See  SUhites,  1,  further  decision  on  this  Case. 

BILL  OF  EXCEPTIONS. 

1.  *A  County  Court  may  not  sign,  or  seal,  a  Bill  of  Exceptions 

in  any  Cnminal  Case,  though  a  Su^rtor  Court  must,  by  Act 

of  1814,  ch.  31t  and  if  they  do,  it  will  not  be  considered  a 

part  of  the  record.  <  Com*  v.  Bickerson,  60 
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Bat  this  ig  now  altered,  and  the  Inferior  as  well  as  the  Superior 
Courts,  are  required  to  sign  and  seal  Bills  of  Exceptions  in 
Criminal  Cases.  Ibidt  (note.) 

«.  See  JWir  Trial,  6. 

BOND. 

1.  What  kind  of  indemnifying  bond,  taken  by  a  Sheriff  or  other 
officer,  selllnfl;  prooertj  claimed  by  another,  will  or  will  not 
protect  him  from  tne  action  of  the  party  grieved.  See  CoH' 
stable,  1. 

CAPIAS. 
1.  See  Process,  2. 

CERTIORARI. 

1.  A  Certiorari  may  be  awarded  in  Cases  before  Justices  of 
the  Peace,  in  orders,  summary  proceedings,  and  trials,  be- 
fore newly  created  jurisdictions,  and  where  the  party  can- 
iSot  have  a  Writ  of  Error.        Mackahou  et  ai  v.  Com.  268 

2.  It  will  lie  after  verdict,  and  before  judgment }  and  an  In- 
c^uisition  in  case  of  rioters,  not  bein^  a  verdict,  a  fortiori 
it  wiir  lie»  to  bring  up  such  Inquisition.  See  Riots,  1  to 
9.  Ibid. 

3.  In  those  Cases  where  it  has  been  decided  that  a  Certiorari 
does  not  lie  after  verdict,  and  before  judgment,  they  were 
Cases  before  Courts  of  Record,  where  the  Courts,  before 
whom  the  proceedings  would  be  brought,  not  knowing  the 
facts  on  wnich  the  verdict  was  rendered,  could  not  know 
how  to  assess  the  fine.  Ibid. 

4.  A  CerHorari  to  remove  proceedings  on  an  Inquest  of  a  riot, 
taken  by  the  Justices,  may  be  awarded  by  the  Circuit  Judges 
within  their  respective  jurisdictions.  IHd* 

CHALLENGES. 
1.  See  Venue,  9. 
9.  See  Jttror,  1  to  10. 

5.  An  Indictment  for  sending  a  challenge,  in  the  form  of  a  let. 
ter,  to  fight  a  duel,  need  not  set  out  uie  words  of  the  letter, 
nor  the  substance  thereof;  Broim  v.  Com.  516 

CHEATS. 
1.  The.procuring  goods,  &c.  by  means  of  a  note  purporting  to 
be  a  bank  note  of  the  Ohio  .Exporting  and  Importing  Com- 
pany, there  being  no  such  bank,  or  company,  is  a  cheat  pun- 
ishable by  Indictment  at  Common  Law,  if  the  Defendant 
knew  that  it  was  such  aTalse  note.  And  it  is  necessary  to 
aver  the  scienter  in  the  Indictment  Com,  v.  Speer,  65 

SU  See  iVirj^  Ibfcms,  1. 

CLAIM  OF  COGNIZANCE. 

1.  Qju.  Can  it  be  allowed  in  any  case  in  this  country  ? 

Com.  V.  Threes  262 
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CLERK. 

1.  See  Mameyt  U 

£.  The  offices  of  a  Deputy  Clerk  of  a  Couatj  Court*  and  of 
Justice  of  the  Peace  of  the  same  couutj,  are  incompatible 
offices,  80  that  they  cauDOt  both  be  held  at  the  same  time. 

Jf  mory  ▼.  Justices  of  Oloucester,  523 

COLLATERAL  ISSUE. 

1.  In  a  capita]  Case*  a  collateral  issue  to  which  the  accused  is 
not  a  party,  may  be  made  up,  when  it  operates  in  favorem 
vitw,  as  whether  the  accused  be  non  eompost  whether  he  be 
mute  by  the  visitation  cf  Chd,  &c.  but  not  where  it  is  against 
life.  Com.  v.  Tyree,  262 

COMMITMENT. 
L  ^.  Istheactof  commitment  of  a  person  to  jail,  a  t/iiiliciaZ 
or  Ministerial  act^  according  to  the  Common  Law  definition 
of  those  terms  ?  Ex  Parte  Pool  et  al.  276 

2.  See  Judicial  Power,  2. 

S.  See  Constitution  U.  S.  4, 5,  6. 

4.  See  Seamen,  3, 4* 

5.  See  Warrant,  1,  2, 3. 

CONDITION  PRECEDENT. 
L  A  militia-man  being  drafted  to  perform  a  tour  of  duty,  con* 
tractod  with  the  Plaintiff  to  give  him  a  sum  of  money  for 
performing  that  tour  for  him,  *<upon  his  return  from  per- 
forming the  same."  The  faithful  performance  of  that  duty, 
is  a  condition  precedent  to  the  payment  of  the  money,  and, 
therefore,  the  Plaintiff,  although  he  was  received,  and  mus* 
tered  as  a  substitute  for  the  Defendant,  marched  and  jper- 
formed  part  of  the  duty,  yet  having  deserted  before  he  luUy 
perfirmed  it,  cannot  recover  the  stipulated  hire, 

Conrod  v.  Conrod,  138 

CONFESSION. 

1.  If  a  Defendant  confess  judgment  on  a  presentment  for  ga- 

ming,  for  the  fine  and  costs,  although  the  presentment  miftht 

have  been  defective  on  a  special  demurrer,  yet  that  juag- 

ment  ought  not  to  be  reversed  on  a  Writ  of  Error. 

Com.  v.  QJi^r,  17 
CONSENT. 
1.  Aq  Indictment  removed  by  consent  of  partite  from  one 
Court  to  another,  gives  the  latter  no  jurisdiction. 

Com.  V.  BroumweH,  223 

CONSTABLE. 

1.  A  Constable,  (Sheriff,  or  other  officer,}  who  sells  property 

taken  under  execution,  is  not  protected  from  an  action  bj 

the  claimant,  unless  the  indemnifying  bond  tak^n  by  him 
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under  the  Act  of  1812,  conforms  in  all  respects  to  that  Act, 
and  particularly  contains  the  clause  inserted  fiDr  the  benefit 
of  the  person  x^iaiming  title  to  the  property. 

CONSTITUTION  OF  THE  U.  S. 

1.  By  it,  the  Judicial  power  of  the  United  States  is  vested  in 
the  Supreme  Court,  and  the  Inferior  Courts  to  be  ordained 
and  established  by  Con8;ress :  the  State  Couirts  have  no  right* 
therefore,  to  exercise  that  Judicial  power. 

Jadcson  v.  Rou^  $4 

S.  See  Penal  Laws,  1,  %  3. 

3.  See  Habeas  Corpus^  I9  2,  3. 

4.  See  Judicial  PoweVy  ^  3. 

5.  A  Ministerial  officer,  or  Justice  of  the  Peace,  holdins  a  State 
commission,  or  other  person,  who  may  be  designated  by  Act 
of  Congress,  to  do  any  act  necessary  to  bring  an  accused 
person  before  a  Court  of  the  U.  S.  or  to  commit  a  sailor  de- 
serted from  the  merchant  service,  may  lawfully  do  such 
actSy  though  not  appointed  nor  commissioned  as  Judges,  or 
officers  of  the  U.  S.  Ex  Parte  Pool  ei  ai.  276 

6.  But  such  persons  cannot  be  reqaired^  or  compelUd  to  do 
such  duties  by  Congress :  they  can  only  be  autht^rised  to  do 

*    so.  Ibid. 

7*  The  clauses  of  the  Constitution  which  authorise  Congress 
to  regulate  commerce,  and  to  make  Laws  necessary  and 
proper  for  carrying  the  granted  powers  into  effect,  give  them 
power  to  regoUte  seamen,  and  to  direct  that  seamen  who 
desert  from  the  merchant  service  before  the  expiration  of 
their  contract,  may  be  committed  .by  a  Justice  of  the  Peace* 
and  detained  in  jail  until  the  vessel  is  ready  to  proceed*  or 
the  Captain  demands  their  discharge.  The  Act  •f  Con- 
gress of  20th  Julj*  1790,  on  this  su^ect,  is  consistent  with 
the  Constitution.  \  tbid. 

CONSTRUCTION  OF  STATUTES. 

1.  When  the  words  of  a  Law  are  clear,  no  construction  ought 
to  be  allowed  against  their  plain  meaning,  unless  the  con- 
sequences are  suph  as  contravene  some  paramount  Law*  or 
are  repugnant  to  common  reason,  or  natural  equity. 

Cam.  V.  Oaine^  172 

SL  For  construction  of  the  Act  of  21  st  February,  1823,  to 
amend  the  Penal  Laws,  see  Larceny^  5.  And  PenaliLavn^ 
4,  5,  6,  7. 

CONTEMPT  OF  COURT. 

1.  Using  means  to  prevent,  and  preventing  a  witness  from  at- 
tending Court,  who  had  been  duly  summonedyis  a  contempt 
of  Court*  whicli  may  be  ponished  by  Infbrmation. 

Com.  V.  Fady*  1 


Digitized  by 


Google 


INDEX.  623 

■J 

2.  The  making  of  an  affray  and  rtot»  accompanied -with  great 
noise  and  turbulence  at  the  tavern  (near  the  Court-house,) 
where  the  Judge  of  the  Court  was,  and  of  which  the  rioters 
were  advised,  durine  a  night  of  the  Term,  (but  the  Court 
being  then  in  recess^  is  not  a  contempt  of  Court. 

Com*  V.  Stuart  et  aL  320 

3.  D.  being  interested  in  the  event  of  a  suit  pending  in  Court, 
.  met  the  Judge  of  the  Court  on  the  steps  of  the  Court-house 

as  he  was  proceeding  to  take  his  seat  on  the  bench,  on  the 
second  daj  of  the  Term,  (the  hour  having  arrived  to  whicb 
it  had  been  adjourned;)  being  saluted  by  theJadsje  with 
••  good  morning  Mr.  Z>.''  he  returned  it  by  saying  <•  1  do  not 
speak  to  any  one  who  acted  so  corruptly  and  cowardly  aa 
to  attack  my  character  when  I  was  absent,  and  so  entirely 
defenceless,"  or  words  to  that  effect,  alluding  to  the  said 
Judge's  opinion,  expressed  at  the  trial  of  the  said  cause  at  a 
former  Term :  this  is  a  contempt  for  which  the  said  />.  may 
be  fined  and  impriaoned,  or  both,  although  the  Court  was 
not  then  actually  in  session.  Com.  v.  Dandridge,  408 

4.  An  attachment  for  contempt,  has  no  other  object,  than  to 
bring  the  party  into  Court.  When  the  contempt  is  in  open 
Court,  the  part^  being  present,  there  is  no  neecl  of  any  pro* 
cess  to  bring  him  in,  nor  any  need  of  interrogatories  to  as- 
certain what  has  occurred  in  open  Court  Ibid. 

5.  Where  the  contempt  is  not  in  open  Court,  the  usual  course 
is  to  issue  a  Rule,  to  shew  cause  why  an  attachment  should 
not  issue ;  thouj^h  the  attachment  sometimes  issues  without 
the  Rule.  If  the  party  appear  to  the  Rule  to  shew  cause, 
and  instead  of  moving  to  discharge  it,  submit  to  answer  in« 
terrc^tories,  there  is  no  necessity  for  the  attachment.  Ibid. 

6.  So,  if  before  the  Rule  to  shew  cause  why  an  attachment 
should  not  be  awarded,  the  party  be  present  in  Court,  and  a 
Rule  be  made  upon  him,  to  shew  cause  "  why  he  should  not 
be  fined  or  committed  for  his  contempt,"  returnable  on  the 
morrow,  and  he  be  recognixed  to  appear  on  the  return  of 
the  Rule,  the  Rule  for  attachment,  as  Mrell  the  attachment 
itself  may  be  dispensed  with  Ibid. 

7.  On  the  return  of  the  said  Rule  last  mentioned,  if  the  party 
be  again  ruled  to  appear  on  the  next  day,  to  answer  interro- 
gatories,  and  he  do  appear  to  answer  them,  and  he  does  not 
purge  himself  of  the  contempt,  the  Court  mav  proceed  in 
the  same  way  as  if  he  had  been  attached,  and  thosd  interro- 
gatories had  been  propounded  to  him,  and  answered  by  him  ^ 
whilst  so  attached.  Ibid* 

8.  Where  the  contempt  consists  of  an  insult  to  the  Judge,  re- 
lating to  his  official  conduct,  and  is  expressed  to  his  face, 
though  out  of  Court,  a  written  statement  made  by  him,  es- 
pecially if  supported  by  the  affidavits  of  others,  who  heard 
the  insult,  is  a  sufficient  ground  for  a  Rule.  Ibid. 
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CONTINUANCE. 

1.  In  what  case  it  is  not  proper  to  grant  a  Writ  of  Error  to  a 
judgment  of  the  Circuit  Court,  over-ruling  a  motion  made 
by  me  prisoner  for  a  continuance.  -    Smith  ▼.  Com,  6 

2.  On  an  Indictment  for  forfferj,  the  trial  was  continued  on 
the  motion-  of  the  prisoner  from  the  6rst  to  the  second  Term* 
At  the  second  Term,  he  moved  for  another  continuance  on 
these  grounds,  supported  by  affidavit.  1.  That  8.  8.  km. 
material  and  indispensable  witness  for  biro.  2.  That  his 
Counsel  about  three  or  four  weeks  before  the  trial  obtained  a 
subpcena,  inclosed  and  directed  it  to  the  Sheriflf  of  Cum- 
berland, commanding  him  to  summon  the  said  8,  8.  and 
sent  the  letter  to  the  post  office  in  Richmond,  where  the 
trial  was.  The  motion  was  over  ruled.  The  prisoner  then 
filed  a  special  affidavit,  shewing  how  the  said  SI.  8.  was  ma- 
terial. The  Superior  Court  still  refused  the  continuance, 
on  the  ground  principally,  that  there  was  not  due  diligence 
used  in  summoning  the  witness,  especially  as  one  continu- 
ance had  already  been  granted  for  the  absence  of  the  same 
witness*    There  was  no  error  in  the  said  judgment 

ifofc  V.  Cbm.  156 

CORONER. 
!•  ^.  if  a  Justice  of  the  Peace  accept  the  office  and  com- 
mission of  a  Coroner,  is  that  a  forfeiture  of  his  office  of  Jus- 
tice? -  Maddoxv,  EweU,  59 
SU  But  if  it  does,  yet  such  acceptance  does  not  vacate  such  of 
his  subsequent  acts  as  Justice,  as  may  have  been  done  be- 
fore his  disqualification  is  established  by  some  proper  Ju- 
dicial proceeding,  for  that  purpose  instituted*  Ibid. 
CORRUPT  AGREEMENT. 

1.  A  corrupt  agreement  between  two  Justices  of  the  Peace, 
•9.  and  a,  viz.  that  A.  will  vote  for  €•  as  Commissioner,  in 
consideration  that  B.  will  vote  for^  D.  as  Clerk,  and  mce 
versa,  and  the  actual  voting  of  the  said  two  Justices,  in  pur- 
suance of  such  corrupt  agreement,  is  not  an  offence  within 
the  Statute  a^inst  buying  and  selling  offices,  because  the 

'  corrupt  bargains  and  sales  prohibited  by  that  Statute,  are 
those  by  which  the  party  bargaining  or  selling,  is  to  receive 
some  profit  or  some  assurance  of  profit,  directly  or  indi- 
rectly to  himself.        Com.y.  CalUighan  hnd  Hollowayy  460 

2.  But  such  a  corrupt  agreement,  (and  the  execution  of  it,]  is 
a  misdemesnor  at  Common  Law^  for  whicb  an  Information 
or  Indictment  will  lie.  Ibid, 

CORPORATION. 

1.  See  Quo  WarraniOt  2, 3, 4.^    Jurisdiction^  8. 

2.  In  Declarations  in  civil  suits  where  a  corporate  body  16  ' 
plaintifi;  and  in  Indictments  where  the  tiling  stolen  Is  al- 
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•  ledgffd  to  be  the  prot^ertj  of  a  corporate  body  by  name,  it 
is  not  necessary  to  aver  the  political  existence  of  the  cor- 
poration. Its  existence  is  matter  of  evidence,  and  after 
verdict,  it  is  inferred  from  its  corporate  name. 

LUhgow  V.  Chm.  296 

3.  The  Indictment  here  alledged,  that  the  notes  and  dollars 
charged  to  have  been  stolen,  were  the  property  and  effects 
of  the  •'  President,  Directors,  &  Co.  of  the  Farmers^  of  Vir- 
ginia." After  verdict,  the  Court  is  bound  to  presume,  that 
on  the  trial,  the  capacity  of  this  company  to  hold  property, 
i*  e.  their  corporate  exiitence  was  proved  to  the  jury,  or  ad- 

^  ntitted  by  the  prisoner :  for  it  is  quite  clear,  that  he  might 
have  exacted  this  proof,  and  if  it  was  not  given,  (or  if  the 
proof  had  been  that  the  notes,  &c.  were  the  property  of  the 
Farmers'  Bank,  which  would  have  been  rejected  (br  its  va- 
riance, he  must  have  been  acquitted  on  the  Count.       Ibid. 

4.  The  Act  incorporating  a  turnpike  company,  prescribes  a 
penalty  of  £  20,  to  be  recovered  before  a  Justice  of  the 
Peace  against  the  individual  entrusted  with  keeping  the 
road  in  repair,  when  it  shall  be  out  of  repair  for  ten  days. 
This  rem^y  mast  be  pursued,  and  the  company  is  not  lia- 
ble  to  Presentment,  Indictment,  or  Information,  under  the 
StatuU  incorporating  it. 

Com.  V.  8wljt  Ann  Gap  Turnpike  Company^  361 

5.  A  Corporation  cannot  be.  impleaded  crwuinalUer  by  its  ar- 
tificial name  at  Common  Law.  Same  v.  Same,  362 

CPSTS. 

1.  In  an  action  of  Assault  and  Battery,  the  jury  save  *<  six  cents 
damages  and  the  costs  .*"  they  had  no  right  under  our  Law,  to 
give  tne  costs :  judgment  therefore  was  given  for  the  dama- 
ges, but  not  for  the  costs.  Bills  v.  Harris,  26 

2.  When  an  administrator  Defendant,  pleads  the  single  plea 
of  ^ fully  administeredf^^  and  the  issue  is  found  for  him,  the 
Plaintiff  ought  to  have  a  judgment  for  debt,  and  costs  when 
assets,  Sfc  and  the  Defendant  oueht  to  have  a  judgment 
against  the  Plaintiff  for  the  seneral  costs  of  the  action. 

Timberlake  v,  Benson's  adm^r.  348 
S.  When  Defendant  administrator,  pleads  *'  non  assumpsit"  and 
*'  fully  administered,"  and  the  first  is  found  for  the  Plaintiff, 
and  uie  second  for  the  Defendant,  the  judgment  ought  to  be 
for  the  Plaintiff,  for  his  debt  and  costs,  quando,  &c  and  the 
Defendant  ought  to  have  judgment  for  the  separate  costs  of 
that  issue.  Ibid. 

4.  If  the  Defendant  pleads  both  pleas,  and  the  Plaintiff  de* 
ciines  replying  to  the  plea  of  fully  administered,  or  having 
replied  to  it,  withdraws  it  without  siibjectine  the  Defendant 
to  any  costs^  and  the  first  issue  is  with  tne  Plaintfffi  the 

79      . 
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PUiDtiff  ought  to  hare  a  judgment  for  his  debt  and  costi, 
quando,  &c  and  the  Defendant  is  not  entitled  to  a  judg- 
ment for  anj  costs.  IbiA 

5.  If  a  Plaintiff  having  replied  to  the  plea  of  <<  fully  admiois- 
tered/?  afterwards  withdraws  bis  replication  by  consent  of 
the  Court,  the  Defendant  may  at  that  time  object  to  it,  un- 
less on  the  terms  of  tlie  Plaintiff's  paying  the  costs  occa- 
sioned by  that  replication.  If  he  neglects  to  do  so,  it  will 
be  construed  into  an  admission,  that  he  is  not  entitled  to  re- 
coyer  any,  and  there  will  be  no  judgment  at  any  future 
Term  for  his  separate  costs,  if  the  first  issue  on  the  plea  of 
non  assumpsit,  is  found  for  the  Plaintiff.  IM. 

6.  If,  on  a  motion  in  a  County  Court  on  the  Common  Law  side 
thereof,  it  becomes  proper  to  refer  to  a  commissioner,  long 
standing  and  perplexed  accounts,  for  the  purpose  of  facili- 
tating Sie  investigation  of  the  cause  to  the  parties  and  to 
the  Court,  and  such  reference  is  made  by  oraer  of  Courts 
and  with  the  assent  of  the  parties,  the  fee  of  the  Commis- 
sioner for  stating  and  reporting  the  accounts,  ought  to  be 
taxed  in  the  bill  of  costs,  and  a  judgment  for  those  costs, 
ought  to  be  rendered  against  the  party  who  has  to  pay  the 
genera)  costs. 

Leachman  v.  Overseers  of  Poor  of  Prince  WiUiarn^  399 
r.  If  such  taxation  is  made,  and  noted  by  the  Clerk  of  the 
County  Court,  at  the  foot  of  the  record,  it  will  be  presumcMl 
by  the  Appellate  Court,  that  the  order  for  such  taxation  was 
made  by  the  Court  itself,  (it  not  bein^  a  matter  t>f  course 
with  the  Clerk,  to  include  such  fee  in  his  taxation  of  coats,) 
though  it  does  not  appear  on  the  minutes  of  the  Court.    , 

Ibid. 

DAMAGES. 

1.  For  smallness  of  daqnages  in  trespass,  a  new  trial  cannot 

be  granted.  Jackson  y.  Boast,  et  aL  49 

But  &is  is  now  changed  by  Statute.    See  1  Rev.  Code.  ^ 

1819,  p.  510. 

DIES  JURIDICUS. 

1.  On  the  question  whether  the  Court  should  have  passed  sen- 
'  tence  after  12  o'clock  on  Saturday  nieht,  the  last  day  of 
the  Court,  some  of  the  Judges  were  incuned  to  think,  that 
the  juridical  day^  extendeclto  the  dawn  of  the  next  mor- 
ning, but  no  opinion  was  given  on  it,  because  a  majority  of 
the  Court  were  of  opinion,  that  it  did  not  sufficiently  ap* 
pear  by  the  record,  that  it  was  past  midniriit,  that  fact  be- 
ing merely  alledged  by  the  prisoner,  and  it  not  being  ad- 
mitted by  the  Court,  nor  proved  to  it  by  the  evidence. 

Levi  Oibson  v.  Com.  Ill 
DOCKET. 
1.  See  Office'Judgment,  I. 
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DEBT. 

1.  An  action  of  debt  may  be  maintained  on  a  note  in  writing 
for  the  payment  of  monej  or  tobacco  under  our  Statute,  and 
the  declaration  need  not  set  out  the  consideration  for  wbich 
it  was  made,  nor  aver  that  it  was  for  value  received. 

,  Crawford  v,  Daigh,  5£l 

DEMURRER. 
X.  In  criminal  cases,  defects  of  form  in  pleading,  may  be  ta- 
ken advantage  of  bjf^eneral  demurrer.  Com.  v.  Jackson,  501 

DISCONTINUANCE. 

1.,  If  a  Defendant  be  indicted  for  a  misdemesnor,  and  a  special 
verdict  rendered  against  him,  and  the  Caus^  continued  till 
next  Term :  if  at  that  next  Term,  the  Court  adjourn  with- 
out  continuing  the  Cause ;  this  omission  is,  nevertheless,  no 
discontinuance,  and  judgment  may  be  rendered  at  a  subse- 
quent Term.  Hill  v.  Com.  61 

2.  A  Presentment  made  at  April  Term  of  a  Superior  Court, 
and  a  summons  awarded  and  issued  to  shew  cause  why  an 
Information  should  not  be  filed,  returnable  to  the  next  T^rm 
in  September.  At  that  Term,  the  process  being  returned 
executed,  and  the  Defendant  in  default,  the  rule  was  made 
absolute,' and  leave  ffiven  to  file  the  Information.  The  In- 
formation was  not  filed  at  that  Term,  nor  any  further  pro- 
cess then  awarded.  At  the  Term  succeeding,  in  April, 
1816,  the  Information  was  filed,  and  process  moved  for. 
This  omission  to  file  the  Information,  and  award  process  in 
September,  was  no  discontinuance  of  thie  prosecution. 

Com.  V.  Vomer,  62 

3.  The  adjournment  of  a  Court,  without  awarding  process  on 
an  Indictment  found  by  the  Ghrand  Jury,  ts  no  discontinu- 
ance of  the  prosecution.    -  Com.  v.  Oourd,  470 

DUELS. 

1.  See  Challenges,  3.  . 

DYING  DECLARATIONS. 
1.  Sec  Klng^s  Case,  p.  78.    Also,  Murder,  7. 
EVIDENCE. 

1.  See  Bigamy,  1,  2, 3.    See  also.  Statutes,  1. 

2.  A  copjT  of  a  judgment  of  the  General  Court,  upon  a  ques- 
tion adjourned  to  it  bv  a  Superior  Court,  attested  by  the 
Clerk  of  the  General  Court,  his  attestation  or  hand-writing 
being  proved,  is  sufficient  and  competent  evidence  before 
the  same  Superior  Court,  to  prove  what  it  purports  to  be. 

Leti  Oihson  v.  Com.  Ill 

3.  See  Murder,  7. 
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4.  Where  Che  defence  of  a  prisoner  is  insanity,  eridence  to 
prove  infinity  hefovB  the  act  committed,  is  proper,  without 
first  proving  the  insanity  at  the  time  of  its  commission, 

Vance  y^  Com.  132 

5.  When  a  prisoner  introduces  evidence  for  the  purpose  of 
proving  his  general  good  character  previous  to  the  date  of 
the  transaction  chared  against  him,  and  the  Attorney  for 
the  Commonwealth  introduces  evidence  to  impeach  his  se- 
neral  character,  the  latter  shall  not  be  allowed  to  enouire 
of  the  witness  what  he  had  learned  of  the  character  or  tiie 
prisoner  previous  to  the  date  of  the  transaction,  by  canver^ 
eaiion  had  since  the  said  date,  with  persons  acquainted  with 
the  prisoner.  Carter  v«  Com.  169 

6.  Where  two  persons  are  jointly  indicted  of  a  felony,  and 
severally  tried,  the  Co-Defendant  in  the  same  Indictment 
is  not  a  competent  witness  for  the  prisoner,  unless  that  Co- 
Defendant  tuts  been  acquitted.  Campbell  v.  Com.  314 

7.  In  a  Prosecution  for  perjury,  if  the  Indictment  sets  forth 
that  a  ^*  warrant  for  debt  due  by  account/or  rent,^^  was  sued 
out  by  the  Defendant,  and  the  warrant  given  in  evidence 
shews  that  the  claim  was  not  for  rent,  but  for  other  things, 
this  is  auch  a  variance^  that  the  warrant  ought  not  to  be 
given  in  evidence.  Com,  v.  Hickman,  3^ 

8.  A  prosecutor  in  an  Information  for  assault  and  bftttery,  who 
is  liable  for  the  costs,  is  a  competent  witness  for  the  Com- 
monwealth. BtJcer  V,  Corn^  353 

a  See  JWu?  Trial,  6. 
10.  See  Jiceomplice, 

EXAMINING  COURTS. 
1.  If  a  person  be  examined  for  horse -stealing,  it  is  not  neces* 
sary  that  the  record  should  aver  that  he  d'la  feloniously  take 
the  said  horses :  stealing  is  sufficient  Although  the  Indict* 
ment  afterwards  charges  properly  ihe  felonious  takingf  9cc. 
yet  the  varianQe  is  no  ground  to  quash  the  Indictment,  and 
to  send  the  party  back  for  another  Eiamining  Court. 

Hmkem  v.  Conu  4 

SL  The  record  of  the  Examining  Courl  need  not  set  hjrik  that 

the  horses  are  the  property  oT  any  person.  Ibid, 

3.  The  examination  for  stealing  a  dark  bay  horse;  the  Indict- 
ment for  stealing  a  dark  bay  gelding.  This  is  not  such  a 
variance  as  to  authorise  the  quashing  of  the  Indictment  ~ 

Ihid. 

4.  The  record  of  the  Examining  Court  averred  the  stealing  of 
two  horses,  and  a  haHir  chain,  and  collar,  of  the  value  of 
S  150:  the  Indictment  charged  only  the  stealing  the  horses, 
of  the  value  of  875  each.  This  \s  no  cause  for  quashing; 
the  Indictment  IMai 


Digitized  by 


Google . 


INDEX.  M9 

5.  The  record  of  tiie  Bzaminiiig  Court  need  not  set  forth  the 
offence  with  the  si^me  precision  and  certaintj  at  an  Indict- 
ment IHd. 

6.  The  five  dajs  required  by  Law  between  the  commitment 
of  the  Maeistraie.  and  the  sitting  of  the  Examining  Court, 
must  be  either  exclusive  of  both  dajs,  or  inclusive  of  one,  and 
exclusive  of  the  other ;  but  must  not  be  indunvi  of  both. 

Thompson  v.  Com^  135 
r.  After  verdict,  convicting  a  prisoner  of  a  felony,  a  pUa  in  ~ 
arre$t  of  judgment  that  he  nas  not  been  examined  for  the 
offence,  by  a  Court  of  competent  iurisdiction,  (alledfting  that 
the  Corporation  Court,  by  which  he  was  examined,  has  no 
criminal  jurisdiction,)  ought  to  be  over-ruled ;  because  the 
said  plea  suffgests  matter  making  no  part  of  the  rtcord,  but 
matter  whichTif  true,  is  proper  for  a  pUa  in  abatement,  or 
for  a  motion  to  quash  the  Indictment*  Com.  v.  Cktken,  158 
8.  After  a  verdict  against  a  prisoner,  he  cannot  move  in  arrest 
of  judgment^  that  he  was  not  examined  for  the  felony  of 
which  he  was  indicted.    The  objection  comes  too  late. 

Wm.  Jbigel  V.  Com.  £31 
9.  See  Venue,  6. 

10.  When  the  Examining  Court  sends  on  a  black  man  as  a 
free  man,  for  trial,  to  the  Sunerior  Court,  (in  a  case  where 
a  slave  is  punishable  with  aeath,  but  a  free  man  with  a 
Blighter  punishment,)  the  judgment  of  the  said  Court,  that 
he  is  free,  tannot  be  gainsayed,  except  by  a  plea  in  abate- 
ment,  pleaded  by  the  prisoner  himself.     Com.^  v.  7yree,^£ 

11.  After  verdict  and  judgment  in  felony,  against  a  prisoner, 
he  cannot  have  a  Writ  c?  Error  to  reverse  the  judglment,  on 
the  ground  that  he  was  not  examined  for  the  felony  of  which 
he  was  indicted,  and  has  been  convicted. 

Osmptetf  V.  Com.  314 

12.  A  plea  in  abatement  to  an  Indictment  for  murder,  which 
sets  out  that  the  Examinine  Court  had  not  been  duly  con- 
stituted in  this,  that  the  T9^rrant  by  which  it  was  summon- 
ed, did  not  specify  any  offence  charged  on  the  prisoner  (but 
only  the  y^^onious  offence  wherewith  he  stands  chai2j;ed,)  and 
does  not  s«t  out  any  other  part  of  the  proceemngs  had 
against  the  prisoner,  either  before  the  Justice,  or  before  the 
Examining  Court,  is  insufficient,  and  ought  not  to  be  re- 
ceived. 8pi^ee  V.  Cbm.  375 

19.  The  record  of  an  Examining  Court  shews  that  the  prison- 
er was  charged  with  having  ^feloniously  and  contrary  to 
the  Act  of  Asaemhly,^^  stabbed  8.  M.  with  intent  to  kill  him. 
The  Indictment  charges,  I.  A  malicious  stabbing,  with  in- 
teot  to  kill.  2.  A  malicious  stabbing,  with  intent  to  maim, 
disfigure,  and  disable.  3.  An  unlawful  8tabbins»  with  in- 
tent to  kill.    And  4.  An  unlawful  stabbing,  with  intent  to 
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maim,  disfigure,  and  disaUe.  The  prisoner  was  convtcted 
on  the  fouith  Count  onlj.  The  record  of  the  Examiniog 
Court  shews  sufficient  grounds  for  all  of  the  Counts  in  the 
lodiptment ;  it  ought  not,  therefore,  either  to  be  quashed  on 
motion  to  that  effect,  before  trial,  nor  the  iudgroent  arrest* 
ed  on  it  after  verdict  Deruux  t.  Com.  379 

14.  If  a  person  be  examined  for  stealing  three  bass  of  cotton, 
«*of  the  ^ds  and  chattels  of  MUhaniel  Land^*  he  maj  ba 
indicted  in  two  Counts  for  stealing  three  bags  of  cotton ; 
1.  Of  the  goods  and  chattels  of  JST.  Land.  2.  Of  the  goods 
and  chattels  of  a  person  unknown.  And  he  may  be  con- 
victed, and  sentenced  on  the  second  Count,  and  acquitted 
of  the  first:  and  a  motion  to  quash  the  second  Count,  (be- 
fore plea,)  on  the  ground  that  he  has  not  been  examined  for 
the  offence  with  which  he  is  therein  charged,  oaeht  to  be 
over-ruled.  MSory  v.  Vom.  396 

15.  The  offence  consists  in  the  larceny  of  the  subject:  the 
property  of  the  goods  is  merely  an  incident,  and  does  not 
enter  into  the  essence  of  the  crime.  Although  it  is  abso- 
lutely necessary  in  an  Indictment  to  state  in  whom  the  pro- 
perty is,  ancf  the  proof  must  correspond  with  the  allegation^ 
it  is  not  necessary  in  the  record  oj  the  Examining  Court* 
That  he  is  indict^  for  the  same  fact  for  which  he  had  been 
examined,  ought  to  appear,  but  the  defect  of  the  record  in 
this  r^^ct,  may  be  helped  by  averment  Ibid, 

16.  See  Warrantt  passim. 

EXECUTIONS. 

1.  A  Writ  of  Fieri  Facias  may  be  levied  on  ready  money  in  the 
possession  of  the  Defendant      Steels  ^  Coy.  Brown,  d46 

2.  The  Court  may  direct  money  made  under  an  Execution^ 
(in  behalf  of  A.)  which  money  is  in  the  hands  of  the  Sheriff 
or  is  brought  into  Court  according  to  the  command  of  the 
Writ  of  Fieri  Facias^  to  be  paid  over  in  satisfaction  of  ano- 
thefWrit  of  Fi.  Fa.  in  the  hands  of  the  same  Sheriff;  aj^ainst 
the  eoods  and  chattels  of  (the  same  A.)  the  Plaintiff*  in  the 
first  Execution,  he  having  the  legal  and  equitable  tiile  there^ 
to.  Ihid. 

3.  And  this,  although  it  may  not  a|>pear  that  sufficient  effects 
cannot  otherwise  be  found  to  satisfy  the  judgment     Ibid» 

4.  Under  the  Act  of  12th  of  February,  1823,  ch.  30,  §  2  &  3, 
concerning  iailors,  a  written  notice  of  the  imprisooment  of 
the  debtor,  is  necessary  from  the  jailor  to  the  creditor,  his 
agent  or  attorney,  to  enable  the  jailor  to  recover  his  fees  for 
supporting  the  debtor  under  the  creditor's  Execution. 

Zimmerman  v.  BuxsMrd^s  admr.  406 

5.  The  knowledge  by  the  creditor,  that  his  debtor  is  in  jail 
under  his  Execution,  will  not  dispense  with  the  written  no- 
tice. Ibid* 
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6*  Sixty  daj0»  (after  the  notice  given  bj  the  jailor  to  the'cre* 
ditor,  of  the  debtor's  being  in  jail,)  must  expire  before  the 
jailor's  right  to  move  for  his  fees,  accrues ;  and  he  cannot 
recover  for  fees  due  prior  to  his  notice.  Hid. 

7*  (f  a  Defendant)  against  whom  a  judgment  has  been  ren- 
dered for  a  fine,  or  amercement,  in  a  prosecution  for  a  rois- 
deraesnor,  being  in  custody  under  a  Capias  Frofine^  or  a 
Ckipias  ad  Satisfaciendum,  take  the  oath  of  an  insolvent 
debtor,  surrendering  his  property,  and  be  thereupon  dis« 
chareed,  such  discharge  is  an  exoneration  from  all  further 
liability  on  such  judgment,  as  to  the  said  fine^  or  amerce- 
ment girding  v.  Com.  494 

B.  No  other  Ca*  8a.  can  afterwards  be  obtained  against  him 
by  motion  to  the  Court,  or  otherwise;  nor  can  a  ri.  Fa.  be 
issued  against  his  after  acquired  goods  and  chattels.    Ibid. 

9.  The  proviso  in  the  33d  section  of  the  Act  concerning  Exe- 
cutions. 1  Bev.  Code,  ch.  134,  does  not  apply  to  such  Ca- 
ses. Ibid. 
EXTRA-TERRITORIAL  OFFENCES. 

1.  In  England,  the  ParliaiH^lft  has  frequently  passed  Laws 
for  the  punishment  of  extra-territorial  ofiences,  and  their 
Courts  have  enforced  them.  Com.  v.  Oaines,  172 

£•  Our  own  Statute  book  affords  examples  of  Laws  fbr  the 
punishment  of  extra-territorial  offences,  (besides  the  Sta-- 
tote  of  1792,  ch.  136,  §  7;)  as  in  the  case  of  our  own  citi- 
zens committing  crimes  against  any  Christian  nation,  or 
tribe  of  Indians ;  in  the  cases  of  Duelling,  and  of  Incestuous 
Marriages.  Ibid. 

3.  The  Law  of  this  State  gives  the  definition  of,  and  assigns 
the  punishment  for  the  extra— erritorial  felonv  committed 
by  citizen  against  citizen,  and  not  the  Law  of  the  country 
where  the  offence  was  committed.  Ibid, 

4.  The  construction  given  to  this  Law  is  aided  by  the  phrase, 
that  the  felonies  must  be^  committed  by  "  citizen  asainst 
citizen."  For,  if  the  Act  intended  to  provide  a  Tribunal 
for  the  trial  of  felonies  committed  on  the  bay,  &c  within  our 
own  limits,  it  would  likewise  have  provided  against  felonies 
committed  by  Aliens  against  Citizens,  and  vice  versa^  and 
against  Slaves.  Ibid. 

&  See  Oeneral  Court,  from  1  to  9.  ' 

Construction  of  Statutes,  1. 
FEES. 
1.  The  feejif  Attorney  for  the  Commonwealth  in  the  Supe- 
rior Courts,  in  cases  of  conviction  for  assaults,  and  in  all 
cases  where  the  penalty  is  not  aseeHained  by  Law,  but  rests 
with  the  discretion  of  the  jury,  is  ten  dollars,  although  tiie 
fine  imposed  bj  the  jury  is  less  than  thirty  dollars. 

Com.  V.  Flint,  159 
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8.  The  fee  of  ten  dollars,  given  bj  the  Act  of  Assemblj,  f 
Rev.  Code  of  1819,  §  6r,  p.  241,  to  the  Attoraej  for  the 
Commonwealth,  cannot  be  charged  in  the  bill  of  coats 
against  each  Defendant,  where  there  are  several  convictdl 
under  the  same  Indictment,  unless  they  sever  in  their  de- 
fence. Com.  V.  Hooper  et  oZ.  223 

3.  Fees  of  julor  for  support  of  debtor.  See  Execuiion,  7,  8,  9 
FELONY. 

1.  Everv  offence  to  which  a  capital  punishment  is  annexed, 
is  a  felony,  and  since  the  establishment  of  the  Penitentiarj, 
everj  offence  there  punishable,  is,  in  like  manner  a  feUmg, 
unless  it  is  by  Statute  denominated  a  misdemesnor. 

Barkery.  Com.  122 

2.  See  Bank  J^Totes^  1. 

3.  An  Indictment  for  malicious  shooting,  ought  to  charge,  that 
it  was  done  felonice J  (and  this  under  the  Act  of  181T,  which 
does  not  in  terms  declare  it  a  felony,  but  makes  it  punisha- 
ble with  Penitentiary  confinement)     Trimble  y.  Com.  143 

4.  See  Indictment  lOi 

FERRY. 

1.  In  an  application  to  the  Countj  Court  to  establish  a  Ferry, 
the  applicant  should  set  forth  m  his  petition,  thnt  he  owns 
the  land  either  on  both  sides  of  the  stream,  or  on  one  side 
thereof;  and  that  a  public  road  has  been  established  thrpi^ 
the  land  to  the  place  where  the  Ferry  is  sought  to  be  esta- 
blished. Zone  V.  Zones  63 

2.  TThe  Act  of  Assembly  does  not  Huthorise  a  Counts  Court  to 
establish  a  Ferry  across  a  stream  which  is  a  boundary  of  the 
State.  Ibid. 

3.  The  dicontinuance  of  a  Ferry,  is  a  penalty  which  the  Law 
attaches  to  the  failure  of  the  Ferry-keeperto  exercise  his  pri- 
vilege of  keeping  up  his  Ferry  i  it  Is  not  an  offence^  much 
less  an  indictable  offence.  IKll  Carter  v.  Com,  354 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  proceedings  under  the  Act  of  Assembly  on  this  subject, 

if  a  verdict  be  rendered  for  the  Plaintiff,  a  new  trial  may 

be  granted  by  the  Court  to  the  Defendant ;  and  unon  the 

dissolution  of  the  Court,  the  Plaintiff  must  proceed  ae  novo. 

Hammock  v.  ffihon,  321 
FORGERY. 

1.  See  Bank  notee,  6.  Jeofails,  7.  8.  9. 

2.  An  Indictment  which  charges  a  prisoner  with  Ae  offences 
of  falsely  makine,  forging  and  counterfeiting;  of  causing 
and  procuring  to  ne  falsely  made,  forced  and  counterfeited, 
and  of  willingly  acting  and  assisting  m  the  said  false  mak- 
ing, forging  imd  counterfeiting,  is  a  good  Indictment,  tho' 
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all  of  these  chains  are  contained  in  a  tingle  count;  the 
words  of  the  Statute  being  pnrsaed,  and  there  being  a  gene* 
ral  Terdict  of  guilty,  judgment  ought  not  to  be  arrested  on 
the  ground  that  the  offences  are  distinct 

Rasniek  ▼.  Com.  356 

3.  If  the  procurers  or  aiders  are  not  present  they  are  accessa- 
ries, and  must  be  indicted  specifically  as  such ;  nor  could 
thej  be  convicted  under  such  an  Indictment  as  this ;  but 
where  they  are  present,  they  are  principab  in  the  second  de- 
greei  and  the  Law  making  them  equally  guilty  with  the  ac- 
tual forger;  there  is  no  objection  to  uniting  in  one  count  such 
an  offence,  with  that  of  principal  in  the  first  degree.    Ilnd* 

4.  After  Terdict  on  such  Indictment,  the  count  must  be  under* 
stood  as  charging  the  procurer  and  aider  as  principals  in 
the  second  degree.  IHd. 

5.  One  who  brightens  base  pieces  (which  are  brought  to  him  ' 
ready  formed,  with  the  impression  and  appearance  of  dol- 
lars, except  that  they  are  of  a  lead  color,  and  not  then  pas- 
sable) by  boiling  them  in  ley,  and  rubbing  them  with  a  woolen 
cloth  and  subjecting  them  to  other  processes,  thereby  render- 
ins  them,  by  tiieir  resemblance  to  real  dollars,  more  fit  for  cir- 
culation, is  ^ilty  of  forgery:  He  completes  the  offence,  and 
thereby  subjects  to  the  provisions  of  our  Act,  not  onl^  himself, 
but  all  who  acted  a  part;  and  were  present  assisting  at  the 
transaction,  from  beginning  to  end,  or  who  did  any  things 
thought  necessary  by  themselves,  to  impose  on  the  public, 
by  making  the  base  coin  resemble  the  true.  Ibid. 

6.  A  bail  bond  taken  by  the  Sheriff*  of  S.  county,  (the  condition 
whereof  recites  that  a  Testatum  Capias  had  been  sued  out 
of  the  office  of  R,  county,  and  served  by  the  said  Sheriff  of 
S.)  and  which  has  been  feloniously  altered  in  a  material 
parti  may  be  the  subject  of  a  prosecution  for  forgery,  although 
some  doubts  may  be  raised  respecting  the  validity  of  the 
bond,  arising  from  the  recitals  in  the  condition. 

Com*  V.  Linton,  476 
r.  See  Jirrest  of  Judgment^  4.    - 

FREE  BLACKS  AND  MULATTOES. 

1.  If  a  black  man  be  sent  on  for  trial  by  the  Examining  Court 
of  a  county  to  the  Superior  Court,  (charged  with  a  crime 
which  in  a  slave  is  punishable  with  death,  and  in  a  free  man 
by  Penitentiary  confinement)  as  a  free  man,  the  Court  will 
proceed  to  try  him  as  a  free  man ;  unless  the  accused  shall, 
himself,  plead  in  abatement  to  the  jurisdiction  of  the  Court, 
that  he  is  a  slave  ;  which  is  the  only  mode  by  which  the  ques- 
tion can  be  put  in  issue  in  the  Superior  Court. 

Com.  V,  Tyree,  262 

.    80 
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£•  The. Court  will  not  allow,  in  soch.  x^ase,  any  other  person 
who  claims  him  as  hiB  slave  to  make  up  a  collateral  issue, 
or  to  give  evi(|ence  on  a  collateral  motion,  which  has  fbr  its 
object  the  decision  of  the  question,  whether  or  not  the  ac- 
cused be  a  slave ;  the  accused  not  being  a  party  to  such  pro- 
ceeding ought  not  to  be  afiected  bj  it.  ibid. 

$.  See  Penal  Laws,  6,  7. 

4«  See  8lave$,  I. 

GAMING. 

1.  See  Confession,  1. 

2*  On  a  Presentment  for  gaming,  the  Defendant  was  charged 
with  the  oiTence  committed  at  .the  booth  of  Price  8kinner: 
the  proof  was  of  gaming  at  the  booth  of  Clarke,  the  «aid 
Skinner  having  no  right,  interest  or  agency  in  the  booth : 
this  proof  is  insufficient  to  support  the  charge. 

Com,  Y.Butts,  18 

d«  A  Presentment  against  a  tavern-keeper  for  suffering  Faro 
and  Loo  to  be  played  at  his  hous^e :  he  may  be  tried  on  the 
Presentment,  without  requinng  an  Information,  and  if  he 
appears  but  refuses  to  plead  forthwith,  juogmeot  by  default 
may  be  rendered  against  him.  Com,  v.  Maddox,19 

4.  Playing  at  cards  in  a  tavern,  whether  the  person  who  plays 
bets  or  not  is  gaming,  within  the  true  meaning  of  the  Gaming 
Laws  ?  Com,  v.  terry,  77 

5.  A  misnomer  cannot  be  pleaded  to  a  Presentment,  Indict- 
nest  or  Information  for  unlawful  gaming,  under  oar  Statute. 

Com.  Y,  JUkinson,  51S 

&  What  is  a  place  of  public  resort,  or  a  public  place,  under 

the  Gaming  Laws.  W'alker  y*  Com.  515 

GENERAL  COURT. 

1.  By  the  first  clause  of  the  seventh  section  of  the  Act,  in  1 
Bev.  Code  of  179^  ch.  136,  entitled,  ''An  Act  concerning 
treasons,  felonies,  and  other  offences  committed  out  of  the 
jurisdiction  of  this  Commonwealth ;"  all  treasons,  mispri- 
sions, and  concealments  of  treason,  and  other  offences  against 
the  Commonwealth,  (except  piracies  and  felonies  on  the 
high  seas)  though  .committed  beyond  the  territorial  limit 
of  the  Commonwealth,  are  indictable,  and  punishable  in  the 
General  Court:  thus,  if  a  citizen  of  Virginia  goto  Mary- 
land, and  there  adhere  to  an  enemy,  ^c.  if  is  an  offence 
against  Yirginia*  and  may  be  there  punished. 

Com.  V.  Gaines,  172 

2.  The  words  of -that  section,  "in  any  place  out  of  the  juri&' 
diction  of  the  Courtf^  of  Common  Law  of  this  Common- 
wealth/' mean  a  place  out  of  the  Commonwealth.        Ihid, 

5.  The  second  clause  of  the  said  seventh  section,  by  the  words 
"and  all  felonies  committed  by  citizen  against  citizen  in 
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any  9uch  fHau.^  refers  to  sach  pUce  as  is  spoken  of  in  the 
first  ci&use,  and  therefore  means  feionies  committed  bj  citi« 
Ken  against  citizen  in  anj  place  ouiofthis  Commonwealth^ 
except  the  hii^  seas.  Jhid. 

4.  Therefore^  if  a  citizen  of  Vireinia  steal  a  horse  from  ano- 
ther  citizen  of  Virginia,  in  the  District  of  Columbia,  in 
George  Town,  or  in  any  other  place  out  of  tl\e  Common- 
wealth, other  than  the  high  seas,  he  may  be  indicted,  tried, 
convicted,  and  sentenced  in  the  General  Court,  bj  virtue  of 
the  said  seventh  section.  Ibid. 

5.  See  Construction  of  Statutes j  1. 

€•  See  Extra4erritorial  Offences,  1, 2,  S,  4. 

r«  By  an  Act  of  the  Colonial  Assembly  of  1699,  treasons,  fe- 
lonieSy  or  piracies,  committed  not  only  on  the  high  seas,  but 
on  any  bay,  river,  &c.  where  the  Admiral  has  jurisdiction, 
were  to  be  tried  by  Judges  of  Admiralty,  appointed  by  the 
Governor,  under  Commissions  of  Oyer  and  Terminer.  This 
Act  was  said  to  be  superseded  b^  the  British  Act  of  11 
fPilliam  3,  which  gave  tne  jurisdiction  to  Commissioners  of 
Admiralty  appointed  under  the  Great  Seal  of  England,  and 
that  Act  seems  to  have  been  recognized  by  the  Act  of  1748. 
8o  that  from  1699  to  1776,  the  General  CJourt  had  not  such 
jurisdiction.  Ibid.  172 

8.  The  powers  of  the  English  Admiralty  ceased  with  the  Re- 
volution, and  by  the  Act  of  1777,  establishing  a  General 
Court  with  power  to  hear  and  determine  all  treasons,  mar- 
ders,  felonies  and  other  crimes,  &c.  a  Common  Law  power 
was  conferred  on  it,  co-extensive  with  the  Hmits  of  the  Com- 
monwealth ;  on  the  bav  and  rivers,  as  well  as  on  the  land. 

Ihid. 

9.  By  the  Articles  of  Confederation,  the  Federal  Court  of  Admi- 
ralty was  vested  with  power  to  try  piracies  and  felonies  on 
the  high  seas  onlj^,  ana  not  on  the  Chesapeake  bav  and  its 
waters:  the  Admiralty  Court  of  Virginia,  erected  in  1779, 
was  excluded  from  the  jurisdiction  in  capital  cases,  from  ail 
which  the  conclusion  is  inevitable,  that  in  1786,  (before  the 
passage  of  the  Act  aforesaid;  i.  e.  ch.  136,  sec  7,  in  which 
year  it  first  passed.)  the  General  Court  as  a  Court  of  Com- 
mon Law,  had  complete  jurisdiction  to  try  and  decide  all 
felonies  committed  within  our  limits,  6n  the  bay,  iic.    Ibid* 

10.  See  TitU  of  a  Law.  1. 

GRAND  JURY. 

1.  Where  a  Bill  of  Indictment  is  found  by  a  Grand  Jury,  one 
of  whom  is  an  alienj  or  otherwise  disqualified  by  Law,  the 
Bill  or  Presentment  may  be  avoided  by  plea. 

Com.  V.  Cherry.  9Xi. 

S.  This  is  by  force  of  the  Cmnmon  Law.  Ibid. 
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3.  The  proper  mode  by  which  the  said  Indictment  or  Present- 
ment may  be  quashed  in  such  case,  is  bjr  plea  in  abatement. 

Ibid.  {wU.) 

4«  That  one  of  the  Grand  Jurors  who  made  a  Presentment  was 
the  owner  of  a  mill,  is  a  matter  which  maj  be  pleaded  in 
abatement  of  the  said  Presentment  Com.  v.  Long,  318 

5.  If  a  person  has  executed  a  deed  of  trust  of  all  his  land  to 
secure  the  payment  of  a  debt  to  his  creditor ;  the  day  t^ 
payment  is  past,  the  land  not  sold  by  the  trustee,  and  the 
grantor  continues  in  possession  of  the  land:  although  in 
strictness  of  Law,  the  freehold  may  be  vested  in  the  tms- 
tee,  yet,  by  the  Equitable'  construction  of  the  Act  concern- 
ing JurieSt  he  is  not-disqualified  from  being  a  Grand  Juror. 

iJom.  Y.  Carter,  319 

^  See  Indictmenif  31, 32,  33. 

GUARDIAN.. 

1.  The  appmntment  of  a  guardian  by  election  of  the  Infant 
after  he  arrives  at  the  age  of  fourteen,  is  made  on  the  Chan- 
eery  side  of  the  County  Court,  and  therefore  no  Writ  of 
Error  lies  before  a  Superior  Court  of  Law,  to  re-view  the 
said  appointment  FickUn  v.  Ficklin,  1904 

HABEAS  CORPUS. 

1.  A  Sfate  Judffe  may  award  a  Habeas  Corpus^  where  a  party 
shews  by  affiaavity  probable  cause,  that  he  h  unlawfully  re- 
strained of  his  liberty,  although  he  be  confined  under  color 
of  th.e  authority  of  the  United  States,  and  the  question,  whe- 
ther the  Law  authorises  his  confinement,  is  to  be  decided  by 
the  Laws  of  the  State^  as  a  member  of  the  United  States : 
and  ail  persons  are  to  be  considered  as  lawfully  restrained, 
who  are  confined  under  the  Laws  of  either  the  State  or  the 
United  States.  Ex  Parte  Pool,  et  al.  2r6 

52.  If  a  person  be  committed  with  a  view  to  prosecution  in  a 
Court  of  the  United  Sutes  for  an  offence  ccNg;nizable  there., 
and  the  commitment  be  re^larly  made,  tiie  State  Judge 
will  neither  discharge  nor  bail  him ;  but  if  the  commitment 
be  made  by  any  otner  than  a  Judge  of  the  United  States, 

ie.  g,  by  a  Justice  of  Peace  of  the  State,)  it  is  matter  of 
liscretion  with  the  Judge,  to  be  regulated  by  the  circum- 
stances of  the  Case,  whether  he  will  look  beyond  the  war- 
rant of  commitment  Ibid. 
3.  In  cases  of  illegal  confinement  under  color  of  the  autho- 
rity of  the  United  States,  the  State  Courts  have  concurrent 
authority  with  the  United  States  Courts,  where  the  confine- 
ment is  not  the  consequence  of  a  suit  or  prosecution,  pend- 
ing in  the  Courts  of  the  United  States.                       Jbid. 
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HORSE-STEALING. 

!•  Indictments  against  horse-stealing,  need  not  conclade  con* 
tra/orman  etatuH.  Chiles  t.  Com.  260 

INCESTUOUS  MARRIAGES. 

1.  An  Indictment  which  charges  that  fF.  T.  (the  man,)  did 
intermarrj  with  JV*.  £f.  (the  woman.)  is  sufllcientl^  certain 
to  charge  her  as  well  as  him,  under  our  Act,  without  re- 
quiring the  converse  to  be  charged,  for  he  could  not  inter- 
marry with  her,  without  her  intermarrying  with  him  also. 

HiUchins  V.  Com,  331 

INDICTMENT. 

1.  See  Proiecuior,  1.    See  Jidditionst  1  to  B. 

2.  An  Indictment  need  not  shew  on  its  face  when  it  was  found. 

ffaught  V.  Com.  3 
S.  See  €hand  Jury^  1. 

4.  If  the  Indictment  does  not  state  that  the  offence  was  com- 
mitted **  within  the  jurisdiction  of  the  Court,"^the  omission 
is  cured  hj  the  verdict,  and  the  judgment  should  not  be  ar- 
rested. The  caption  of  the  Indictment  setting  forth  the 
county,  is  sufficient  without  entitling  it  of  the  Superior 
Court  Taylor  v.  Com.  94 

5.  See  Murder.  5, 6, 8, 9,  10,  11, 12, 13,  14. 

6.  See  Bank  J^otes^  1,  2,  7,  8,  11,  12. 

7.  See  Felony,  1,  3. 

8.  See  Roadsy  3. 

9.  See  Mayhem,  2,  3. 

10.  If  a  black  man  be  indicted  for  feloniously  attempting  to 
ravish  a  woman,  and  he  be  convicted,  the  judgment  must  be 
arrested,  because  it  is  not  averred  that  she  is  a  white  wo« 
man,  that  being  necessary  to  make  the  attempt  a  felony. 

Com.  V.  Jerry  Mana,  210 

11.  If  two  persons  be  indicted  for  an  affray,  and  both  t^  ac- 
quitted of  the  affray,  but  the  verdict  finds  one  of  them 
guilty  of  an  aasault  aeainst'  the  other,  and  there  is  no  sepa- 
rate Count  charglng'ue  assault,  judgment  ouffht  to  be  ren- 
dered on  that  Indictment,  in  favor  of  both  Derendants. 

Co/m.  V.  Perdue  and  Dillon,  227 

12.  See  Larcenuy  1,  2. 

13.  Although  the  Statute  against  unlawful  shooting,  &c  af- 
fixes a  penaltv  when  the  act  is  done  with  intent  to  maim, 
disfigure,  disable  or  kill  (in  the  disjunctive^^S  yet  the  Indict- 
ment should  chafge  the  intents  conjunctively. 

fVm.  Jnga  V.  Com.  231 

14.  Although  all  of  the  intents  be  laid,  yet  proof  of  either 
supports  the  Indictment  IHi. 
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15.  In  iDdictmentfl  under  StttuteB  which  enact  a  panisli- 
ment  against  free  persons^  different  from  that  of  slaves,  as 
in  Rape,  it  is  not  necessary  to  alledge  that  the  prisoner  is 
ayr«e  person.        ^  Btnnet  y.  Cum.  235 

16.  See  Verdict.  1,  6. 

17.  See  Rape,  2, 3, 5. 

18.  See  Horse»stealing,  K 

19.  See  Corporation^  2,  3. 

20.  In  prosecutions  under- Statutes,  which  declare,  that  per* 
sons  ''being  free,^'  shall  be  pUnished  in  &  particular  man- 
ner, different  from  that  prescribed  for  slaves,  it  is  iinneceS" 
#arjr  to  charge  in  the  Indictment,  the  prisoner  as  being  free : 
for  the  description  of  the  person  neea  not  be  stated.tinless 
it  enters  into,  and  makes  part  of  the  offmce.  This  was  a 
Caseof  Mayhem,  loung  r.  Chm.  326 

21.  See  Inustuous  Marriages^  1. 

22.  See  Forgery,  2,  3,  4,  5. 

23.  See  Slaves,  5,  6. 

24.  See  Religious  Congregation,  1. 

25.  See  P€r;wry,l,2. 

26.  See  Corrupt  JBlgreement,  2. 

2r.  Ad  Indictment  filled  the  whole  of  a  sheet  of  paper,  and 
was  then  folded  in  another  half  sheet  of  the  same  size,  on 
which  half  sheet»  the  Attorney  endorsed  ^  CommonweitUh 
y.  Joseph  Burgess,  Indictment;"  and  immediate]/ below  in 
the  hand-writins;  of  the  foreman  of  the  Grand  Jury,  was  en- 
dorsed ^'a  true  bill,  Robert  Hamilton,  foreman.''  Although 
the  said  half  sheet  of  paper  was  blank*  except  the  endorse- 
ments, and  althou^  it  was  no  otherwise  attached  to  the  In* 
dictment,  than  being  folded  around  it,  yet  the  Indictment 
enveloped  by  if,  must  be  considered  as  the  Indictment  on 
which  the  wand  Jury  passed,  and  on  which  the  jury  found 
their  verdict.  If  the  objection  were  a  good  one,  it  comes 
too  late  after  verdict.  .  Burgess  v.  Com.  483 

28.  The  caption  ef  an  Indictment,  bein^  «•  Virginia,  Prince 
William  county,  to  wit :"  is  sufficient,  without  its  being  enti- 
tled as  of  "the  Superior  Court. of  Law  for  the  county  of 
Prince  William."  fbid. 

29.  It  is  not  necessary  that  the  Indictment  should  shew  on  its 
face,  the  date  when  it  was  found.  ^        Ibii. 

SO.  See  ChaUengis,  S. 

31.  When  a  Bill  of  Indictment  is  foimd  by  the  Grand  Jury, 
and  endorsed  «a  true  bill,"  by  the  foreman,  it  should  be 
broujght  into.  Court,  presented  by  the  Grand  JurT»  &ttd  then 
the  finding  sbottld  be  recorded.  Com.  v.  Vawooi,  527 

32.  An  omission  to  record  the  finding*  cannot  be  supplied  by 
a  paper  purporting  to  be  an  Indictment  with  an  endorse- 
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ment  '«a  true  bill/'  signed  by  the  person  who  was  foreman 
of  the  Grand  Jury  at  that  Term.  Ibid. 

33.  Nor  can  it  be  supplied  b^  the  recital  in  the  record,  that 
he  stands  indicted^  nor  bj  his  arraignment,  nor  bj  his  plea 
of  not  guiltj.  It  cannot  be  intended  that  he  was  indicted ; 
it  must  be  shewn  bv  the  record  of  the  finding*  The  record- 
ing of  the  finding  of  the  Grand  Jury,  is  as  essential  as  the  re- 
cording of  the  Terdict  of  the  jury.  Ibid. 

34.  See  Amendment,  2. 

S5.  If,  after  the  prisoner  has  been  examined  by  the  County 
Court  for  an  offence,  two  actual  sessions  of  a  Superior  Court 
thereafter  occur,  and  it  does  not  appear  from  the  records  of 
the  Superior  Court,  that  an  Indictment  has  been  found 
asainst  him,  he  is  entitled  under  the  Statute  to  be  discharg- 
ed from  his  imprisonmentj  although  he  has  been  in  fact  ar- 
raigned on,  and  has  pleaded  to  ah  Indictment  not  appear- 
ing by  th^  records  to  have. been  found  by  the  Grand  Jury. 
And  if  a  third  actual  Term  has  passed  without  such  record 

.  of  the  finding,  he  is  entitled  under  the  Statute,  to  be  dis- 
charged from  the  crime.  Ibid. 

INFORMATION. 

I*  "What  certainty  is  sufl&cient  in  an  Information  for  a  con- 
tempt of  Court,  in  preventing  a  witness  from  attending 
Court,  who  had  been  duly  summoned.         Cam.  v.  Feely,  1 

£•  Where  an  Information  is  founded  on  a  de/ecfit^  present- 
ment, but  the  Defendant  pleads  not  guilty  to  the  informa- 
tion, and  a  trial  is  had,  and  a  verdict  against  the  Defen- 
dant;  he  cannot  arrest  the  judgment,  because  the  present- 
ment chained  no  offence,  ami  because  there  was  in  that  re- 
spect a  variance  between  the  presentment  and  Information. 
In  this  ease,  the  presentment  for  retailing  spirituous  liquors, 
omitted  the  averment  that  it  was  **  without  license :"  the 
Information  made  that  averment,  and  was  well  drawn  in  all 
respects.  Com.  v.  Chalmers,  76 

S.  The  presentment  was  made  on  the  Information  of  T.  H. 
and  L.  fV.  but  it  did  not  appear  that  it  was  made  on  the 
knowledge  of  the  Grand  Jury,  nor  on  the  information  of  a 
witness  called  in  by  the  Court  or  Grand  Jury,  and  the  pro- 
secutors name  was  not  written  at  the  foot  of  the  Informa- 
tion. Notwithstanding  which,  it  is  too  late  after  verdict 
against  Defendant,  to  make  the  objection,  nor  caii  the  judg- 
ment t>e  arretted.  Ibid. 

4.  See  Additions,  \. 

5.  If  one  be  presmted  -  for  retailing  spirituous  liquors  with- 
out license,"  and  an  Information  be  thereafter  tiled  aeainst 
him  for  "  selling  by  retail,  divers  articles  of  merchandize  of 
foreign  growth  and  manufacture,"  to  which  Information,  the 
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Defendant  pleaded  not  gnilty,  and  trial  was  had,  and  ver- 
dict and  judgment ;  he  having  failed  in  due  time  to  take  ad- 
vantage of  Aat  error,  cannot  have  the  judgment  reversed 
by  the  Appellate  Court  ^etts  v.  Com.  S33 

6.  See  Quo  Warranto,  passim. 

7.  See  Corrupt  JgreAntnt,  1. 

INQUISITION. 

1.  See  Riots,  &c.  2  to  9. 

INSOLVENTS. 

1.  See  Executions,  7,  8,  9. 

JAILOR. 
1.  See  Executions,  7,  S,  9. 

JAMES  RIVER  COMPANY. 

1.  See  Quo  Warranto,  %  S,  4.    Jurisdiction,  8. 

JEOFAILS. 

1%  See  Rave,  2,  3.  . 

2.  See  Indictment,  4. 

3.  SeeJBonfcJVot^s,  1,^  ,     ,  .^    ..       ^ 

4.  In  an  Indictment  for  malicious  and  voluntary  shooting,  the 
term  wilfully  heing  used  for  voluntarily,  is  cured  by  the 
Statute  of  Jeofails.  IWwAte  v.  Com.  143 

5.  A  conclusion  against  the  Jicts  of  the  General  Assembly, 
when  there  is  but  one  Act,  if  an  error,  is  also  cured.    Ibid. 

6.  The  omission  to  state  thit  the  Grand  Jury  was  impannelled 
in  the  Superior  Court  of  the  county  of  W.  (the  county  l^ng 

-   mentioned,)  if  an  error,  is  also  cured.  iw<^ 

7.  In  an  Indictment  for  the  forgery  of  Bank  notes,  instead  of 
setting  out  the  tenor  of  the  forged  notes,  the  Attorney, 
"for  greater  cerUinty  as  to  their  identity ,»'  refers  to  them 
as  being  <' annexed  hereto,"  and  actually  does  annex  them. 
The  prisoner  does  not  move  to  quash  the  Indictment,  nor 
pleads  in  abatement,  but  pleads  the  general  issue,  and  the 
verdict  is  against  him.  Decided,  that  al^ough  this  is  a 
careless  and  irregular  practice,  yet  that  after  verdict,  the 
irremilarit?  is  cured  by  the  Statute  of  Jepfails. 

^         -^  Com.  V.  Ervin  and  Lewu,  337 

8.  A  charge  that  a  forgery  of  Bank  notes  was  committed  with 
intent  to  injure  .ens  of  the  CommonwealUi 
and  ethers  to  tl  n."  without  setting  out  an 
intent  to  iniun  Directors  &  Co.  of  those 
BankSi  or  of  ai                           ^^ns,  or  bodies  P«'«^].^ 

9.  °C^  chS^  51  iUingly  acted  and  assisted 
in  falsely  makii^  .  _  thou t  setting  out  any  per- 
son  in  particular  who  was  assisted :  So,  to  charge  them  with 
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caoBing  and  procuring  the  forged  notes  to  be  pasted,  with- 
out charging  in  particular  the  persons  who  the  prisoners 
caused  or  procured  to  pass  them,  nor  to  whom  ;  good  after 
verdict,  oo,  also,  is  a  charge  for  passing  them  to  W,  8, 
with  intent  to  defraud  W,  8,  and  others  f  and  a  charge  for 
causing  and  procuring  the  fbrged  notes  to  be  passed  or  ex- 
changed, ^  Ibid» 
10.  An  Indictment  for  grand  larceny  charged  the  soods  to 
liave  been  stolen  oh  the  21st  daj  of  December,  one  thousand 
eight  hundred  and  twenty  thee,  leaving  out  the  r,  in  the  last 
word.    This  is  cured  by  the  Statute  of  Jeofails. 

Jildridge  v.  Com*  447 
JOINT  TRIAL. 
1.  In  all  cases,  where  two  persons  are  joi?}ify  indicted,  and 
entitled  to  peremptory  challenges,  they  capnot  be  joUUly 
tried  but  by  consent  of  the  prisoners. 

Campbell  v.  Com.  314 

JUMCIAL  POWER.    . 

1.  See  Constitution  of  the  U.  8,  1. 
See  Penal  Laws,  1,  2,  3. 

£•  A  Commitment  is  not  such  an  act  of  Judicial  power  as  re- 
quires that  it  should  be  exercised  by  Courts  or  Judges,  with- 
in' the  meaning,  of  the  third  article  of  the  Constitution  U.  S. 
nor  is  the  administration  of  oaths;  nor  the  decision  of  com- 
missioners to  adjust  claims  under  treaties  with  foreign  na- 
tions, such  exercises  of  Judicial  power. 

Ex  Parte  Pwl  et  al  9.76 

9.  By  Judicial  power  in  the  Constitution,  is  meant  such  regu- 
lar and  permanent  duties,  as  properly  belong  to  a  Court,  or 
Judges,  in  the  ordinary  and  popular  signilcatioa  of  the 
words.  Ibid. 

JUDICIARY  OF  THE  STATES^ 

1.  See  Habeas  Corpus,  1,  2,  3. 

JURISDICTION. 
1.  See  Constitution  U,  8.  U    Penal  Laws,  1,2, 3. 
2*  See  Prohibition,  1,  2. 

^.  Assumpsit^  on  a  special  agreement  for  re-delivery  of  cer- 
tain books,  and  for  breach  of  that  contract:  the  jury  founjl 
for  the  PlaintiiT  fifty  dollars  damages.  As  the  damages  for 
breach  of  that  contract  were  uncertain,  and  therefore  tcti- 
knownf  till  ascertained  by  the  jury,  the  Superior  Court  of 
Iiaw  (where  the  suit  was)  had  jurisdiction  in  such  ease,  and 
ought  to  render  judgment  for  the  same. 

Jhwsum,  adm^r.  of  Pendred  v.  Pendred,  93 
4.  See  Venue,  8. 
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5.  See  Roads,  d. 

6.  See  General  Court,  1  to  9. 
T.  See  Guardian,  8. 

8.  Where  the  Commonwealth  proceeds  by  iDformation,  in  na- 
ture of  a  Quo  Warranto,  against  a  Corporation,  for  the  pur- 
pose of  vacating  its  charter,  or  of  forleiting  its  other  fran- 
^  chises,  the  Superior  Court  of  Law  in  which  the  President 
and  Directors  of  the  Corporation  reside,  has  jurisdiction  to 
grant  the  rule,  and  try  the  Case,  although  the  acts  of  viola- 
tion of  duty  which  are  the  grounds  of  proceeding,  ma^  have 
been  committed  sparsim  in  other  counties. 

Com,  v.  James  River  Com,pany,  190 
9*  Debt  on  a  judgment  in  the  Superior  Court  oJF  Law  for  S  S4Z- 
At  the  trial  the  Defendant  gave  in  evidence  payments  made 
to  the  Plaintiff;  which  reduced  the  debt  below  2  100.  The 
Superior  Court  has  no  jurisdictioli  of  the  Case,  and  ought 
not  to  render  a  judgment  for  the  Plaintiff*,  for  the  amount 
found  due.  Larowe  v.  Binns,  adm^r.  of  Harding,  203 

10.  Debt  in  the  Superior  Court  on  a  bill  penal  fur  B  ^00,  con* 
ditioned  to  pay  S47  77  cents.  The  Defendant  moved  the 
Court  to  **  staj  proceedings,  because  the  penalty  was  inserted 
for  the  purpose  of  giving  the  Court  a  jurisdiction  which  the 
Law  withheld,  and  in  fraudem  le^is.^^  Decided  that  the 
Superior  Court  had  jurisdiction  of  the  Case,  but  declined 
deciding  whether  the  fact  alledged  that  the  penalty  was  in- 
creased In  fraudem  legie  would  have  been  available^  if 
pleaded.  Heath  et  xiL  v.  Blaker  et  aL  215 

11.  The  removal  of  an  Indictment  from  a  County  Court  to  the 
Superior  Court,  by  consent  of  the  Attorney  for  the  Com* 
monwealth  and  th«  Defendant,  gives  no  jurisdiction  to  the 
Superior  Court  to  try  it.  Com.  v.  Brownweil,  29S 

12.  lb  an  action  on  a  single  bill,  for  g  tOO  54  cents,  broui^ht 
by  an  assignee,  if  the  jury  find  under  g  100,  in  consequence 
of  evidence  ^iven  at  the  trial,  of  a  set  off  against  the  as- 
signor, reducmg  the  sum  originally  due,  this  finding  does 
not  take  away  the  jurisdiction  of  the  Superior  Court,  but 
judgment  for  the  sum  found  ought  to  be  rendered.  [And 
80  note  the  distinction  between  payment,  and  set-ons,  or 
discounts.3  Ferguson  v.  Highley,  ^5 

13.  The  County  Court  has  jurisdiction  to  correct  an  error  of 
the  Commissioner  of  the  Revenue  in  assessing  a  penalty 
upon  a  person  for  neglecting  to  enter  his  lands;  and  to  the 
judgment  of  the  County  Court  a  Supersedeas  lies  to  the 
Superior  Court  in  such  Case*  This  arises  under  the  Act  ip 
£  Rev.  Code  of  1819,  ch.  183,  sec.  15. 

fVashington  v.  Com.  £5S 

14.  See  Slaves,  1,  4. 
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JUROR. 

1.  On  the  trial  of  an  IndictmeDt,  in  which  the  prisoner  was 
charged  in  some  Counts  with  the  embezzlement  of  a  check 
drawn  by  A.  for  g  TOO,  and  in  other  Counts  with  the  embez- 
zlement and  larceny  of  notes  and  dollars,  to  the  same 
amount,  a  venire- man  was  eballenged  for  cause,  and  on  his 
voir  dire  declared  that  he  had  formed  and  frequently  ex- 
pressed  a  decided  opinion  of  the  prisoner's  guilt,  but  that 
he  did  not  know  that  this  opinion  applied  particularly  to 
the  charge  laid  in  the  Indictment,  (there  being  sundry  other 
Indictments  pending  ay^ainst  him  for  the  embezzlement  and 
larceny  of  other  checks  and  money :)  that  his  opinion  was  " 
a  general  one  that  the  prisoner  was  guilty  of  embezzling 
checks  of  the  Farmers'  Bank,  and  that  opinion  related  at 
much  to  one  check  as  to  another:  such  a^  juror  ought  to  be 
excluded.  Lithgow  v.  Vom.  297 

£•  If  a  decided  opinion  be  formed  and  expressed,  it  is  a  good 
cause  of  challenge  to  a  juror,  although  the  opinion  may  not 
have  been  formed  from  hearing  the  evidence  given  in  Court. 

Ibid. 

S.  ^uasre.  Can  a  venire  man  be  compelled  to  answer  on  his 
voir  dire,  whether  or  not  he  has  formed  and  expressed  aa 
opinion  ? 

^ucBre.  In  challenges  concluding  to  lAe /a vor,  ought  the  Judge 
to  be  required  to  set  out,  in  a  Bill  of  Exceptions,  all  the 
evidence  upon  the  point,  or  may  he  merely  certify  that  he 
has  upon  the  evidence  found  the  juror  favorable  or  other- 
wise ? 

4.  If  the  Court  erroneously  over  rule  a  prisoner's  challei^e 
to  a  juror  for  favor,  and  the  prisoner  then  peremptorily 
challenge  the  juror,  the  error  of  the  Court  is  not  cared  by 
the  subsequent  exclusion  of  the  juror,  although  the  prison- 
er had  not  exhausted  his  peremptory  challenges,  even  to 
the  last.  Ibid. 

This  last  point  again  decided  in  8prouce*s  Case,  575 

5.  In  a  trial  for  murder,  a  venire  man,  on  his  voir  dire  said, 
**  that  he  had  not  heard  any  of  the  evidence  in  the  Cause* 
but  that  he  had  heard  a  person  who  was  at  the  Examining 
Court,  detail  a  j)art  of  the  evidence,  which  was  that  oi 
Fatsy  Woodsj  said  to  be  the  principal  witness  for  the  prose- 
cution; that  the  informant  said  there  were  several  witnes- 
ses who  seemed  to  contradict  her  statement:  that  he  the 
juror  had  said  that  if  these  things  were  true,  he  believed 
the  prisoner  guilty,  but  that  the  prisoner  was  a  stranger  to 
him,  he  living  at  least  thirteen  miles  from  him ;  that  he  felt 
no  prejudice  in  his  mind  against  him ;  that  he  was  open  to 
conviction,  and  ready  to  do  the  prisoner  justice:  and  if  the 
facts  did  not  turn  out  as  they  had  been  represented  to  him, 
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he  was  readj  to  change  his  opinion."    This  was  a 
juror,  and  the  prisoners  challenge  for  cause  ought  to  fiare 
been  overruled.  Bprouct  v.  Com.  S75 

60  Another  venire-man  saidy  *'  that  he  had  beard  the  subject 
of  the  trial  frequently  in  th?  county ;  that  he  cannot  say 
whether  the  persons  from  whom  he  has  heard  the  relations 
of  the  evidence  were  present  at  the  Examining  Court  or 
not ;  but  on  such  relations,  which  he  believed  to  be  true,  he 
has  formed  a  pretty  substantial  opinion,  and  expressed  it 
more  than  once ;  that  he  now  thinks,  that  notwithstanding 
the  formation  and  expression  of  such  opinion,  he  could,  as  a 
juror,  do  justice  to  the  prisoner ;  that  he  was  not  at  the  Exa- 
mining Court,  nor  had  he  heard  the  evidence,  nor  conversed' 
with  any  of  the  witnesses ;  that  the  opinion  which  he  bad 
taken  up,  and  frequently  expressed,  was  founded  on  rumor 
in  the  county ;  that  he  felt  po  prejudice^  aind  was  open  to 
conviction."  This  juror  ought  to  have  been  excluded,  on^ . 
the  prisoner's  challenging  him  for  cause.  Ibid* 

7*  The  forming  and  delivering  an  opinion,  (which  means  the 
making  up  and  expressing  a  decided  opinion,)  is  a  principal 
cause  of  challenge  to  a  juror;  and  there  is  no  real  differ* 
ence  between  a  decided,  and  a  substantial  opinion.       Ibid* 

8.  If  the  objection  appears  in  the  shape  of  a  principal  chal- 
lenge^ the  prisoner  must  prove  his  allegations  by  testimo- 
ny:  if  it  is  a  challenge  to  the  favor,  the  prisoner  appeals  to 
the  conscience  of  the  juror,  on  his  voir  aire.  Ibid* 

9*  In  challenges  to  the  favor^  the  iuror  is  not  obliged  to  an- 
swer any  question  tending  to  fix  infamy,  or  disgrace  on  him,  - 
«nd  it  has  been  said,  in  England,  that  he  is  not  compelled 
to  answer  whether  or  not  he  has  formed  and  delivered  an 
opinion,  because  the  disclosure  tends  to  his  disgrace.  But, 
the  General  Court  decliiied  saying  whether  that  part  of  the 
rule  should  be  sustained.  But,  if  there  be.  such  a  privi 
lege,  it  is  the  juror's,  and  not  the  Commonwealth's,  and  if 
the  juror  does  not  clain^  it,  but  answers,  then  the  rights  of 
the  pri$>oner  are  exactly  the  same  as  if  he  had  proved  the 
same  fact  on  a  principal  challenge.  Ibid* 

10.  Although  a  juror  may  suppose,  after  an  opinion  so  formed 
and  expressed,  that  he  will  be  regulated  by  the  testimony, 
yet  the  Law  suspects  him.  Ibid, 

JURY. 

1.  See  Grand  Jury ;  also  Verdict,  passim. 

fi.  Where  there  has  been  a  trial  for  murder,  and  the  jury  bring 
in  a  verdict  of  guilty,  but  before  the  verdict  is  amended  and 
recorded,  one  oT  the  jury  retires  from  the  rest,  without  the 
consent  or  knowledge  of  the  Court,  or  of  the  Attorney  for 
the  Commonwealth,  in  consequence  of  which*  ^^^  ^^^^  <^** 
sent  of  that  juror  to  the  verdict,  as  recorded,  hath  never 
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been  given,  but  the  Court*  on  the  tapposition  that  all  had 
assented  to  it,  discharges  the  jurj ;  upon  setting  aside  that 
verdict,  and  reversing  the  judgment  and  the  exhibition  of 
a  new  bill  of  Indictment  against  the  prisoner,  that  discharge 
of  the  former  jury,  under  thpse  circumstanceSt  is  no  bar  to 
a  prosecution  under  the  new  Indictment 

Levi  Oibson  v.  Com.  Ill 

3.  If  a  jurj  cannot  be  formed  from  the  original  pannel  of  the 
venire,  nor  from  the  bj-standers»  in  consequence  of  the 
exercise  of  the  right  of  challenge  by  the  pristmer,  the  Court 
maj  award  a  Ventre  Facias,  commanding  the  Sheriff  to  sum- 
mon  a  specified  number  (48  in  this  case)  to  attend  the  Court 
then  in  session,  out  of  whom  a  jurj  may  be  formed  for 
the  trial  of  the  prisoner,  and  upon  the  return  of  that  pro- 
cess,  and  the  attendance  of  the  persons  so  summoned,  the 
prisoner  may  be  compelled  to  elect  a  jury,  saving  the  right 
of  challenge:  such  process  may  be  awarded  on  the  report 
of  the  Sheriff,  that  there  are  no  other  by-standers,  nor  will 
the  Court,  at  a  subsequent  time,  hear  proof  that  there  were 
other  qualified  by-standers  who  were  not  called.  IHd. 

4.  See  renuCf  9. 

5.  In  a  Criminal  Ca^e,  the  separation  of  one  or  more  of  the 
jurymen  from  the  rest,  for  innocent  purposes,  (such  as  going 
to  see  a  horse  taken  care  of,  to  procure  great  coats,  cushions, 
&c.  from  the  bar  of  the  tavern,  to  wear  or  rest  on  in  the 
jury-room,  to  wash  at  the  tavern  porch,  &c.  &c.)  is  no  sround 
for  setting  aside  the  verdict,  provided  the  separation  Ts  with 
the  authority  of,  and  the  juror  is  accompanied  by,  one  of  the 
officers  who  have  the  charge  of  the  jury,  and  provided,  also, 
there  is  no  actual  improper  communication  between  the  ju* 
ror  and  other  persons,  during  the  said  authorised  separa* 
tion.  Thomas  v.  Com.  479 

6.  The  bare  possibility  of  tampering  with  the  jury,  is  no  suffi- 
cient reason  for  setting  aside  the  verdict  in  such  case.    lb. 

7.  After  the  retirement  of  a  jury  in  a  Criminal  Case,  (they 
being  kept  together  under  the  care  of  the  Sheriff,  iu  a  room 
separate  from  all  others,  one  of  the  jurors  called  to  a  friend 
from  the  window,  desiring  him  to  inform  his  family  of  the 
cause  of  his  absence,  and  requesting  him  to  procure  his 
watch,  and  deliver  it  to  the  Sheriff  for  him :  this  conversa- 
tion is  not  sufficient  to  set  aside  the  verdict,  although  the 
Sheriff  happened  not  to  hear  it  Kennedy  v.  Com.  510 

S.  Although  the  evidence  of  the  juror,  himself,  who  held  such 
conversation,  and  of  the  person  to  whom  it  wa&  addressed, 
should  be  received  with  great  allowance,  yet,  the  evidence 
of  another  juror,  who  heard  the  conversation,  and  was  in  no 
manner  impticated~in  a  charge  of  improper  conduct,  is  en- 
titled to  the  fullest  weight  IHd. 
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9.  The  jar  J,  on  their  retirement  for  the  night,  were  placed 
np-stairs  in  a  tavern,  in  five  lodging  rooms,  which  were  se- 
parated from  each  other  bj  a  common  passage,  into  which 
thev  all  opened  ;  the  doors  of  the  lodf^iog  rooms  were  gene- 
ralfj  open ;  the  doors  to  the  common  passage  were  kept 
coDstantly  shut,  so  as  to  exclude  other  persons.  This  dis* 
position  of  the  jury  is  a  compliance  with  the  Lawy  which 
requires  that  the  jury  be  kept  together.  Ibid, 

JUSTICE  OF  THE  PEACE. 

1.  A  Justice  who|  out  of  malice,  falsely  issued  a  Warrant* 
commanding  ^  surveyor  of  a  road  to  appear  before  him,  and 
answer  the  complaint  of  another  person,  for  not  keeping  the 
road  in  repair,  and  adjudged  him  to  pay  costs,  when,  in  fact, 
the  said  person  never  did  make  the  complaint,  nor  did  he, 
or  any  other  person,  direct  the  Prosecution,  but  the  Jostice 
falsely  used  the  name  of  such  person,  without  his  know- 
ledge, is  guilty  of  malfia^ance  in  his  office,  and  may  for  the 
same  be  indicted^  fined^  and  amot^ed  from  office. 

Wallace  v.  Com.  130 

2.  See  Coroner^  1,  2. 

S.  See  JUandamus,  5,  7* 

4.  See  Corrupt  JSgreetnenty  1, 2. 

5.  See  Clerk,  2. 

LAND  TAX. 
1.  See  Revenue  Law9,  h 

LARCENY. 

1.  In  larceny,  at  Common  Law,  the  Indictment  need  not  aver 
that  the  goods  were  stolen  from  the  possession  of  the  own- 
er, or  any  other  person.  Thompson  v.  Com.  133 

£•  In  an  Indictment  for  larceny  of  Bank  ^otes,  under  the 
Act,  (1  Rev.  Code  of  1819,  ch.  154,  $  8,)  it  is  not  necessary 
that  it  should  charge,  that  the  stealing  was  ^*from  the  pos* 
session**  of  any  one.  Oeorge  jSngel  v.  Com.  228 

3.  See  Bank  J^otes,  1 , 2, 3, 4,  r,  8. 9. 10,  U ,  12.     Sec  Felony,  !• 

4.  These  words  in  the  Act,  (1  Rev.  Code  of  1819,  ch.  154,  §  8,) 
"  or  any  other  writing  or  paper  of  value,"  furnish  a  good  rule 
for  limiting  and  explaining  the  words  "  Warrant,  or  Certi- 
ficate," in  the  same  section ;  which  mean  papers  of  that  de- 
scription being  of  value*  and  capable  of  conversion* 

Pomeroy  v.  Com.  342 

5.  See  Fenal  Laws,  5. 

LIMITATIONS. 
1.  The  Act  for  limiting  Prosecutions  under  any  Penal  Law» 
does  not  apply  to  Informations  in  the  nature  of  Writs  of 
((uo  Warranto.  Com.  v.  BircheU,  51 
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MANDAMUS. 

1*  A  mandamus  does  lie  from  a  Superior  Court  of  Law  to  a 
County  Court  to  compel  such  County  Court  to  build  a 
bridge  or  causeway,  according  to  the  Act  of  Assembly  con- 
cerning public  roads.  1  Rev.  Code  of  '92,  ch«  19,  sec.  7,  and 
2  Rev.  Code  of  1819,  ch.  236,  sec.  9. 

Copi.  V.  Jitstices  of  Fairfax j  9 

£•  A  return  by  the  Justices  that  the  convenience  of  the  peo- 
ple does  not  at  this  time  authorise  the  heavj  burthen  which 
will  be  imposed  by  the  erection  of  such  bridges,  &c.  is  in" 
sujjicient,  by  reason  of  its  not  direotly^ denying  the  necessity 
otthe  bridges,  or  averring  that  the  surveyor,  and  hi&ass[»- 
tants  could  make  and  maintain  the  same.  Ifnd* 

S.  The  return  being  insufficient,  a  traverse  to  it  is  a  vain  thing, 
because  the  matter  of  the  return  ought  not  to  have  been  put 
in  is&ue,  and  therefore  the  traverse  ought  not  to  be  received. 
But  where  the  return  is  sufficient,  a  traverse  thereto  is  pro- 
per. "  ibid. 

4.  See  Sheriff,  3. 

5.  The  removal  of  a  Justice  of  the  Peace,  with  his  family,  from 
his  county  to  anotlier,  and  remaining  out  for  several  years, 
is  either  an  abandonment,  virtual  resignation,  or  forfeiture 
of  his  office,  and  whether  void,  or  only,  voidable  by  a  Judi- 
cial pfoceedine  eventuating  in  a  judgment  of  amotion,  no 
mandamus  ought  to  issue  to  invest  the  applicant  with  an  of- 
fice not  belonging  to  him  if  void,  or  which  might  be  taken 
from  him,  if  voidable. 

Chew,  y.  Justices  of  Spottsylvania^  208 

6.  Same  point  decided  as  under  sec.  1. 

Com.  V.  Justices  (rf  Kanawha,  499 

7.  Whether  the  acceptance  of  the  office  of  Deputy  Clerk  of  a 
County  Court  vacates  the  office  of  Justice  or  not,  the  Su< 
perior  Court  will  not  grant  a  mandamus  to  compel  the 
County  Court  to  admit  the  applicant  to  an  office  not  be- 
longing to  him  if  void,  or  which  might  be  tAken  from  him,  if 
voidable.  Amory  v.  Justices  of  Gloucester,  523 

MARRIAGE. 

1.  See  Bigamy,  1,  2,  3.    See  Statutes,  1. 

2.  See  Incestuous  Marriages,  1. 

MASTER. 
I.  See  Slaves,  5,6. 

MAYHEM. 
1.  See  Indictment,  IS,  14.    See  Felony,  3,  trnd  Jeofails,  4. 
2*  The  prisoner  was  indicted  for  feloniously,  fitc.  breaking  the 
jaw  bone  of  Reuben  Skinner,  with  intent  to  maim,  disfigure, 
disable,  or  kill,  and  concluded  against  the  form  of  the  Sta- 
tute.   This  is  not  a  good  Indictment  for  mayhem  under  the 
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Statate«  because  it  is  not  aTerred  that  he  did  disaU^iaij 
limb  or  member  of  R.  8.  but  odIj  that  he  did  break  the  jav 
bone,  with -intent  to  disable.  OQtn.  v.  Lester,  198 

3.  If  a  prisoner -be  char&ed  with  filoniomly  breaking  the  jaw 
bone  of  R^  9  contra  firmam  statuti,  the  Indictment  cannot 
be  sustained  as  one  for  mayhem  at  Common  Law,  because  a 
mayhem  at  Common  Law,  with  one  exception  only,  is  not  a 
Jelony.  JHd. 

4;  If  an  Indictment  charge  that  pne  feloniously  did  strike, 
ctif^  and  stab  another  with  intent  to  kill,  &c.  although  the 
words  strike  and  cut  are  not  in  the  Statute,  and  are  not  fe- 
loniesy  but  misdemesnors  only,  yet  the  Indictment  oug^t 
not  to  be  quashed  "  because  of  the  commixture  of  felony  and 
misdemesnor'^  contained  therein*  The  words  ^rike  and 
cut  ntay  be  rejected  as  surplusage.  Derieux  y.  Com*  379 
MONEY. 
L  See  Executions,  4, 5, 6. 

MOTION. 
1.  See  SheHfffl,  2. 

MURDER. 

1.  In  an  Indictment  for  murder,  it  is  indispensable  that  the 
killing  and  murder  should  be  charged  to  be  done  "  with  ma* 
lice  aforetkouglit*^*  Com*  v.  Levi  Gibson,  70 

2.  Although  the  assault  and  the  stab  be  charged  to  have  been 
done  **  with  malice  aforethought,"  and  the  conclusion  is,  and 
80  the  prisoner,  **  feloniously,  wilfally,aod  maliciously  killed 
and  murdered^^  the  deceased^  yet  that  is  not  sufficient. 

Ibid. 
S.  Qu.  Would  this  last  be  good  after  verdict?  Ibid. 

4.  Murder  distinguished  from  manslaughter.  [Also  murder  in 
first  degree,  from  murder  in  second  degree.  JVbfe.} 

Kins:  V.  Com.  78 

5.  In  an  Indictment  for  murder,  the  wordpercussU  (did  strike) 
is  not  technical,  but  when  the  blow  is  made  with  a  dirk,  the 
words  staby  stick,  and  thrust^  are  equivalent  thereto. 

Levi  Gibson  v.  Com.  Ill 

6.  Where  there  is  a  positive  averment  of  the  stab,  &c.  with  a 
dirk,  it  sufficiently  appears  that  the  mortal  wotmd  was  ffiven 
therebtf  under  the  words  •'giving  one  mortal  wound,"  Ike, 

Ibid. 
7*  In  a  case  of  murder,  declarations  of  the  deceased,  when 
made  in  extremis,  and  when  conscious  of  his  situation,  are 
admissible  evidence  against  the  accused,  although  the  wit- 
ness who  deposed  to  his  declarations,  wa&  rather  of  opinion 
that  the  deceased  thought  he  would  get  well,  other  witnes- 
ses having  deposed  that  he  was  conscious  he  could  not  re- 
cover. Ibid. 
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••  An  Indictment  for  murder  need  not  conclude  contra  for^ 
mam  statuth  although  a  punishment  yariant  from  the  t5om- 
raon  Law  punishment  is  prescribed  by  Statute  for  the  se- 
cond degree  of  the  offence.  ^  Vance  v.  Com.  162 

9.  If  a  man  be  examined  bj  the  Countj  Court  for  feloniously 
stabbing  another  with  intent  to  maim,  disfigure,  disable  or 
kill,  and  remanded  for  trial  fdr  that  offence,  and  the  party 
stabbed  afterwards  die,  the  accused  cannot  be  indicted  or 
tried  for  the  murder,  without  an  examination  before  the 
Justices,  of  the  murder.  Com.  v.  Linton,  205 

10.  if  a  person  be  stabbed  in  a  county  of  this  State,  and  die 
of  his  wounds  in  another  State,  the  accused  cannot  be  tried 
for  the  murder  in  any  county  of  this  State.  Ibid. 

11.  But  if  a  person  be  examined  for  stabbing  another,  and  re- 
manded for  trial  for  that  oflfence,  the  subsequent  death  of 
the  party  stabbed  at  another  place  beyond  the  limits  of  the 
Commonweal thj  is  no  bar  to  the  Indictment,  trial,  and  con- 
viction of  the  prisoner  for  the  felonious  stabbing  in.  this 
State.  Ibid. 

12.  It  is  not  proper  or  necessary  that  an  Indictment  for  mur- 
der should  charge  it  as  murder  in  the  first  degree,  or  use 
that  description  which  according  to  the  Statute  constitutes 
that  degree  of  the  offence.  Wicks  v.  Com.  387 

13.  An  Indictment  for  murder  in  the  technical  lang;uage  of 
the  Common  Law  is  correct,  and  under  such  Indictment  a 
prisoner  may  be  convicted  of  murder  in  the  first  degree^ 
and  sentence  of  death  pronounced  against  him,  for  it  is  the 
province  of  the  jury  to  decide  whether  h^  be  guilty  of  mur- 
der in  the  first  or  second  degree.  ^  Ibid. 

14.  An  Indictment  for  murder  generally,  therefore,  which 
does  not  set  out  those  things  which  constitute  murder  in 
the  first  degree,  is  not  an  Indictment  for  murder  in  the  se- 
cond degree.  Ibid. 

15.  Case  of  conviction  of  murder  in  first  degree,  on  circum- 
stantial evidence  alone,  and  refusal  of  a  new  trial.        Ibid. 

16.  Case  of  murder  in  first  degree,  in  which  a  new  trial  was 
refused.  Burgess  v.  Com.  483 

NEW  TRIAL. 

1.  Where  a  prisoner  was  convicted  of  murder  in  second  de- 
gree, and  the  term  of  his  imprisonment  in  the  Penitentiarjr- 
house  fixed  at  ten  years,  a  new  trial  was  refused  on  the 
ground,  that  one  of  the  jury  had  expressed  an  unfavorable 
opinion  of  his  cause  before  trial,  and  had  said  that  he  ought 
to  be  hung  J  although  the  prisoner's  knowledge  of  that  opi- 
nion, had  been  acquired  since  the  trial ;  it  not  appearing  to 
have  been  a  deliberate  opinion.    Min/brd  Smith  v.  Com.  6 
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£.  In  TrespftSSy  a  new  trial  cannot  be  granted  for  smottness  of 
damages.  Jackson  y.  Boasts  49 

But  this  is  changed  since  bj  Statute.  1  Rev.  Code  of  1819, 
ch.  128,  sec.  96,  p.  510. 

3.  A  new  trial  was  not  awarded  to  a  prisoner,  because  in  a 
news-paper  printed  in  the  county  where  the  trial  had  taken 
place,  a  statement  of  the  circumstances  of  the  case,  with  a 
harsh  expression  used  towards  him,  was  published  after  a 
former  tnal,  although  the  Judge  of  the  Court  was  the  writer 
of  that  statement*  the  jury  who  tried  the  prisoner  having 
been  required  (except  where  the  prisoner  declined  askinr 
it,)  to  swear  on  Iheir  vaii^dire,  whether  they  had  formed 
and  expressed  an  opinion  or  not,  and  they  having  answered 
in  the  negative ;  the  fact  that  the  Judge  wrote  the  states 
ment,  not  being  known  till  after  the  verdict  on  this  trial,  and 
he  not  having  dven  any  opinion  to  the  jury  during  the  trial ; 
and  no  partiality  or  prejudice  on  the  part  of  the  jury  hav* 
inz  been  shewn  or  alledged.  Vance  v.  Com,.  162 

4.  There  were  several  Counts  in  an  Indictment,  and  on  one 
of  them,  the  prisoner  was  convicted,  and  acquitted  of  th^ 
rest.  If,  on  a  Writ  of  Error  obtained  by  him,  the  judg- 
ment and  verdict  are  set  aside,  and  a  new  trial  awarded  to 
him,  the  prisoner  can  only  be  tried  again  on  the  Count,  on.^ 
which  he  was  convicted,  and  not  on  the  other  Counts  of 
which  he  had  been  before  acquitted. 

Liihgow  V.  Com.  297 

5.  See  Forcible  Entry  and  Detainer,  t. 

6.  There  being  a  verdict  against  a  Defendant  in  a  prosecution' 
for  assault  and  battery,  a  new  trial  was  asked  for»  which  be* 
in^  refused,  the  Defendant  had  no  right  to  take  down  the 
evidence,  given  at  the  trial,  and  spread  it  on  the  record. 

Baker  v.  Com.  353 

7*  A  new  trial  refused  in  case  of  a  conviction  of  murder*  on 

circumstantial  evidence  only.  fFicks  v.  Com,  SS7 

8.  Under  what  circumstances,  a  verdict  convicting  a  prisoner 
of  manslaughter,  will  not  be  set  aside  on  the  grouna  of  pre- 
vious declarations  made  by  one  of  the  jury  that  tried  the 
cause.  Poor  v.  Com,  474 

9.  Qucere.  Is  the  Superior  Court  bound  to  spread  either  the 
evidencet  or  the  facts  upon  the  record,  after  a  conviction, 
and  upon  over-ruling  a  motion  for  a  new  trial. 

Burgess  v.  Com.  483 

10.  After  a  verdict  against  a  prisoner  charged  with  an  atroci- 
ous offence,  proof  that  one  of  the  jurors  (before  he  was  sum- 
moned, and  who  did  not  expect  probably  to  be  on  the  jury,) 
said  that  the  prisoner  «<  was  doomed  to  the  Penitentiary ; 
that  he  would  go  even'if  he  attempted  to  commit  the  crime," 
is  not  sufficient  to  shew,  that  the  juror  had  formed  a  delibe- . 
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-  rate  opinion  touching  the  prisoner's^ guilt,  or  had  prejudged 
the  Cade.  The  verdict  should  not  be  set  aside  on  such 
proof. 

1 1.  See  Jury,  5,  6,  7,  8,  9. 

Id.  See  Brown  v.  Commonwealth^  516. 

OFFICE  JUDGMENT. 

1.  A  Capias  ad  Respondendum,  was  issued  retumaUe  to  the 
'  Rules  on  the  first  Monday  in  April ;  and  on  that  daj  com- 
mon order  entered :  the  first  Monday  in  Maj  was  the  next 
Rale  daj,  on  which  day,  the  common  order  was  confirmed 
in  the  office.  On  the  same  day,  the  Superior  Court  sat* 
It  was  not  regular  to  place  that  Case  on  the  office  judg- 
ment docket  of  that  Term,  because  the  76th  section  of  the 
Act,  directs  that  the  docket  shall  be  made  out  before  etery 
Term.  White  v.  ^chtr^  201 

OUTLAWRY. 
!•  A  party  indicted  for  a  trespass  with  force  and  arms,  may 
be  prosecuted  to  outlawry.  Com.  v.  Hale,  241 

2.  The  Coroner  ought  to  pronounce  the  judgment  of  outlaw- 
ry, and  his  name  ought  to  be  stated  by  the  Sheriff  in  bis  re- 
turn to  the  exigent.  Ibid. 

3.  If  the  name  is  not  Bo  stated,  the  Court  will  award  a  CertiO' 
rari,  directed  to  the  Coroner  and  Sheriff,  directing  them  to 
certify  the  judgment  of  outlawry  more  fully.  Ibid. 

4.  The  same  points  decided,  as  ante,  1,2. 

Com,  y.  Hagerman,  244 

5.  What  previous  proceedings  are  necessary,  in  order  that  the 
Court  maj  issue  a  Capias  Utlagatum.  Ibid* 

6.  Same-point  decided,  ad  ante,  2.  Com  v.  .Anderson,  245 

7.  On  motion  for  a  Capias  Utlagatum,  the  Court  will  not  look 
back  into  the  record  for  errors  therein,  but  will  award  the 
Writ  if  the  judgment  is  regular.  Com.  v.  Hale,  241 

OFFICES,  (SALE  OK) 
1.  See  Corrupt  Agreement,  1. 

PENITENTIARY. 

1.  A  convict  in  the  Penitentiary,  aeainst  whom  an  Informa- 
tion is  filed  in  Henrico  Superior  Court,  under  the  16th  sec- 
tion of  the  Penitentiary  Act,  chared  with  having  been  re- 
ceived a  second  time  into  that  prison  for  a  second  offence, 
may  on  his  being  identified  either  by  verdict  or  by  confes- 
sion, be  sentenced  by  the  said  Court,  to  a  portion  of  con- 
finement in  the  solitary  cells.  Com,  v.  Bryant,  465 

2.  The  54th  section  of  the  Penitentiary  Act,  prescribes  a  pun- 
ishment for  convicts  escaping  from  that  prison,  the  punish- 
ment consists  in  such  additional  confinement  and  hard  la- 
boar,  agreeably  to  the  directions  of  the  Act,  and  such  ad- 
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ditioiial  corporal  punishment,  not  extending  to  life  or  limb, 
as  the  Court  (Henrico,)  shall  in  the  exercise  of  a  sound  dis- 
cretion, adjudge  and  direct  Com.  ▼.  Ryan^AQT 
S.  The  proceeding  again&t  such  convicts  for  escapes,  must  be 
by  Inaictme  nt.  Ifnd. 
PENAL  LAWS. 

1.  The  Penal  Laws  of  a  foreign  country  cannot  be  enforced 
in  our  Courts,  although  contracts  entered  into  in  a  foreign 
country  will  be  enforced  here  according  to  the  leaf  locu 

Jackson  v.  Ross^  34 

2.  The  same  principle  prevails  with  respect  to  the  Penal  Laws 
of  Congress,  which  cannot  be  carried  into  effect  in  our  State 
Courts*  they  not  having  any  of  the  judicial  power  of  the 
United  States.  Md. 

d.  A  penalty  of  150  dollars,  inflicted  by  an  Act  of  Congress 
on  one  who  retails  foreign  merchandize  without  license,  al» 
~  though  to  be  recov*fred  by  action  of  debt  qui  tam,  cannot  be 
recovered  in  the  State  Courts,  although  expressly  authorised 
by  Act  of  Congress  to  be  there  recovered,  because  that  pe- 
nalty is  a  punish ^lent  for  an  offence  against  the  U.  States, 
and  the  Law  which  inflicts  it  is  a  Fendl  Law,  Ibid. 

4-  See  Repeal,  2. 

5.  The  first  section  of  the  Act  of  February  21st,  1823,  enti- 
tled <'  An  Act  further  to  amend  the  Penal  Laws  of  the  Com- 
modwealth,''  does  not  extend  to  Grand  Larceny,  nor  to  any 

*  offence  which,  at  the  time  of  the  passage  thereof,  miffht  have 
been  punished  by  imprisonment  in  the  Penitentiary  for  more 
than  two  years.  Com.  v.  Shelton,  384 

6.  The  third  section  of  the  said  Act  of  Feb.  21, 1823,  does  em- 
brace the  case  of  Grand  Larceny  when  committed  by  free  oe- 
fffoes  And  mulattoes^  that  offence  being  punishable,  formerly 
for  a  period  not  less  than  one,  nor  more  than  three  years, 
and  was  consequently  punishable  fbr  more  than  two  years. 
Under  this  Law,  a  free  person  of  color  may  be  condemned 
to  be  sold  as  a  slave,  and  transported  and  banished  beyond 
the  limite  of  the  United  States.  Aldridge  v.  Com.  447 

7*  The  said  Law  is  not  contrary  to  the  Constitution  of  the 
State.  Ibid. 

8.  See  ^uo  Warranto,  1. 

PERJURY. 

1.  In  an  Indictment  for  Perjury,  in  takiffg  a  false  oath  before 

-  a  Regimental  Court  of  inquiry f  the  Indictment  ought  to 
set  forth  of  what  number  of  Officers  the  said  Court  of  En- 
quiry consisted,  and  what  was  their  respective  rank,  so  as 
to  enable  the  Court  to  discern  whether  the  said  Court  of 
Enquiry  was  constituted  according  to  Law. 

Com.  V.  Conner,  30 


Digitized  by 


Google 


INDEX,  653 

fi.  In  such  case,  the  Indictment  oueht  to  aver  and  set  forth, 
distinct]  J  and  directly,  what  was  tne  enquiry  then  and  there 
making  bj  the  said  Court,  so  as  to  enable  the  Court  of  Law 
to  know  whether  the  matter  deposed  bj  the  Defendant  was 
material,  or  pertinent  to  the  said  enquiry.  Ibid, 

3.  See  EvidenoCf  7* 

PRESENTMENT. 

!•  See  Oamingt  3,  3. 

2.  See  Information,  Q,  3.  5. 

3.  A  Presentment  of  a  Grand  Jury  in  the  County  Court,  re- 
ferred to  in  the  minutes  of  the  Court,  but  without  being 
spread  at  large  on  theniy  is  a  part  of  the  records  of  the  Court  . 
to  which  the  Defendant  may  be  compelled  to  answer. 

\Myers  y.  torn,  160 
4  See  Procets,  2. 

PRIVILEGE. 
1.  See  Jirrest.  1. 

PRIVY  TOKENS. 

1.  The  false  passing,  as  a  true  note,  a  faise  and  forged  note, 
'  purporting  to  be  a  note  of  a  Bank,  or  Company,  in  Ohio^and 
.  procuring  goods,  &c.  by  means  thereof,  is  not  such  an  of- 
fence as  comes  within  the  Act  to  prevent  the  deceitfully 
obtaining  goods,  &c.  by  privy  tokens,  or  counterfeit  letters. 

Com.  V.  Speer,  65 

2.  See  Jiuterfoits  Jicquit,  1. 

PROCESS. 

1.  The  Sheriff's  return  upon  a  Capias,  and  JUias  Capias,  ought 
to  be  '*  not  found,"  and  if  he  returns  <*  no  inhabitant,"  it  is 
error.  Com.  v.  Hale,  £41 

2.  If  a  Defendant  be  presented  for  a  Misdemesnor,  and  sum- 
.  moned  to  shev  cause  why  an  Information  should  not  be 

filed,  and  upon  the  return  of  that  Summons  executed,  the 
,  Defendant  fails  to  appear,  and  the  rule  be  made  absolute, 
and  the  Information  be  filed,  the  Court  cannot  proceed  to 
try  it,  but  the  Defendant  must  be  summoned  to  answer  the 
Information ;  or  if  he  l)e  charged  with  an  offence  to  which  an 
infamous,  or  corporal  punishment  is  affixed,  or  may  enure, 
the  Court  may  award  a  Capias,  instead  of  a  Summons. 

Com  V.  Ooode,  200 
PROfflRITION. 
1.  If  A.  owes  B.  2  80,  and  gives  four  several,  single  Bills  for 
2  20  each,  payable  at  one  day,  and  at  one,  two  and  three 
months  after  date  respectively,  and  after  the  last  is  due,  B. 
obtains  Warrants. from  a  single  Magistrate  to  recover  those 
several  sums,  A.  may  obtain  from  the  Superior  Court  a  Writ 
of  Prohibition,  to  prevent  the  Justice  from  proceeding,  be* 
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cause  the  Justic^aB  not  jansdictioB  in  the  cues ;  all  the 
notes  constituting  only  one  debt  Hutson  v.  Lowry,  42 

2.  If  the  judrments  have  been  actually  rendered,  the  execu- 
tions levied,  and  the  money  in  the  hands  of  the  Constable^ 
the  Prohibition  will  still  go,  the  Defendant  having  »ven  no- 
tice to  the  Constable  not  to  pay  over  the  money  to  the  Plains 
tiff.  IWrf. 

PROSECUTOR. 

1.  These  words,  written  at  the  foot  of  an  Indictment,  "By 
the  information  o^  James  Baker^XhboTer,  of  Harrison  coun- 
ty, sworn  in  Court,  and  endorsed  as  prosecutor,  at  his  re- 
quest,''  are  sufficient  to  make  the  said  James  fioArer,  prose- 
cutor. Haught  V.  Com.  S 

2.  See  ^dditionSf  SU 

3.  A  Presentment  being  made,  it  was  stated  at  the  foot  of  it 
to  be  ^'  on  the  information  of  Philip  SiuUxJ^  He  is  not 
named  at  the  foot  of  the  Information^  but  it  is  said,.  '*  This 
Information  is  filed  by  order  of  Court*  on  the  Presentment 
of  the  Grand. Jury."  Afterwards  he  is  ruled  to  shew  cause 
why  he  should  not  give  security  for  costs,  and  he  does  give 
sucli  security.  From  this  statement^'it  sufficiently  appears 
that  he  is  prosecutor,  and  liable  for  the  Defendant's  costs. 

Com  V.  Dope^  £9 

4.  In  such  case  it  is  too  late  after  verdict,  for  the  prosecutor 
to  sheWf  by  parol  evidence,  that  he  was  called  on  by  the 
Grand  Jury,  and  did  not  voluntarily  give  the  information. 

Ibid. 

5.  See  Information,  3. 

QUO  WARRANTO, 

1.  An  Information  in  the  nature  of  a  Writ  of  ^uo  Warranto 
thou&;h  in  form  a  Criminal  Proceeding,  yet  is  in  substance  a 
Civil  Proceeding,  for  the  trial  of  a  civil  right,  and  there- 
fore the  Act  which  limits  the  prosecution  of  laformationa 
on  any  Penal  Law  to  one  year,  does  not  apply  to  such  In- 
formations. Gom.v.  Bircfc^tt,  51 

2.  An  Information  in  the  nature  of  a  IJieo  fFarranto,  is  the 
proper  remedy  by  which  to  try  and  decide  whether  the  Char- 
ter of  the  James  River  Company  ou^ht  to  be  nullified  and 
vacated,  or  whether  it  has  forfeited  its  privilege  of  receiv- 
ing tolls.  Com.  V.  James  Rtver  Company,  190 

3.  The  Commonwealth  being  a  stockholder  in  a  Corporate 
Company,  and  partner  with  individual  stockholders,  is  no 
reason  why  she  should  not,  in  her  sovereign  capacity,  pro- 
ceed by  way  of  Information  in  nature  of  a  Writ  of  ^iw  War- 
ranto  against  the  Corporation,  for  the  purpose  either  of  de- 
troyingits  Charter,  or  depriving  it  of  any  of  its  frjtnchises. 
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4*  The  iQfbrmatioii  aforesaid  will  lie  against  the  CorporatioH 
eo  nomine  (by  ita  artificial  name)  to  try  whether  the  said 
Company  hath  forfeited  its  franchise  of  being  a  Corporation, 
as  well  as  of  its  other  franchises  and  liberties.  Ibid^ 

5.  See  Jurisdictiont  8. 

RAPE. 

1.  See  Indictment,  10,  15. 

2.  In  an  Indictment  under  the  third  section  of  the  Act  against 
rape,  if  the  charge  is  for  carnally  knowing  and  abusing  a/e- 
male  child  under  ten,  instead  of  a  woman  child,  it  is  good 
after  verdict.  '  Bennet  ¥•  Com.^  235 

d«  In  same  case  ^  unlawfully^^  was  omitted,  this  too  is  cured 
by  the  Statute  of  Jeofails,  that  word  not  being  one  of  art. 

Ibid. 

.  4.  The  first  section  of  the  Act  against  rape,  applies  only  to  a 

rape  on  a  female  over  ten  years  of  age ;  the  third  section  to 

cases  where  the  female  ia  under  ten,  and  applies  whether 

she  consent  or  not^  such  a  child  being  incapable  of  consent. 

Ibid. 
5.  If  the  count  for  a  rape  qnder  the  third  section  charges  more 
than  is  necessary  (as  that  the  prisoner  "  forcibly  ravished,^^ 
and  that  it  was  done  '* against  the  will  and  without  the  con- 
sent'' of  the  person  on  whom  it  is  con^mitted)  that  part  may 
be  rejected  as  surplusage.  Ibid. 

RECORDS. 

1.  A  prisoner  having  been  charged  with  forgery,  and  acquitted 
by  tKe  jury,  the  Clerk  in  extending  the  verdict  in  the  Order- 
book,  before  the  verdict,  inserted  these  words:  "and  the 
writing  on  which  this  Indictment  was  found  having  been 
determined  by  the  Court  to  be  a  Bill  of  Exchange,  and  in- 
admissible evidence  in  support  of  the  Indictment."  On  the 
motion  of  the  prisoner  at  the  same  Term,  these  words  ought 
to  be  expunged  from  the  record,  although  in  point  of  fact, 
such  opinion  was  given  by  the  Court,  the  Clerk  having  him- 
self inserted  them  without  the  direction  of  the  jury. 

Com.v.^ann,  S9 
2*  The  Court  has  an  undoubted  ri^lit  to  correct  any  error 
made  by  the  Clerk  in  the  Orders  oi  the  preceding  day. 

Levi  Gibson  v.  Com.  Ill 

3.  See  Presentment,  3. 

4.  See /ndictmeti^,  31,32,33. 

REPLICATION. 
1*  See  Auterjois  Convict,  2,  3. 

2.  A  replication  which  concludes  with  a  verification  by  the 
record  is  bad  on  demurrer,  when  it  appears  by  the  replica- 
tion that  the  matters  of  record  there  alledged  are  mixed  up 
with  matters  in  pais,  and  are  only  used  as  induoement  to 
the  facts  relied  on  to  avoid  the  plea*     Com.  v.  Jackson,  501 
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5.  See  Jhnendment,  1. 

RECEIVING  STOLEN  GOODS. 
1.  The  receiving^  of  a  stolen  Bnnk  note  is.  Dot  receiviog  of 
stolen  goods  within  the  4th  section  of  the  Act  of'lTQSy  cb. 
109.  Rutherford  v.  Com.  141 

But  this  is  amended  bj  Rev.  Code  of  1819,  ch.  160,  §  9. 

RELIGIOUS  CONGREGATION. 
1.'  An  Indictment  for  disturbing  a  religious  congregation,  ne^d 
not  set  out  the  means  bj  which  the  disturbance  and  disqu*i- 
eting  was  effected.    Such  Indictment  is  good  on  demurrer. 

Com.  V.  Daniels,  402 
REPEAL. 

1.  Where  an  offence  is  made  felon j  by  Statute,  and  the  Sta- 
tute be  afterwards  repealed,  no  proceeding  after  the  repeal 
can  be  had  for  an  offence  committed  under  it,  unless  the  re- 
pealing Statute  have  a  proviso'  enabling  the  proceeding  for 
offeqces  committed  tiefore.  This  rule  is  applicable  to  a  case 
where  the  repealing  Statute  has  a  clause  describing  the  of- 
fence, and  prescribing  the  punishment  in  all  respects  the 
same  with  the  Statute  repealed.  Scutt  v.  Chm.  54 

2.  The  passage  of  a  Statute  which  prescribes  a  new  punish- 
ment for  old  offences,  and  repeals  all  Laws  coming  within 
the  purview  of  it,  without  providing  that  offences  committed 
before  the  operation  of  the  new  Law  shall  be  punished  un« 
der  the  old,  operates  as  a  discharge  of  all  persons  who  may 
have  committed  such  offences,  and  have  not  been  tried  pre- 
vious to  the  new  Law  going  into  effect    Attoo  v.  Com.  382 

RETAILING  SPIRITUOUS  LIQUORS. 

1.  It  is  not  necessarv  in  an  Information  for  retailing  spirituous 
liquors,  to  name  the  persons  to  whom  the  liquors  were  sold. 

Com.  y.  Dove,  £6 

2.  The  retailing  to  twa  distinct  persons,  at  the  same  time  and 
place,  constitutes  two  separate  and  disttnct  offences,  and 
not  one  offence  only,  and  therefore  where  there  was  a  con- 
viction for  selling  to  one  MoyerSj  and  this  €or  selling  to  one 
Folk,  both  offences  havine  taken  place  at  the  same  time  and 

.  place,  a  new  trial  was  refused.  lindm 

3.  See  Prosecutor,  3,  4. 

4.  Where  there  are  two  Informations  for  retaillhg  spirituous 
liquors  on  the  same  day  to  two  different  persons,  and  on  the 
first  the  Defendant  be  tried,  convicted,  and  judgment  for 
the  fine  of  %  30  rendered  against  him ;  and  on  the  second 
also  he  be  convicted,  judgment  of  imprisonment  for  six 
months  under  the  5th  section  of  the  Act  of  1792  ought  not 
to  be  rendered  against  him ;  because  the  second  Informa- 
tion does  not  charge  that  it  is  a  second  offence^  after  hav* 
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ing  heeH  convicted  of  a  Hmitar  offence,  and-  because  ihe 
paDiahment  of  imprisonment  cannot  be  inflicted  unless  the 
secimd  offence  be  committed  after  the  conviction  of  the 
first.  Com  ▼•  Weiski  57 

5.  See  Iftfbrmtitionf  2, 5. 

REVENUE  LAWS. 

1.  If  a  person  neglects  to  enter  land  with  the  Commissioner 
of  the  land  tax,  he  is  liable  not  onlj  to  the  tax,  bu^  to  a 
penalty  of  35  per  centum  per  annum  on  the  amount  of  each 
yearle  tax  which  had  fallen  due  up  to  the  time  of  making 
the  enltry^  and  this  although  there  has  been  no  proof  of  an 

^  application  being  roadfe  bj  anj  Commissioner  for  a  list  of 
taxable  property.  Washington  ▼.  Com,  258 

RIOTS,  ROUTS,  «cc. 

1.  A  record  of  a  riot  on  the  view  of  the  Justices  under  the 
first  section  of  our  Act,  is  a  conviction  of  so  great  autho- 
rity, that  it  cannot  be  traversed  at  all. 

Mackabotf  et  al.  ▼.  Com.  268 

2.  The  finding  of  the  inquest  of  twelve  persons,  under  the 
second  section  of  our  Act,  is  an  Inquisition,  Indictment  or 
Presentment,  and  not  a  verdict.  Ibid* 

3.  T^at  Inquisition  is  not  conclusive  against  the  Defendants^ 
but  may  be  traversed,  and  the  jpersons  are  entitled  to  this 
traverse,  as  well  according  to  English  adjudications,  as  by 
the  provisions  of  our  Bill  of  Rights.  Ibiom 

4*  The  Justices  being  authorised  to  '*  hear  and  determine/' 
may  award  process  against  those  Indicted,  to  bring  them  be- 
fore the  Justices.  Ibid. 

5.  They  may  also  award  process,  to  summon  and  have  &  jury 
to  try  the  traverse.  tbuL 

6«  The  accidental  presence  of  a  party  charged  by  inciuisition 
at  the  taking  thereof,  cannot  deprive  him  of  nis  right  to  a 
traverse,  nor  of  a  trial  by  a  traverse  jury.  Ibid. 

7.  The  direction  of  the  Act,  that  the  jury  of  inquest  shall 
assess  the  fine  results  from  the  necessity  of  the  case,  be- 
cause if  that  was  not  done,  and  the  Defendants  would  not 
traverse  the  inquisition,  the  Law  could  not  t»e  executed. 
In  England,  the  inquest  does  not  assess  the  fine,  because  it 
is  there  left  to  the  Justices.  But  the  assessment  of  the  fine 
by  the  inquest,  affords  no  reason  why  the  Defendant  should 
not  be  allowed  to  prove  his  innocence.  IhH. 

8.  The  ibquisition  ought  to  charge  the  offence  with  conveni- 
ent certainty :.  it  ought  to  be  as  special  and  certain,  as  an 
Indictment  m  ordinary  cases.  mi. 

9.  An  inquisition  thererore,  which  states  only  that  the  Pefen- 
jiants  were  guil^  of  a  riot,  without  setting  forth  the  time» 
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place,  or  manner  of  committing  it*  or  any  facte  which  in 
Law  constitute  a  riot,  it  defectiTe  and  insufficient,      llnd* 
10.  See  Certiorari  1»  2,  3. 

ROADS. 

1.  The  owner  of  a  mill  may  apply  to  a  County  Court,  as  of 
rieht,  to  appoint  viewers  of  a  road  propostnl  to  be  establish* 
ed  to  his  mill.  Maddox  v.  Ewell,  59 

2.  In  a  prosecution  for  obstructing  a  road,  proof^  of  uninter- 
rupted Qse  and  occupation  of  a  road,  as  a  public  road,  for 
twenty  years,  is  not  conclusive  evidence  of  its  being  a  pub- 
lie  road,  but  is  presumptive  evidence  only. 

Hbthman  t.  Com.  135 
5.  An  Indictment  lies  against  a  person  in  the  Superior  Court 
for  making  a  fence  across  the  public  road,  and  continoii^ 
the  same  Tor  so  many  days  as  will  raise  the  penalty  to  a 
sum  equal  to  the  jurisdiction  of  the  Court  [in  this  case, 
he  was  charged  with  continuing  the  obstruction  for  ei^ 
dayS|  and  the  judgment  was  for  g  13  33,  the  Law  affiziDfi| 
the  penalty  of  ten  shillings  for  every  24  hours  obstruction.J 

Justice  V.  Com.  171 

4.  If  the  Indictment  charges  that  the  obstruction  continued  a 
certain  number  of  days;  the  jury  find  the  Defendant  rutltr 
without  ascertaining  the  nuinber  of  days ;  the  verdict  is  sur- 
ficient^  and  the  Court  may  enter  iudgment  for  the  fine,  ac- 
cording  to  the  number  of  days  charged  in  the  Indictment- 

Ibid. 
SCIRE  FACIAS. 

1*  On  a  joint  recognizance,  by  three  persons,  default  being 
made,  a  8cL  Fa.  was  awarded,  whicn  abated  by  return  as 
to  one,  by  death  as  to  the  second,  and  the  third  pleaded  to 
issue  after  which  he  died.  A  Scire  Facias  to  revive,  was. 
proper  against  the  personal  representative  of  the  third  co- 
nuzor,  though  not  against  his  heirs.  But  original  process 
of  8ci.  Fa.  will  lie  against  the  heirs  of  the  said  third  cona- 
zor»  and  against  the  heirs  and  personal  representatives  of 
the  second  deceased  conuzor.  Com  v.  Haines,  134 

2.  A  recognizance  had  been  entered  info  by  the  Defendant  to 
keep  the  P^ftce  generally,  and  particularly  towards  J.  8. 
The  8eu  Fa.  issued  on  this  recognizance,  merely  set  forth 
that  the  Defendant  had  failed  to  perform  the  condition  of 
the  said  recognizance.  This  8cu  Fa.  is  defective  in  not 
statine  how  or  in  what  he  had  broken  his  recognizaoce,4md 
it  ought  to  be  quashed.  Governor  v.  Btrown^SSl 

SEAMEN. 

1.  See  C-onstitution  of  the  U.  8.  5,  6,  7. 

5.  A^ieaman  who  signs  a  Contract  to  perform  a  voyage,  is 
bound  to  a  specific  performance,  and  may  not  elect  to  pay 
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damages  for  non-performance  of  it.  So  are  appentices, 
ser ?ants»  and  foreign  seamen,  under  oar  Act  of  Aasemblj, 
and  aoldiers  and  sailors  in  the  army  and  navy.  And  jn  ali 
tach  cases,  the  master  maj  with  his  assistants,  and  bj  force 
bring  back  his  deserter.  Ex  Parte  Pool  et  aL  276 

3.  The  Act  of  Congress  which  authorises  the  Justice  to  com- 
mit in  such  cases,  is  perhaps  a  restriction  on  the  rights  of 
the  captain,  or  might  have  been  intended  to  f^ve  to  the  Jai- 

.  lor  a  protection  asainst  the  charge  of  false  imprisonment, 
in  case  the  sailor  should  not  be  under  the  obligation  charged 
to  hint.  The  imprisonment  is  not  a  punishment,  nor  di- 
rected with  a  view  to  any  trial.  Ibid^ 

4.  The  Act  ameliorates  the  condition  of  the  sailor,  first,  in 
requiring  the  contract  to  be  written  ;  secondly,  in  requiring 
the  Justice  of  the  Peace  to  give  his  consent  before  he  can 
be  restrained  of  his  liberty.  Ibid. 

5.  By  the  Laws  of  WUhury,  a  sailor  who  received  his  wages 
and  deserted,  was  to  be  hanged.  They  and  the  Laws  of 
Olerortf  form  the  basis  of  the  maritime  Code  of  Europe: 
they  seem  to  be  recognized  by  the  Constitution  of  the  Uni- 
ted States,  and  form  the  rule  by  which  our  Courts  of  Ad- 
miralty are  governed^  except  where  altered  by  Act  of  Con* 
gress.  IHd. 

SHERIFF. 

1.  A  motion  may  be  made  against  a  Sheriff  and  his  securitios, 
for  the  failure  of  his  deputy  to  pay  to  the  Plaintiff  money  le- 
vied by  him  on  execution. 

Hague  and  Flanagan  v.  Cottle,  Sheriff  w[id  SeeuriHes,  S29 

2.  Such  motion  need  not  be  made  at  the  itf^rf  succeeding  Court 
after  the  return  day  of  the  execution,  but  may  be  made  at 
a  subsequent  Court  Ibid* 

3*  If  the  justices  omit  from  their  nomination  to  the  Execu- 
tive, for  the  appointment  to  the  office  of  Sheriff,  the  name 
of  any  particular  Justice,  a  mandamus  will  not  lie  to  com- 
pel them  to  make  such  nomination,  for  in  the  exercise  of 
this  discretionary  power,  they  cannot  be  controuled  by  the 
Superior  Courts.  Frisbie  v.  Jmtices  of  fFythe,  92 

SLAVES. 

1.  The  sale  of  a  firee  negro  by  his  own  consent,  as  a  slave, 
under  a  collusive  contract  between  the  seller  and  the  per* 
son  sold,  (the  free  negro,)  that  they  would  divide  the  pro- 
ceeds of  the  sale  between  them,  is  not  such  a  sale  of  a  free 
negro  for  a  slave,  as  is  made  felony  under  the  Act  of  17ST* 
(1  Rev.  Code  1792,  ch.  103,  §  28 ;  1  Rev.  Code  1819,  ch.  1 11» 
§  28.)  Mercer  alias  Wihon  v.  Com.  144 

2.  The  Superior  Court  has  not  jurisdiction  to  try  and  deter- 
mine a  presentment  against  a  man  for  suflfering  his  slave  to 
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hire  bimself  out,  tnd  go  at  large  as  a  free  many  and  if  the 
Grand  Jury  of  that  Court  make  such  preaentment,  it  oo^t 
to  be  certified  by  the  Court  to  a  Magistrate,  to  be  by  him 
acted  on  pursuant  to  the  Act  of  January,  1808.  1  BtVm 
Om^  1819«ch.lll,$81.  Ckm^i.Moarf,l55 

S.  See  Free  Blatks  and  MulMoes,  1. 

4.  The  judgment  of  a  Court  of  Oyer  and  Terminer^  condemn- 
ing a  slave  to  death,  cannot  be  reviewed  by  a  Superior  Court. 

^      Peter  v.  Com.  SSO 

5.  ^umre.  Can  a  master  be  indicted  for  beating  his  own  slave 
cruelly  and  inhumanly,  and  beyond  the  bounds  of  modera* 
tion  ?  Cbfii.  V.  BoMf  394 

6.  An  Indictment  which  charges  the  Defendant  with  beating 
the  slave  of  12.  F.  (in  the  comnion  form)  will  not  support  a 
prosecution  against  the  Defendant  for  beating  the  same 
slave  of  R.  F*  during  the  time  he  was  hired  to  th^  Defen- 
dantf  (he  being  then  the  temporary  owner  of  the  slave:)  for 
the  gravamen  of  the  charge  being  not  the  orinnal  assault, 
but  the  want  of  moderation  in  the  subsequent  chastisement, 
the  Indictment  ought  to  shew  distinctly  the  connection  of 
the  parties,  and  that  it  is  the  excess  of  the  punishment  which 
is  complained  of,  and  not  that  the  right  to  inflict  blows  is 
questioned.  Ibid. 

STATUTES. 

1.  A  copy  of  a  Statute  of  another  State,  (Pennsylvania,)  au« 
thenticated  by  the  certificate  of  the  Secretary  of  the  Com- 
mon wealth,  under  his  hand  and  seal,  accompanied  by  a  de- 
claration of  the  Governor,  under  the  great  seal  of  the  Com- 
monwealth, that  he  is  Secretary,  and  that  full  faith  and  cre- 
dit ou^t  to  be  given  to  his  official  acts  accordingly,  is  pro- 
per evidence  to  be  submitted  to  the  jury  that  such  copy  oC 
the  Act  is  the  Law  of  the  said  State.     TFamer  v.  Ckm.  95 

2.  See  Construction  of  Statutes,  passim. 
S.  See  Penal  Laws^  passim. 

SUBPCBNA.  ^ 

1.  In  an  Information  for  a  contempt  in  preventine  a  Witness 
from  attendir^  Court,  on  .whom  a  Subpcana  had  "been  exe- 
cuted, it  is  sufficient  to  aver  that  the  witness  had  been  duly 
summoned^  by  virtue  of  a  summons  issued  by  the  Clerk  of 
the  Court,  who  was. duly  authorised  to  issue  said  summons. 

Com.  V.  Feehff  1 
SUITOR. 
1.  See«tfrresf»  1. 

SUMMONS. 
1.  See  Process,  2. 

SUPERIOR  COURT. 

1.  See  JurisdicHon,  3.  8, 9,  10, 11, 12,  IS. 

2.  See  Terms  of  Court,  passim. 
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SURPLUSAGB« 

1.  See  Bank  A>)f€S,  12.  Pomeroy^i  Case.  Mayhem,  4.  JDe«> 
rieux^s  Case;  and  Rape,  5.    Bennetts  Case. 

TERMS  OF  COUET. 

1.  A  special  SessioD  of  a  Saperior  Court  of  Law,  held  for  the 
trial  of  offeoces  under  the  Act  of  1814,  ch.  30,  is  not  the 
third  'f  erm,  within  the  meaning  of  the  Act  of  the  1  Rev* 
Code  of  1792,  ch.  74.  §  10,  (see  1  Rev.  Code  of  1819,  ch. 
169.  $  28,)  but  is  a  substitute  for  it.  Therefore,  where  there 
was  a  failure  to  hold  two  regular  Term8»  and  then  a  special 
Session  was  held  as  aforesaid,  at  which,  however,  the  pri« 
soner,  (who  had  been  remanded  bj  the  Examining  Court, 
before  the  first  regular  Term  ought  to  have  been  held,)  was 
not  tried,  but  he  was  indicted  at  the  succeeding  regular 
Term  after  the  special  Session,  he  ought  not  to  be~discharg« 
ed  from  the  crime,  but  maj  be  tried.      Com.  t.  Lovettt  74 

2.  Id  the  said  Act,  the  word  "  Term*'  ought  to  be  construed 
.  to  mean,  not  the  stated  time  when  a  Court  should  be  held, 

but  the  actual  Session  of  the  Court.  This  construction 
must  be  given  to  the  word,  in  all  three  of  the  clauses  of  that 
section.  >  Therefore,  where  a  prisoner  was  remanded  for 
trial  bj  the  Examiningt3ourt,  in  Xulj,  1822 ;  at  the  October 
Term,  the  Court  did  not  sit;  at  the  May  Term,  1823,  the 
Cause  was  continued  for  the  Commonwealth ;  at  the  third 
Tjerm  in  October,  1823.  there  was  no  Court;  he  was  not 
entitled,  under  the  Act,  to  be  forever  dischan^ed  of  the 
crime.  Ex  Parte  aantee,  363 

3.  See  Venue,  7. 

4.  See  Indictment,  ~S5. 

TITLE  OF  A  LAW. 

1.  Although  the  title  is  no  part  of  a  Law,  jet  it  may  be  resorted 
to  when  it  agrees  with  the  enacting  clause,  or  to  remove  an 
ambiguity.  Com  ▼.  Oaines^  172 

TRESPASS. 

1.  See  JSlew  THal,  2. 

USURY. 

1.  If  an  Attorney  at  Law.  having  recovered  a  judgment  for  his 
client,  and  having  sued  ont  an  execution,  then  agree  with 
the  debtor  to  forbear  the  collection  of  the  debt  for  several 
months  in  consideration  of  the  Attorney's  giving  him  (the 
Attorney^  his  bond  secured  by  a  deed  of  trust,  &r  the  pay- 
ment of  tiie  debt  with  more  than  legal  interest  at  a  future 
day.  this  is  usury  in  the  Attorney,  and  he  may  be  prosecuted 
bv  Information  nndef  the  second  section  of  the  Act  against 
Usury,  although  the  debt  so  forborne  was  not  his  own,  but 
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his  clieDt'8,  and  although  he  might  not  UgaUy  etercite  the 
controul  which  4ie  did  over  his  client's  execution. 

WeUs,  qui  tarn  v.  Garland,  471 
2.  In  such  Information,  the  verdict  tieing  for  the  Plaintiff^ 
ought  not  to  assess  the  Defendantfs  amercement  but  ought 
merely  to  find  the  Defendant  guiltj  of  having  lent  or  for- 
borne a  certain  sum  in  manner  and  form  as  i^  the  Informa- 
tion charged,  and  thien  it  devolves  on  the  Court  to  render 
judgment  for  double  the  sum  so  ascertained.  IhiJL 

9.  But  the  assessment  of  the  amercement  is  merelj  informal 
and  that  part  of  the  verdict  may  be  rejected  as  surplusage. 

/Bet 
VARIANCE. 

1.  See  Mvid$tM,  7. 

VENUE. 

X*  It  may  not  be  changed  by  the  Circuit  Courts  in  cases  of 
Misdem^snors*  ^  Com.  v.  Rolls,  68 

2.  Nor  in  cases  of  Treason  or  Felonv.         Com  v.  Wtldy  69 
But  the  Law  is  altered  since  those  aecisieiis«  by  1  Rev.  Coie 

1819,  ch.  169,  §  9,  15. 

3.  In  motions  to  change  the  Venae,  the  petition  and  affidavit 
roust  specify  the  particular  facts  on  which  it  is  founded* 
where  that  is  practicable,  but  where  that  cannot  be  done, 
the  application  must  be  supported  by  the  affidavits  of  disin- 
terested persons.  Regula  Generalig,  SB 

4.  The  notice  given  to  the  opposite  party,  must  state  the 
erounds  to  be  asstcned.  Ibid. 

5.  Where  a  Cause  has  been  im|>roperI v  removed  from  one 
Court  to  another,  the  Court  which  ordered  the  Venue  to  be 
changed,  may  afterwards  set  aside  that  order,  on  a  rule  be- 
ing made  on  the  party,  and  try  the  Cause  in  that  Court 

Com.  V.  Carter,  131 

6.  The  Act  of  Assembly,  whicli  directs,  that  on  a  change  of 
the  Venue  in  a  Case  of  Felony,  the  Judge  shall  certify  the 
recognizances,  together  with  a  cony  of  the  record  of  the 
Case,  **  and  all  other  papers  which  he  mav  deem  necessarj 
to  the  trial,"  does  not  reauire  that  the  Judge  should  certi^ 
a  copy  of  the  record  of  the  Examining  Court 

Vance  v.  Com.  162 

7.  A  prisoner  was  tried,  convicted,  and  sentenced  to  be  hand- 
ed, at  the  first  Term  of  the  Superior  Court  after  his  exami- 
nation ;  that  judgment  was  reversed,  and  a  new  trial  award- 
ed him  by  the  General  Court  At  the  second  Term  of  the 
Superior  Court  the  new  trial  was  not  had  for  defect  of  ju- 
rors; at  the  diird  Term  the  said  defect  existed,  and  then 
the  Venue  was  changed  to  wother  coQutj.  When  brought 
up  for  triali  in  the  last  mentioned  county^  ho  moved  iobt 
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ditchargedf.  because  three  Terms  had  elaosed  between  his 
examination  and  trial,  but  it  was  adjudgea  that  he  was  not 
entitled  to  saoh  discharge.  Ibid, 

8.  The  Venue  being  changed  from  the  county  of  R.  to  that  of 
IF.  a  plea  that  the  murder  was  committed  in  JR.  and  that 
therefore  the  Court  ofTF*  has  no  jurisdiction^is  bad  on  de- 
murrer. Ibid. 

9.  Nor  can  the  arraj  of  the  jurj  be  challenged,  because  they 
were  summoned  by  the  Sheriff  of  W*  although  the  oflfence 
was  committed  in  R*  and  the  prisoner  was  an  inhabitant 
of  the  said  county  of  Jl.  the  Venue  having  ^been  r^larly 
changed  from  one  county  to  the  other^  according  to  Law.^ 

Ibid* 

10.  A  prisoner  having  been  arraigned-  and  pleaded,  in  a  coun« 
ty  in  which  the  offence  is  alledged  to  have  been  committed, 
need  not  be  arraigned,  nor  required  to  plead  in  the  county 
to  which  the  Venue  is  changed.  Ibid, 

VERDICT. 

1*  If  a  verdict  be  agreed  on  and  written  in  the  jury-room  ^in 
m  case  of  felony)  and  then  in  open  Court  read  as  the  verdict 
(after  they  had  been  commanded  to  look  upon  the  prisoner, 
and  asked  if  thev  had  agreed  on  a  verdict,  to  which  they 
replied  that  they  had)  ancTif  the  Clerk  then  in  open  Court, 
before  the  discharge,  amend  the  verdict  in  an  immaterial 
part,  but  before  the  amended  verdict  read,  one  of  the  jurv 
Deing  sick  retires  to  the  jury  room,  departing  from  his  fel- 
lows and  the  Court,  without  the  knowledge  oif  them  or  the 
Court,  to  which  amended  verdict  the  eleven  agree,  yet  it  is 
a  nullity,  for  the  twelfth  did  not  assent  to  it. 

Com,  V.  Levi  Oibson,  70 

%  A  verdict  in  such  case  having  been  set  aside  as  insuf- 
ficient, a  venire  de  novo  may  be  awarded,  and  i^  new  trial 
had  either  on  the  same  Indictment  or  another.  Ibid, 

8.  After  a  verdict  in  felony  has  been  received  and  read,  it  is 
the  duty  of  the  Clerk  to  direct  the  jury  to  hearken  to  their 
verdiet  as  the  Court  has  recorded  it :  then  to  repeat  it  to 
them,  and  poll  them,  or  say,  *<and  so  you  say,  all"  or  words 
to  that  effect :  and  then,  when  their  assent  is  given,  it  is 
perfected,  but  till  then,  any  one  has  a  right  to  retract 

Ibid, 

4.  Bee  Indieimentt  4, 

5.  See  Roads,  4. 

6.  See  dfccAtsary,  9. 

7.  If  there  be  three  counts  in  an  Indictment  and  .the  jury  con- 
vict the  prisoner  on  the  second,  and  find  nothing;  as  to  the 
first  and  third,  the  verdict  ovght  not  to  be  set  aside  on  that 
account,  but  the  Court  ought  to  enter  m  judgment  of  acquit- 
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tal  on  those  two  counts,  althoagh  a  Terdict  of  convfction 
may  be  ^entered  on  the  second.  Bennet  t.  Com.  255 

8.  A  verdict  ought  not  to  be  set  aside  where  it  depends  on  cir- 
cumstantial  evidence,  and  the  weightof  it^especiaUjasthe 
Court  who  tried  the  cause  would  not  disturb  it.  IHJL 

9.  A  verdict  ascertaining  the  term  of  a  prisoner's  confinement 
in  the  Penitentiary  to  be^UTe^re  months,  where  the  Law  fites 
the  minimum  at  one  year^  is  good.     Vandewall  v.  Co^  975 

10.  See  JVew  Trial,  4,  7,  8.  9.  10. 

11.  A  prisoner  was  indicted  for  breaking  open  a  storehouse, 
and  stealing  therefrom  goods  to  the  value  of  more  than  four 
dollars.  The  verdict  found  him  guilty  of  Grand  Larceny, 
and  filed  his  imprisonment  at  seven  years.  The  judgme^^t 
ought  not  to  be  arrested,  but  the  verdict  is  too  imperfect  and 
uncertain  to  render  any  judgment  on :  it  ought  tnerefore  be 
set  aside>  and  a  Venire  Facias  de  novo  awarded. 

Com*  V.  flames  SmUk^  S27 
l^.  See  JIturder  15. 
13.  Sefe  Usury,  2,  9. 

WARRANT. 

1.  If  a  prisoner  excepts  to  an  opinion  of  the  Eitamioing  Court, 
and  in  his  Bill  of  Exceptions  sets  forth  the  Warrant  of  Com- 
mitment, he  thereby  makes  that  Warrant  a  part  of  the  re- 
cord of  the  Examining  Court  Com.  v.  Murray,  504 

2.  If,  in  such  case,  the  Warrant  of  Commitment  ahews  the 
offence  charged  on  the  pHsoner,  to  be  the  same  with  that  for 
which  he  is  indicted  in  the  Superior  Court,  that  Indictment 
shall  not  be  4|uashed,  although  the  other  part  of  the  pro- 
ceedings of  the  Examining  Court,  only  Shew  a  charg^  of 
felony  generally.  iHd. 

d.  It  is  safe,  that  the  Warrant  of  Commitment  should  set 
forth  that  the  party  is  charged  on  oath  oi^  affirmation,  but  it 
is  not  necessary.  iW<fc 

4.  The  return  of  a  Sheriff  on  a  Warrant,  summoning  the  Jus* 
tices  that  he  has  "executed"  it,  is  sufficient  IHd. 

5;  A  mistake  of  the  Justice  in  the  date  of  the  Warrant  of 
Commitment,  or  of  the  Warrant  summoning  the  Justices, 
is  no  ground  for  setting  aside  the  subsequent  proceeding. 

Ibid» 

WILLS. 

1.  Our  Statute  of  Wills,  was  borrowed  from  the  Statute  of 
29  Charles  2,  (with  one  exception,  which  dispenses  with  the 
attestation  of  Witnesses  where  the  Will  isalto^her  writ- 
ten by  the  Testator,)  and  therefore  the  decision  in  Lemayne 
T.  Stanley,  that  the  name  of  the  TesUtor  appearing  either 
at  the  comtnsncmen^  or  in  the  margin,  or  at  the  fooif  is  a 
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sufficient  signing  of  the  Will«  ought  to  be  the  rule  in  the 
construction  of  our  Statute.  -  Selden  t.  CoaUer,  553 

2«  But  if  the  testamentary  paper  be  not  subscribed  by  the  tes* 
tator,  and  on  the  face  of  it,  there  appears  an  intention  to 
make  some  other  devises,  or  to  do  some  other  att  which  is 
not  done,  it  will  be  considered  as  wanting  that  character  of 
finality f  and  that  eonclusivetiess  of  intention  which  are  re- 
quiitite  to  make  it  a  Will,  and  it  ought  not  to  be  admitted 
to  probat  as  such.  Ibid. 

3.  Such  circumstances  as  the  following,  viz.  a  statement  that 
a  list  of  debU  shall  accompany  thepaper^and  none  such  be 
found ;  a  statement  that  his  debts  are  to  be  paid  out  of 
funds  hereafter  appropriated,  and  there  is  no  such  appro- 
priation ;  an  intention  expressed  to  appoint  an  executor 
which  is  not  done ;  the  interlineation  of  certain  bequests, 
and  the  underscoring  of  others  without  erasing  them,  there- 
by shewing  a  suspended  intention  as  to  those  bequests, 
either  of  striking  them  out  or  not,  as  circumstances  may 
hereafter  require ;  the  omission  of  the  date;  the  want  of  an 
usual  conclusion,  and  breaking  off  abruptly,  &c.  &c.  are 
such  as  tend  to  shew  that  it  is  not  completed^  or  that  the 
Testator  (having  had  full  time  to  conclude  it,  not  having 
been  arrested  by  sickness  or  death,)  has  abandomsd  his  ori- 
ginal intention ;  and  that  it  is  therefore  no  WllU         Ibid. 

,     WITNESS. 

1.  A  Subpcena  duces  tecum  having  been  served  on  the  Clerk 
of  the  Executive  Council,  commanding;  him  to  bring  with 
him  a  certain  memorial  filed  with  the  Executive  papers,  and 
he  havinff  failed  to  obey  its  process,  shewed  cause  upon  the 
return  c?  a  Rule  for'an  Attachment  against  him,  viz.  that 
he  was  not  bound  to  bring  such  paper#  without  an  order  of 

.  Council ;  it  was  thereupon  decided  that  an  Attachment 
should  not  be  awarded  against  him,  because  <<  a  paper  sub- 
mitted to  the  Executive  Council  for  the  purpose  of  enabling 
it  to  perform  its  Executive  functions,  and  filed  amongst  its 
papers,  ought  not  to  be  withdrawn  by  the  Clerk  without  its 
oraer.'^  .Morris  v.  Creel  et  al.  49 

WRIT  OF  ERROR. 

1.  A  Writ  of  Error  in  a  Criminal  Case,  does  not  of  itself  have 
the  effect  of  a  Supersedeas,  but  it  is  the  practice  of  the 
Court  where  such  Writ  is  awarded,  to  direct  the  Clerk  to 
endorse  on  it,  that  it  is  to  have  the  effect  of  a  Supersedeas, 
where  it  is  proper.  Conner  v.  Com.  30 

£.  Proceedings  on  a  Writof  Errbr  in  a  Criminal  Case.  Scutt^s 
Case.  54 

84 
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3.  Proceedings  on  a  Writ  of  Error  where  the  j^dzment  is  re- 
,  yeraed,  and  the  prisoner  brought  up  before  uie  General 

Court»  bj  Habeas  CorpiAS,  and  remanded  for  a  new  trial. 

Barkery.  €bm«122 

4.  No  Writ  of  Error  lies  in  behalf  of  the  Commonwealth  in 
a  gaming  or  other  Criminal  Case. 

Com.  V.  Harrison  et  aL  20S 

5.  See  Gi/ardian,  1. 

6.  A  Writ  of  Error  cannot  be  granted  bj  a  Judge  invaeation, 
to  a  Defendant  against  whom  there  has  been  a  judgment  in 
behalf  of  the  Commonwealth  for  a  misdemesnor. 

Jones  r.  Com.  224 

7.  See  Examining  Courts^  11. 

8.  No  Writ  of  Error  lies  to  the  judgment  of  a  County  Court 
condemjiing  a  sl&Te  to  death.  Peter  v.  Com.  330 

9.  Same  point  decided  as  in  sec  4.  Baker  y.  €Jom.  35S 
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TO  THE  PRINCIPAL  MATTERS 

Contained  in  the  First  Volume. 


APPEAL. 

1.  No  appeal  lies  in  a  Criminal  Case,  or  in  prosecutions  on 
Penal  Laws,  where  the  Commonwealth  is  Plaintiff. 

Com,  T*  Crowe,  125 

2.  See  Supersedeas. 

3.  Sec  Error,  ( FFrit  of.) 

ATTACHMENT. 

1.  See  Mandamus* 

2.  An  attachment  for  a  contempt,  in  not  attending  the  Court 
as  a  witness,  oug;ht  not  to  issue  until  a  rule  has  been  ser? ed 
upon  the  party  to  shew  cause  whj  it  shoultl  not 

Morris  v.  Creel,  333 

3.  See  S  Virginia  Cases,  49. 

AUTERFOIS  ACQUIT. 

1.  The  plea  of  Auterfois  Acquit  to  an  Indictment  charging  the 
Defendant  with  strikinff  i.  Q*  J.  a  grievous  blow,  and  there- 
by maiming  and  disabling  him  bj  fracturing  his  skull,  is 
not  sustained  bj  a  recoru  that,  he  had  been  examined  for 
feloniously  maiming  the  said  /.  O.  J.  and  tliereof  acquitted : 
nor  by  the  record  of  a  Civil  suit  for  the  same  offence,  and 
a  recovery  of  damages  thereon.        Com.  v.  SomeruiUe^  164 

2.  In  pleading  Auterfuis  Acquit,  or  Convict^  in  a  Criminal 
Case,  the  prisoner  must  be  prepared  to  prove,  on  the  spot, 
the  truth  of  his  plea  by  the  record,  which  he  must  have  in 
foigney  and  vouch  ia  support  of  his  plea,  and  if  this  proof 
IS  not  instantly  given,  the  Court  will  overrule  the  plea; 
although,  for  good  cause  shewn,  it  will  elve  time  to  plead 
until  the  record  can  be  procured.  .         Com,  v.  MyerSf  232 

3.  If  the  plea  aforesaid  be  tendered  by  the  prisoner,  and  the 
'Attorney  for  the  Commonwedlth  demur  to  the  plea,  this  is 

an  admission  that  the  record  6f  acquittal,  or  conviction,  was 
produced  as  it  ought  to  have  been.v  /MA 
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BANK  NOTES, 

The  obtaiDtng  of  Bank  notes,  by  means  of  a  counterfeit  letter 
or  privj  token,  is  not  the  ohtaiuing;  of  money  or  goods  with- 
in the  Act  of  November  18lh,  1789,  nor  embraced  by  that 
Act  Com,  V.  8winney,  146-151 

[•Vote.  See  Ruther/brdh  Case,  2  Vtrg.  Ca.  141 ;  and  Speer^B 
Case.  Mbid.  65.] 

BUGGERY. 

This  crime  is  consummated  bj  penetration  alone,  without 
emission.  Com,  v.  Thomas^SO? 

CHANCELLOR- 

The  General  Coart  declined  to  resolve  the  doabt  of  the  Chan« 
cellor,  whether  the  Clerk  of  his  Court  held  his  office  by  the 
tenure  of  geod  behaviour,  or  at  the  pleasure  of  the  Courts 
not  conceiving  it  to  be  within  that  section  of  the  Act  con- 
cerning Chancery  Courts,  which  authorises  that  Court  to 
send  any  matter  of  Law  to  the  General  Court  for  its  opi- 
nion. Com.  V.  Hening^  324 

CONSTITUTION  OF  THE  U.  S. 

1.  An  Act  of  Congress  laying  a  tat  on  stamps,  and  prohibit- 
ing  a  party  from  giving  in  etidence  a  bond,  or  other  instm- 
meat,  which  is  not  stamped,  is  no  violation  of  the  Constitu* 
tion.  Woodson  v.  Randolph,  128 

2.  An  ofience  creatid  by  Act  of  Congress,  cannot  be  punished 
in  the  State  Courts,  they  not  being  authorised  by  the  Con- 
stitution to  exercise  the  Judicial  power  of  the  U.  S. 

Com.  V.  Feely,  321 
[Mte.  See  Jackson  v.  Rose,  2  Virg.  Ca.  34.] 

CONSTITUTION  OF  VIRGINIA. 

1.  The  Constitution  of  Virginia. was  not  enacted  by  an  ordi- 
nary Legislature,  but  by  4i  Convention  of  Delegates  freely 
elected  by  the  people  of  Virginia,  to  consult  for  the  good  of 
themselves,  and  of  their  posterity)  and  their  work  has  been 
acquiesced  in  by  the  people.  Although^  therefore,  it  has 
been  the  opinion  o£  some  men  of  great  nuerit  and  abilities, 
that  it  was  not  a  Constitution,  because  the  Convention  was 
not  particularly  insU^ucted  to  frame  a  Constitution.  ;jret  for 
the  reasons  above  given/it  is  a  fundamental  Law  binding 
on  all  the  branches  of  the  Government,  Legislative,  Ezecu- 
tive,  and  Judicial..   [^By  the  whole  Gouri^'] 

Kamper  v.  Hawkins,  20,  98 

2.  If  a  Law  be  enacted  which  is  contrary  to  the  Constitution, 
the  Law  is  void,  and  the  Judiciary  are  bound  to  permit  the 
Constitution  to  prevail,  and  not  to  allow  a  Law  contrary  to 
it,  to  be  carried  into  effect     \JBy  the  whole  Court*']     Aid. 
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S.  Bj  the  Constitution,  the  Judges  of  the  General  Court,  and 
Judges  in  Chancery,  are  to  be  appointed  by  joint  ballot  of 
both  Houses,  and  to  be  commiesioned  by  the  GoTeroor,  and 
continue  in  office  during  good  behaviour.  A  Judge  of  the 
General  Court,  cannot  by  Law  be  vested  with  Chancery 
powers^  unless  he  be  also  appointed  a  Judee  in  Chancery* 
by  joint  ballot,  and  commissioned  as  such.  The  Law,  there- 
fore, of  1792,  which  directed  that  the  District  Courts,  or  a 
Judge  thereof  in  vacation,  should  exercise  the  power  of 
granting  injunctions,  and  of  dissolving  and  finally  disposing 
of  them  under  the  same  rules  as  are  prescribed  for  conduct* 
ing  similar  suits  in  the  Hi^h  Court  of  Chancery,  was  un- 
constitutional and  void.     [Sg  the  whole  Court*'}  Ibid, 

4.  Two  of  the  Judges,  r2\icA:er  and  ^eUont"]  were  of  opinion, 
that  a  Judge  of  the  General  Court,  could  not  be  appointed 
a  Judge  in  Chancery,  and  vice  versa,  for  this  among  other 
reasons,  that  bj  the  l6th  article.  Judges  in  Chancery,  as 
well  as  other  officers,  must  be  impeached  and  tried  before 
the  General  Court,  but  the  Judges  of  the  General  Court  be- 
fore the  Court  of  Appeals.  If  then,  the  two  offices  are 
united  in  one  person,  and  as  a  Judge  in  Chancery,  he  is  im- 
peached before  the  General  Court,  and  his  commission  va- 
cated, and  himself  removed  from  that  office,  he  still  retains 
his  office  of  Judge  of  the  General  Court,  because  the  Gene- 
ral Court  cftnnot  vacate  his  commission  as  Judge  of  that 
Court.  On  the  other  hand,  if  he  is  impeached  as  Judge  of 
the  General  Court  before  the  Court  of  Appeals,  and  there 
is  judgment  of  amotion  against  him,  he  still  retains  his  com- 
mission as  Judge  in  Chancery,  because  the  Court  of  Ap- 
peals cannot  vacate  that  comniission.  [But  the  dther  three  . 
Judges,  Tyler,  Henry  and  Roane,  did  not  concur.")         Ibid* 

5.  The  Act  of  2d  January,  1788,  establishing  District  Courts, 
whereby  the  Ju^iges  of  Chancery  and  Admiralty,  were  re- 
quired to  exercise  the  functions  of  Common  Law  Judges, 
declared  to  be  unconstitutional  for  the  following  reasons: 
1.  Because  no  regulation  should  blend  the  duties  of  the 
General  Court,  Courts  of  Chancery  and  Admiralty,  which 
the  Constitution  seems  to  require,  should  be  exercised  by 
distinct  persons.  2.  Because  the  assi^ing  of  jurisdiction 
in  Common  Law  Cases,  to  the  Judges  in  Chancery  and  Ad- 
miralty, without  a  correspondent  reward  ;  and  to  the  Judges 
of  the  General  Court,  duties  more  than  doubled  .without  an 
increase  of  salary,  is  an  attack  on  the  independence  of  the 
Judiciary:  for  if*^  the  Legislature,  without  changing  the  te- 
nure of  office,  yet  can  compel  a  resignation,  by  a  reduction 
of  the  salary  to  a  copper,  or  by  an  accumulation  of  the 
most  onerous  duties;  or  on  the  other  hand,  can  make  sala- 
ries exorbitant,  or  render  the  office  almost  a.  sinecure  by  re- 
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Ruction  of  the  duties.    la  either  case^the  independence  of 
the  Judg^es  is  annihilated. 

Remonstrance  of  the  Judges,  99 
6.  See  Justice  of  the  Peace,  1. 

CONTEMPT. 

1.  How  to  proceed  against  a  witness  for  not  attending:  See 
Attachment,  2. 

2.  A  Justice  offering  a  protest  to  the  Countj  Court  against 
their  proceedings  in  making  certain  appropriations,  and 
complaining  of  their  acting  illegally  ana  oppressively,  is 
notguiltj.  of  a  contempt.  StokeUy  v.  Com,  330 

5.  See  Jurisdiction,  5. 

COSTS. 

Security  for  costs  may  be  given  after  earpiration  of  the  Rule, 
at  any  time  before  dismission  ;  and  if  the  Plaintiff  has  no 
general  agent  known  to  the  Defendant,  notice  to  the  Attor- 
ney at  Law,  is  sufficient  [I  Rev.. Code  1792,  sec  23,  p. 
Ill;  1  Rev.  Code  1819,  ch.  128,  sec  28.] 

Goodtitle  v.  See,  123 

COUNTY  COURT.    . 

Cannot  grant  an  injunction  to  a  judgment  of  a  Superior  Court 
ofX.aw.  Bite  V.  FitZ'Randolph,  269 

DEMURRER. 

1.  See  Auterfois  Acquit^  3. 

2.  ^umre.  Can  the  Attorney  for  the  Commonwealth,  who  has 
improperly  demurred  to  a  prisoner's  plea,  have  leave  be- 
fore judgment  is  rendered  on  the  demurrer,  to  withdraw  it, 
and  reply  ?  [See  Com.  v.  Jackson^  2  Virg.  Cases,  501,  where 
the  Attorney  had  leave  to  withdraw  his  joinder  to  Defen- 
dant's  demurrer  to  his  replication]        Com.  v.  Myers,  249 

DRUNKENNESS. 

Drunkenness  whilst  in  the  discharge  of  a  Judicial  office,,  is 
such  misbehaviour  as  ought  to  cause  the  a^notion  of  the  of- 
fender. .  C)om.  V.  Alexander^  156 

iSflme  V.  Jfonn,         308 

DUEL. 

See  Witness. 

ERROR,  (WRIT  OF.) 
1.  The  only  mode  of  reviewing  or  reversing  the  judgment  of 
an  Inferior  Court  in  favour  of  the  Comnionwealih,.on  a  pro- 
secution for  the  C*immonwealth  for  a  roisdemesnor,  is  bj 
"Writ  of  Error,  which  may  issue  without  regard  to  the  value 
^  ^f  the  judgment,  and  without  the  assent  of  the  Attorney 
for*the  Commonwealth.  Com.  v.  Temple,  163 
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[^te.  The  Writ  of  Error  cannot  be  awardefl  by  a  Jadge  in 

vacation.    Jones  v.  Com,  2  Virg*  Caae8«  224.3 
2.  See  Jurisdiction,  5. 

evidenceT 

A  boad  not  stamped  according  to  the  Act  of  CongresSy  ought 
not  to  be  received  in  evidence. 

Woodson  V.  Randolph f  128 

EXAMINING  COURTS. 

1.  Before  the  Act  of  1804,  a  person  might  be  tried  in  the  Dia- 
trict  Court  for  a  felony,  notwithstanding  there  had  been  no 
enquiry  before  a  Court  of  Examination. 

Com.  V.  BlakeUff,  129 

2.  Since  thf  Act  of  1 804,  thoyDistrict  Court  hath  not  original 
jurisdiction  to  receive  and  sustain  an  Indictment  fur  felony 
before  the  indictee  has  t>een  examined  (herefor,  and  after 
his  examination,  a  new  Indictment  must  be  filed  against 
him  before  his  trial  in  the  Court  to  which  he  is  sent. 

Anonymous,  144 
[Mte.  See  2  Firg.  Cases.  158.  231.    The  objection  must  be 
made  in  due  time :  it  comes  too  late  after  verdict.] 

3.  An  Examining  Court  has  no  iiuthority  to  acquit  a  prisoner 
charged  before  it  with  murder,  *•  of  the  murder  aforesaid,'* 
and  to  remand  him  for  manslaughter  only,  and  if  it  makes 
such  discrimination,  the  prisoner  is  nbt  thereby  discharged 
of  any  part  of  the  felonious  homicide^  but  nay  be  indirted 
for  murder  in  the  Supei-ior  Court,    *       Cbm.  v.  Myer8,2S4 

[See  also  Sorrel^s  Case,  253;  Bailey^s  Case,  258-3 

4.  In  certain  cases,  it  is  true,  they  may  discriminate  between 
the  grades  of  offences,  but  that  is  only  where  it  is  necessary 
to  the  exercise  of  a  power  actually  given.  The  power  given 
to  those  Courts  is  to  discharge  or  send  on  for  further  pro- 
secution: if  they  decide  for  further  prosecution,  then  they 
must  decide  to  what  Court.  So  far  they  may  discriminate 
but  no  farther.  Thus,  if  the  prisoner  is  charged  with  lar- 
ceny, it  is  either  grand  or  petit:  If  the  former  he  is  sent  to 
the  Superior  Court;  if  the  latter,  to  the  County  Court 
With  tnat  exception,  they  arc  limited  to  the  enquiry,  nhall 
he  be  discharged  from  further  prosecution  for  the  fact?  that 
is,  from  every  grade  of  crime  arising  from  that/icf.  And 
if  not  so  discharged,  he  must  be  further  prosecuted  for  every 
ffrade  of  offence  arising  from  that  fact.  IbicL 

5.  The  record  of  the  Examining  Court  ought  to  shew  for  what 
fact  the  prisoner  was  remanded :  and  if  the  fact  for  which 
the  prisoner  is  remanded  cannot  be  ascertained  without 
looking  into  testimony  out  of  the  record,  the  Indictment,  on 
motion,  ought  to  be  quashed.  Com*  ▼•  Jf^Caul,  500 

6.  See  Warrant.  See  Indictment,  7. 
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EXCEPTIONS.  (BILL  OF.) 

A  Countjf  Court  is  not  bound  to  si^  one  in  Criminal  Casef« 
and  if  it  does,  it  is  no  part  of  the  Record,  nor  can  a  Supe« 
rior  Court  take  notice  of  anj  error  contained  in  it 

Peter  Case  v.  Com.  264 
[J^ote.  fiut  see  2  Virg.  Cases,  60,  in  note.] 

FINE. 
!•  Judgment  for  a  ine  may" be  rendered  in  the  prisoner's  ab- 
sence,  but  for  imprisonment,  cannot     Com*  v.  Crumpj  172 
2.  See  Husband  and  Wife. 
S.  See  MisdemesnoT,  I. 

FORGERY. 

1.  The  forgery  of  a  power  of  Attorney  to  secure  certain  mo- 
nies due  to  an  individual  for  military  services,  was  not  an 
offence  within  the  Act  of  ^5th  November,  1789,  c\\.  \% 

Cerm.  v.  Proctor^  4. 

2.  See  Indidment,  4. 

GAMING. 

1.  It  is  not  error  for  the  jury  to  try  an  offence  against  gaming, 
nor  that  several  offences  are  charged  against  different  per* 
sons  in  the  same  Indictment,  viz:  against  one  for  exhibiting, 
another  for  playil^g  at,  and  a  third  tor  sufferioe  Faro  to  be 
l^iayed  in  bis  hpuse.  Com.  r.M^Guire,  119 

2.  The  penaltyohS  150  imposed  by  the  Act  of  1797  on  tavern- 
keepers  suwang'the  same  of  Faro  in  their  houses,  could 
not  De  recovered  by  Information  for  the  use  of  the  Common- 
wealth,  the  penalty  being  given  to  the  person  suing  for  the 
same,  and  it  being  no  offence  at  Common  Law. 

Com.  V.  Richards,  ISS 
[fATote.  The  above  Case  decided  in  1805.  but  in  1810  it  was 
decided,  that  under  the  then  eziitiog  Laws^  sucil  penalty 
-mieht  be  recovered  by  InAN*mation.  J^ote  to  &e  above  cms&: 
and  now  by  1  Rev.  Code  1^19,  ch.  75.  sec  5»  the  Grand 
Juries  in  Superior  as  well  as  Inferior  Courts,  may  pre- 
sent nil  offences,  although  the  recoverv  of  the  fines  for  such 
offences  shall  be  otherwise  directed  by  the  Laws  inflicting 
the  same.] 

3.  The  Defendant  in  a  prosecution  for  unlawful  gaming,  may 
appear  by  Attorney,  after  the  summons  executed,  without  a 
personal  appearance.  ^i^fii.  v.  Lewis,  334 

4.  In  a  Prosecution  for  unlawful  Gaming,  the  Defendant  is 
entitled  to  a  trial  by  juryi  although  the  fine  is  only  twenty 
dollars.  [The  reason  is,  that  the  Defendant,  over  and  above 
the  fine,  is  compelled  to  give  security  for  bis  good  beha- 
viour.] Com.  V.  Horton,  335 
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OKNBRAL  COURT. 

The  General  Court  will  not  ipve  an  opinion  upon  anj  ques* 
tion  of  Criminal  Law  adjourned  to  it,  which  the  adjourning 
Court  has  already  decided.  Com.  r.  Hening,  325 

HUSBAND  AND  WIFE. 
They  may  be  joined  in  one  Indictment  for  assault  and  bat- 
tery, though  the  fine  must  be  separately  assessed. 

Com.  V.  Ray  and  wift,  £6£ 
IMPRISONMENT. 

1.  If  the  prisoner  is  convicted,  and  sentenced  to  the  Peniten- 
tiary for  one  offence,  and  during  the  same  Term  is  convict- 
ed of  others,  he  may  be  sentenced,  also,  on  these  last,  each 
term  of  imprisonment  commencing  from  and  after  the  pre« 
ceding  one.  Com*  ▼•  Leaths,  151 ' 

fJVbfe.   See  4  BurrouT,  25r5-6.3 

2.  See  MisdemesnoTt  1.     ' 

INDICTMENT. 

1.  An  Indictment,  not  alledging  the  offence  to  have  been  com- 
mitted within  the  jurisdiction  of  the  Court,  was  determin* 
ed  to  be  bad,  before  the  Criminal  Act  of  Jeofails,  althou^ 
there  was  an  averment  that  the  offence  was  committed  in 
the  count;jr  of  JVT  over  which  the  Court  had  jurisdiction,  and 
the  objection  was  taken  after  Verdict.    Com.  v.  Richards,  1 

[^ote.  But,  after  the  Act  of  Jeofails,  in  Criminal  Cases, 
enacted  in  1804,  a  different  opinion  was  expressed.  See, 
also,  Taylor^s  Case,  2  Firg.  Cases,  94.] 

2.  See  StatuU,  L 

3.  An  Indictment  for  stealing  a  Slave,  '^  of  the  goods  and 
chattels  of  one  E.E.out  of  the  possession  of  the  said  E.  £." 
verdict,  that  he  stole  him  ^out  of  the  possession  of  T.  E.  to 
whom  the  Slave  was  hired  for  a  year  by  E.  E.  the  owner 

'  of  the  Slave."v.  The  allegata  and  prolmta  did  not  agree, 
and  Judgment  was  rendered  for  the  Defendant 

Com.  V.  WiUiams,  14 

4.  Indictment  for  transferring  a  Public  Certificate,  purporting 
to  be  a  Certificate  signed  by  Bowling  Starke,  and  another. 
Auditor's,  knowing  it  to  be  for^d.  The  Certificate  was  set 
out  in  hcBc  verba,  and  was  signed  B.  Starke.    The  jury 

found  the  pri "^  '''  "*~    ^--'^  -•--"  xur^i.  lu^* 1 

proof  of  Boll 

that  the  variance 

Httr,  was  immaterial.    The  Court  gave  judgment  for  the 

Defendanti  without  assigning  reasons.    Com.  v.  Keams,  109 

r^/hte.  This  judfiifnent  may  1^  sustained  on  the  ground  of 
the  variance.  The  Certificate  was  signed  B.  Starke,  and 
that  did  not  necessarily  import  Bowltfi^  Starke,  as  charge 

85 
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ed  in  the  Indictment.  The  evidence  applied  to  Bol- 
Htig  Starke,  and  th«  Indictment  to  BowUng^  which  is  not 
a  mere  literal  variance,  (as  '^  reicev^d,^^  for  **  received^'* 
Harth  Case^)  but  is  a  different  word,  (see  Rex  v.  Drake^ 
Salk  661.)  and  is  the  name  of  a  diHti^ct  familj.  S^e,  on 
the  necessitj  of  setting  forth  the  forged  instrument  truly, 
and  what  variances  are  fatal.  %  EoH^s  Cr.  Law,  975,  985, 
and  5  ChiUy^s  Cr.  Law,  1040.1 

5.  An  Indictment  for  stealing  a  Slave  from  the  possession  of 
J.  J9.  of  the  goods  and  chattels  of  J.  u.  The  second  Count 
omitted  the  words  in  Italics,  and  neither  Count  concluded 
coft^a  firmam  statutu  The  jurv  found  that  the  Slave  was 
at  the  time,  a  runawi^.  Decided  that  the  Defendant  ought 
to  be  acquitted  on  the  ^rst  Count,  the  Slave  not  being  in 
the  actual  possession  of  J.  H.  and  on  the  second,  because 
the  offence  charged,  is  not  one  at  Common  Law. 

Com.  V.  HaySt  129 

[See  ChiUs^s  Case,  2  Vitg.  Cases,  250.      By  the  Law,  as  it 

DOW  stands,  it  makes  no  diflference^  whether  the  Slave  be 

stolen  from  the  possession  of  the  owner,  or  overseer,  or  be 

dmwhers  found.    1  Bev.  Code^  §  29,  p.  42r  ] 

6.  In  jjeneral,  it  lies  in  the  discretion  of  the  Court  to  qnaish  an 
Indictment,  on  the  motion  of  the  prisoner,  or  to  compel  him 
to  plead  the  matter  in  abatement;  but  if,  on  motion,  the 
Court  thinks  such  matter  available  on  plea,  it  ought  to  ad- 
vise him  to  plead  the  same,  and  not  merely  over-role  bis 
motion  to  quash.  Com.  v.  M^Caul,  SOI 

7.  It  is  not  necessary  to  charge  in  an  Indictment,  that  the  ac- 
cused has  been  examined  for  the  offbnce  in  the  i6ode  pre- 
scribed bj  the  Act  of  Assembly,  nor  for  the  record  of  the 
Superior  Court,  to  shew  that  fact:  nor  is  an  Indictment  for 
murder,  on  which  the  prisoner  has  been  convicted  of  murder 
in  the  first  degree,  defective,  \n  not  charging  speeiaJlj  such 
facts  as  constitute  murder  in  the  first  degree,  as  contradis- 
tinguished from  murder  in  the  second  decree. 

Com.  V.  MxlleTi  310 

INFORMATION. 

1.  See  Gaminff,  2. 

2.  An  Infdirmation,  qui  tarn,  does  not  lie  to  recover  the  penalty 
imposed  by  the  Act  of  Assemblv  for  obstructing^  a  public 
highway.  Bendriek,  qui  tarn  v.  jSnaricIc,  267 

rBut  see  the  Act  amended  iq  this  particular.  2  Rev.  Code  of 
1819,  §  19,  p.  239. 

INJUNCTION. 

1.  See  ConstUuiion  of  Virginia,  3. 

9.  The  County  Court  cannot  grant  an  Injunction  to  a  judg- 
ment of  the  Superior  Court       BUe  v.  Fitz-RandUph,  2^ 
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INSOLVENTS. 

1.  Previous  to  the  Act  of  S8th  December,  1803,  a  person  im« 
prisoned,  until  he  should  nay  a  certain  fine  a^nst  him* 
eoOld  not  discharge  himiielf  bj  taking  the  Oath  of  Insolven- 
cy. Cam,  V.  Chetpmanf  138 

[Se«  Com.  V.  quinUngt  2  Vrrg.  Ca.  494;] 

S.  See  Perjury,  1,  2. 

INSURANCE. 

The  transferee  of  insured  property,  is  liable  to  quotas  under 
the  8tb  section  of  the  Act  of  1794,  although  the  policy  was 
not  endorsed  to  her.  Mutual  j9m.  Society  v.  Byrdt  170 

JUDGMENT. 

I.  A  judgment  for  imprisonment,  or  any  other  corporal  pun- 
ishment, can  never  be  rendered  in  the  absence  of  the  Defen- 
dant* unless  the  Law  otherwise  directs.    See  Fine. 

Com,  V.  Crump,  170 

3.  A  subsequent  judgment  depending  on  <a  prior  erroneous 
one*  must  also  be  reversed.  Conway  v.  Hall,  6 

JURISDICTION. 

1.  The  declaration  claimed  65/.  2  6.  The  Defendant  claim- 
ed  a  credit  for  three  items  not  credited  in  the  Plaintiff's  ac- 
count. The  verdict  was  for  lOL  12  2  only.  Judgment 
was  arrested  because  it  did  not  appear  from  the  record  that 
the  Plaintiff's  demand  \fas  reduced  below  8100,  by  any 
set-off.  Maitland  v.  M^Dearman,  131 

[^ote.  See  T^rowe  v.  Binns,  2  Virg.  Ca.  203,  and  Ferguson 
V.  HighUy,  2  Virg.  Ca.  255.] 

2.  The  declaration  claimed  2.200,  and  the  Case  was  referred 
to  Arbitrators,  who  awarded  to  the  Plaintiff  less  than  S 100, 
viz.  2SL  10.  Th6  jurisdiction  of  the  Superior  Court  was 
sustained,  the  Case  being  likened  to  a  confession  of  judg- 
ment J>reff  V.Talbot,  140 

3.  If  the  principal  and  interest  to  the  time  of  the  judgment 
in  the  County  Court,  amount  to  lOL  the  Superior  Court  has 
jurisdiction  by  Supersedeas,  the  Act  authorising  it  where 
the  value  of  tke  judgment  is  that  sum. 

Clapham^s  ew^or.  ▼.  J^wis,  182 
[JV*o^e.  .The  Supersedeas  may  now  issue  where  the  judgment, 
including  interest  ancf  costs,  amounts  to  that  sum.    1  Rev. 
Corfe  of  1819,  ch.  69,  §58.] 

4.  See  Constitution  U.  S.  2. 

5.  A  Superior  Court  has  jurisdiction  to  reverse  the  judgment 
of  a  County  Court  imposing  a  fine  for  a  contempt,  by  Writ 
of  Error.  Com.  v.  StokeUy,  330 

6.  Of  Justices.    See  Prohibition. 
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JURY. 

S.  Ad  appointment,  undem  Law  of  Congress,  to  take  the  cen- 
sus, does  not  disqualify  the  person  appointed^  from  beine 
a  member  of  a  Grand  Jury.  Com.  v.  Strather,  186 

8,  The  separation  of  the  jury;  sworn  in  a  Criminal  Case,  in 
consequence  of  the  adjournment  o€  the  Court  at  the  end  of 
the  Term,  does  not  operate  to  discharge  the  prisoner  from 
further  prosecution.  Com*  t.  Thompson,  319 

5.  See  JVw  Trial,  2. 

4.  See  Mtsdememor^  1. 

5.  See  Oamingt  4.  - 

JUSTICE  OF  THE  PEACE. 

1.  The  Act  of  Assembly  to  extend  the  powers  of  the  Gover- 
nor and  Council,  passed  Oct(»ber,  1778,  whereby  the  Execu- 
tive was  vested  with  the  power  of  removing  Justices  for 
misconduct,  was  unconstitutional,  and  Was  so  declared  by 
the  Act  of  1787.  A  Justice  of  the  Peace  removed  by  the 
Executive  under  the  former  Law,  entitled  to  resume  his 
office,  without  any  subsequent  commission,  or  incurring  a 
a  penalty.  Edmistoni  qui  tarn  v.  Campbell,  16 

^  A  Justice  convicted  of  drunkenness  whilst  in  the  execution 
of  his  official  duties,  and  found  guilty  and  fined  by  a  jury, 
ought  to  be  removed  from  his  office  by  the  judgment  of  the 
Superior  Court 

Com.  V.  Alexander,  156.    Same  v.  Mann,  $08 

£JV>ite.  See  Wallace^e  Case,  2  Virg.  Coses,  130,  another  in- 
stance of  Malfeasance,  for  which  a  Justice  is  removable .3 

S.  A  Justice  of  the  Peace  becoming  a  Mail  contractor,  and 
carrier,  is  thereby  disqualified  from  holding  and  exercising 
his  office.  Com  v.  Israel,  317 

LARCENY. 

1.  See  Indictment,  3,5. 

12.  On  a  conviction  of  larceny  of  money,  the  Court  ought  not 

to  enter  judgment  against  the  prisoner  for  the  amount,  nor 

award  an  Execution  in  favor  of  the  person  from  whom  it 

was  stolen.  Com.  v.  Henley,  145 

LIBEL. 

On  an  Indictment,  or  Information,  for  a  libel  on  puhlic  offi* 
eers,  or  candidates  for  office,  the  truth  of  any  matter  tend- 
ing to  shew  that  the  person  libelled  is  unfit  for  the  office, 
is  a  justification,  and  mav  be  given  in  evidence  as  such,  un- 
der the  general  issue,  tn  other  cases,  the  truth  is  no  justi- 
Jtcoiioit,  out  may  be  received  in  mit^ation  of  the  fine,  nor 
IB  it  necesssary  or  proper  to  plead  it.  If  the  libel  complain- 
ed of,  is  contained  in  a  petition  to  the  Legislature,  the  truth 
mity  be  given  in  evidence  in  justification. 

Com.  V.  MorriSs  176 
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In  fingland,  the  troth  mij  be  prored  by  affidavits  to  the 
Courts,  after  conTiction,  m  mitigation  of  the  fine.    It  is  al- 
lowable here  before  the  jury,  because,  by  oar  Statute,  the 
jury  are  to  assess  the  fine,   jybte  to  the  same  Case. 
LIMITATION. 

The  Act  of  Assembly  for  limitation  of  prosecutions  under  the 
Penal  Laws,  pr6tects  a  person  prosecuted  for  an  assault  If 
the  rule,  therefore,  to  shew  clause  why  an  Information  should 
not  be  filed,  be  taken  out  after  the  expiration  of  one  year 
from  the  commission  of  the  offence,  the  Information  ought 
not  to  be  allowed  to  be  filed.  This  is  the  Law,  eren  where 
^ere  had  been  a  ftrevious  Indictment  against  him  in  due 
time,  but  which  had  been  quashed  for  defect. 

Com.  T.  Chichester f  312 
MANDAMUS. 

The  Superior  Court  will  not  grant  a  Mandamus  to  compel  a 
County  Court  to  issue  a  Pluries  Jittaehment  against  the  bo* 
dy  of  a  garnishee,  who  had  b^en  taken  on  the  Mias,  and  dis- 
charged by  a  Judge  of  the  General  Court*  under  a  Habeas 
Corpus.  Jackson  v.  Justices  of  Harrison,  314 

MANSLAUGHTER. 

1.  What  amounts  to  it?  Com.  y.  Mitchell,  116 

2.  See  Examining  Courts,  3. 

MISDEMESNOR. 

1.  If  the  jury,  in  a  case  of  misdemesnor,  fail  to  assess  the  fine 
which  it  was  their  province  to  do,  finding  only  that  the  De- 
fendant was  guilty,  judgment  will  not  be  arrested,  but  one 
of  imprisonment  rendered.  Com.  v.  Trye,  19 

2.  In  a  prosecution  by  Indictment  against  two  persons  for  a 
misdemesnor,  the  fine  ought  to  be  separately  assessed,  al* 
though  the  Defendants  are  husband  and  wife. 

Conu  ▼•  Ray  and  Wife,  262 
MURDER. 

1.  What  amounts  to  murder?  See  Coia.  v.  Crane,  10. 

2.  See  Indictment,  T. 

NEW  TRIAL. 

1.  On  a  conviction  for  a  misdemesnor,  a  new  trial  maybe 
granted  after  the  first  Term,  at  any  time  before  judgment 
rendered.  Com.  v.  Crump,  172 

2.  If  one  of  the  jury,  in  &  Criminal  Case,  separates  from  the 
rest  without  imperious  necessity,  although  there  is  no  proof 
of  pampering  with  the  jury,  or  of  conversation  on  the  subject 
of  the  trial,  the  verdict  against  the  prisoner  will  be  set  aside 
and  a  new  trial  granted.  Com*  v.  M^Caul,  271 

[^ote.  In  this  case  the  juror  separated  without  being  in  the 
care  of  the  Officer.  See  this  C5ase  explained  by  the  Case  of 
Massey  Thomas,  2  Virginia  Cases,  479.] 


Digitized  by 


Google 


67B  INDSiX. 

NOLLE  PROSEQUL 

A  Prosecutor  for  the  Commonwealth,  has  no  right  to  enter  a 
^Tblle  Prosequi  m  anj  case,  without  the  consent  of  the 
Court.  Jhionymous,  139 

NOTICE. 

See  Costs. 

ordinaKces  of  convention. 

See  Statutes. 

PERJURY. 

1.  Taking  a  false  oath-  under  the  Insolvent  Debtor^s  Act,  is 
perjury  at  Common  Law.  Com*  ▼.  Calvert,  181 

2.  But  after  the  Act  of  1794,  tiie  County  Court  itself  had  no 
authority  to  administer  this  oath,  it  being  transferred  to 
two  Justices  of  the  Peace,  and  therefore  a  person  taking  a 
false  oath  before  the  Court  after  that  Act  wetat  into  opera- 
tion, was  not  guilty  of  perjury.  Com.  v.  CalvtrU  265 

^But  by  the  Law,  as  it  now  stands,  the  Court f  xfsiUing^  may 
administer  the  oath,  or  if  not  sitting,  any  two  Justices  of  the 
county  or  corporation.^ 

PLEAS. 

1.  Two  pleas  in  bar  may  be  pleaded  in  Criminal  Cases,  aU 
though  they  may  appear  somewhat  repugnant,  if  they  do  not 
directly  contradict  each  other.  Com*  ▼•  Myers,  230 

2.  See  Jiuterfois  Acquit. 

PRIVY  TOKENS. 

1.  See  Bank  JWies. 

2.  Obtaining  money  from  a  Corporation  by  a  counterfeit  letter, 
is  an  offence  withiii  the  Act  of  No?.  1789,  although  the  Cor- 
poration has  been  created  since  the  Act. 

Com.  V.  Swinnetft  150 
PROCESS. 

On  a  Presentment  or  Indictment  of  an  offence  to  which  the 
Law  has  affixed  an  infamous  or  corporal  punishment,  a  ca- 
pias  may  issue  in  the  first  instance,  but  on  those  of  an  in* 
ferior  nature,  a  capias  ought  not  to  issue  until  after  two 
venire  fauMS^s  hate  been  returned,  not  found. 

Com*  V.  JiPClenaghau,  155 

[See  Com.  v.  Qoodst  2  Virg.  Cases,  200.] 

PROHIBITION. 

A  Writ  of  Prohibition  will  be  awarded  by  the  District  or  Su- 
perior  Court,  to  a  Justice  of  the  Peace,  assuming  to  hold 
plea  of  an  account  for  quit  rent  for  8 10»  which  rent  was 
reserved  by  deed  to  Lord  Fairfaof  and  his  heirs. 

MUUrif.MarAaU,l5% 
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^  RAPE. 

U  $i$m$  that  this  crhnc  U  consuniniated  by  penetration  alone. 

donu  V.  Thmnas,  SOT 
RECORD. 

What  is  part  of  the  record  of  the  Examining  Court  in  a  crimi- 
nal Case.  See  Warranii  also  see  Examining  Court,  5. 
SCIRE  FACIAS. 
Previous  to  the  Act  of  January,  1804,  a  Scirt  Facias  could 
not  be  awarded  bj  the  District  Court  on  a  recognizance 
entered  into  before  the  County  Court,  for  the  prisoner's  ap« 
pearance  in  the  District  Court.  Com.  v.  ffalton,  142 

SLAVE. 

1.  See  Indictmenij  S,  5,  on  the  subject  of  stealing  slares. 

2.  The  stabbine  a  slave  is  within  the  Act  of  January  28th, 
1803,  althou^  three-fourths  of  the  fine  is  given  to  the  par- 
ty grieved,  who  is  also  made  a  competent  witness,  the  ex- 
pressions of  the  Act  being  general,  **  any  person,''  ancf  slaves 
being  persons  on  whom  wrongs  may  be  inflicted ;  the  Court 
being  of  opinion,  that  the  incapacity  of  the  slave  to  take 
any  part  of  the  fine,  ought  not  to  screen  the  prisoner,  and 
that  the  other  clause  did  not  make  competent,  any  witness 
who  was  incompetent  from  any  other  cause  than  his  inter- 
est in  the  fine.  Com.  v.  Chappie,  184 

STATUTEa 

1.  The  ordinances  of  the  convention  of  Delegates  in  1776, 
had  the  force  of  Laws,  and  a  prisoner  might  be  found  guilty 
of  an  offence,  made  such  by  Act  of  Convention,  but  in 
such  case,  it  seems  the  Indictment  must  conclude,  not  con* 
tra  formam  9taiuti,  but  againgt  the  form  of  the  ordinance 
of  the  Convention.  Com.  v.  Dowdall,  7 

8ame  v.  Hhealand,  9 

2.  See  Constitution  of  Virginia. 
S.  See  Constitution  U.  8, 

SUPERSEDEAS. 

1.  No  supersedeas  lies  in  criminal  Cases*  or  in j>rosecutions 
on  Penal  Laws,  where  the  Commonwealth  is  Plaintiff. 

Com.  V.  Vawter,  127 

2.  See  Error,  {WrUof.) 

3.  See  Jurisdictionj  3. 

VARIANCE. 

See  Indictment,  3,  5. 

VENUE. 

The  venue  changed  in  cases  of  misdemesnor. 

Com.  V  Bedinger,  125 
Same  Y.Jd^  Cue  etal.  137 
[Sec  2  Tirg.  Cases,  68.] 
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WITNESS.  ^ 

A  witness  refusiDg  to  testify,  as  to  a  dael's  being  about  to  take 
place,  when  called  on  bj  a  Judge  out  of  Court,  may  be  com* 
mitted  for  contempt,  whether  the  party  accused  is  bef<H^ 
the  Judge,  or  not  Com.  t.  Jones,  270 

WARRANT, 
A  Warrant  summoning  the  Magistrates  of  an  Riamining 
Court,  is  a  part  of  the  record ;  but  the  Warrant  of  Com* 
mitmeot,  is  no  part  of  such  record. 

Com.  ▼.  M^Caul,  300 
[See  Com.  t.  Murray^  jwu  £  Virg.  Cases^  504, 507.] 
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